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Adverse Possession—Elements—Intent to Acqure Title—Harm- 
less Error—Discretion of Trial Court—Motion to Set Aside 
Verdict—Findings of County Court—Conclusiveness. 


The possession and occupancy that will bar the former owner to re- 
cover real property must work his disseisin, and to do that, they 
must have all the elements of adverse possession. 

An essential element of adverse possession is the intention to claim 
title, without that there can be no pretence of adverse possession. 

A motion to set aside a verdict as against the weight of the evidence is 
addressed to the discretion of the trial court, and its ruling thereon 
is not reviewable. 

Error in admitting irrelevant evidence is not reversible where it is 
manifestly harmless. 

When the trial court has the requisite jurisdiction, its findings on evi- 
dence tending to support them are conclusive, 


TRESPASS QUARE CLAUSUM. Plea, the general issue. Trial 
by jury at the December Term, 1908, Addison County, Stanton, 
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J., presiding. Verdict and judgment for the defendant. The 
plaintiff excepted. The opinion states the case. 


Davis & Russell for the defendant. 


Plaintiff’s possession, being that of a co-tenant could not 
be adverse because not constituting an ouster. Owen v. Foster, 
13 Vt. 263; Roberts v. Morgan, 30 Vt. 319; Chandler v. Ricker, 
49 Vt. 128. 

Even though defendant for the requisite period occupied 
beyond his true line, but claiming to occupy only to the true 
line, such occupancy would not ripen into title to land beyond 
the true line. ‘‘One who by mistake occupies for 20 years or 
more land not covered by his deed, with no intention to claim 
title beyond his actual boundary, wherever that may be, does not 
thereby acquire title by adverse possession to land beyond the 
true line.’’ Shedd v. Powers, 28 Vt. 652; Prebble v. Maine 
Cent. R. R. Co., 85 Me. 260, 27 Atl. 149; Holmes v. Turner’s 
Falls Lumber Co., 150 Mass. 535; Fisher v. Meuke, 82 Iowa, 547; 
Rice v. Chase et al., 74 Vt. 362. 


Frank L. Fish and Ira H. LaFleur for the plaintiff. 


The court should have submitted the question of adverse pos- 
session by plaintiff. By his possession to the Hazelton line for 
fifteen years under color of title he acquired title to that line. 
Beach v. Sutton, 5 Vt. 209; Surft v. Gage, 26 Vt. 225; Hunt v. 
Taylor et al., 22 Vt. 556; Jakeway v. Barrett, 38 Vt. 316. 


RowE.u, C.J. This is trespass for cutting timber on plain- 
tiff’s land in Bristol, situated on the mountain near Bristol 
Notch, and commonly called the 1500-acre pitch lot. The de- 
fendant claimed that the cutting complained of was not on 
said lot, but west of it on his own land adjoining it; but if it was 
on said lot, the defendant claimed that he was not liable for it, 
because it was done by an independent contractor, and so the 
principal question was as to the location of the west line of the 
pitch lot. The parties agreed that the northwest corner of the 
pitch lot and the northeast corner of lot 37, which the defendant 
claimed to own, were the same, but they disagreed as to the 
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location, the defendant claiming that it was where the Soper 
survey of the pitch lot located it about 1829, while the plain- 
tiff claimed that it was at least three rods further west, where 
the Hazelton survey of the lot located it twenty years ago. 
The defendant also claimed to own lot 36, which adjoins 37 on 
the south, and lot 38, which adjoins it on the north. 

The jury returned a general verdict for the defendant, 
which means, as the case was submitted, that none of the cutting 
complained of was on the pitch lot. The jury also found 
specially that said corners of the pitch lot and lot 37 are located 
where the defendant claimed and not where the plaintiff claimed. 

It appeared that the defendant had cut considerable timber 
between the Soper line and the Hazelton line, but that cutting, 
according to the verdict, was on his own land, or at least, was 
not on the plaintiff’s land. The plaintiff’s evidence tended to 
show that he had done considerable cutting from time to time 
between those lines, and as far west as the Hazelton line, and 
he requested the court to charge on the subject of adverse pos- 
session that if he went into possession of the pitch lot at the 
time and in the manner his evidence tended to show, and 
maintained such possession for the time and in the manner his 
evidence tended to show, such color of title, accompanied by 
such possession, gave him absolute title to such undivided portion 
of the pitch lot as had been so occupied by him under such color 
of title for fifteen years prior to the alleged trespass. But the 
court refused to charge as requested, for that the plaintiif’s 
testimony was, as the court recalled it, that he did not claim 
to recover anything west of the actual line of the pitch lot, which, 
the court said, would control this matter if he should have made 
a different claim. To the refusal of the court to charge as re- 
quested, and to the charge as given on that point, the plaintiff 
excepted. Though we think it questionable, we treat the re- 
quest as applicable to land as far west as the Hazelton line, 
and consider it accordingly. 

The bill of exceptions states that the plaintiff claimed to 
own under certain deeds that he introduced in evidence, and 
claimed that the deeds bounded the extent of his claim; that in 
whatever possession and occupancy he took of the land, he in- 
tended, and claimed, to claim only to the extent of his true title 
wherever it might be. The pitch lot was held in common and 
undivided. 
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Now in order for possession and occupancy to set the 
Statute of Limitations in operation, they must be such in fact 
that in law they work a disseisin of the owner; and to do that, 
they must have all the elements of adverse possession. Daven- 
port v. Newton, 71 Vt. 11, 16, 42 Atl. 1087; and one of those ele- 
ments, and an essential one, is an intention to claim title. If it is 
clear—and it is here—that there is no such intention, there can 
be no pretence of an adverse possession. Angell, Limit., 4th 
ed., §§384, 390. It is said in Ewing v. Burnet, 11 Pet. 41, 52, 
9 L. Ed. 624, that an entry by one man on the land of another 
is an ouster of the legal possession arising from the title, or not, 
according to the intention with which it is made; if under claim 
and color of right, it is an ouster, otherwise it is a mere trespass; 
that in legal language the intention guides the entry and fixes 
its character. 

It is said in Sharon v. Tucker, 144 U. S. 533, 541, 36 L. Ed. 
032, 12 Sup. Ct. 720, that the decisions of the courts have de- 
termined that the possession that will bar the right of the former 
owner to recover real property must be open, visible, continuous, 
and exclusive, with a claim of ownership, such as will notify 
all parties seeking information on the subject that the premises 
are not held in subordination to any title or claim of others, but 
adversely to all titles and all claimants. So in Harvey v. Tyler, 
2 Wall. 328, 349, 17 L. Ed. 871, it is said that when there is no 
claim of right, the possession cannot be adverse to the true title. 

So in Bond v. O’Gara, 177 Mass. 139, 83 Am. St. Rep. 265, 
D8 N. E. 275, it is said that adverse possession that will ripen 
into title must be under a claim of right, or, as it has been 
thought more accurate to say, with an intention to appropriate 
and hold the land as owner, and to the exclusion, rightfully 
or wrongfully, of everyone else. 

Our own decisions are to the same effect, though perhaps 
none of them specifically discuss the necessity of a claim of right, 
yet they come to the same thing, for they say that the possession 
must be hostile, and that is equivalent to saying that it must be 
under a claim of right. Partch v. Spooner, 57 Vt. 583. In 
Whitney v. French, 25 Vt. 663, it is said that in this State we 
have held that entries by strangers under a claim of right are 
an eviction of the owner. So in Jangraw v. Mee, 75 Vt. 211, 54 
Atl. 189, 98 Am. St. Rep. 816, it is said to be enough if occupancy 
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and use are exclusive, open, and notorious, and of a character 
- to indicate to the owner that they are under a claim of right. 

Such being the law, the court was right in refusing to charge 
as requested. Other objections of more or less merit are urged 
against the soundness of the request, but they need not be 
considered, as what we have said sufficiently disposes of the 
question. | 

The plaintiff relies upon only three other exceptions taken 
by him on the trial, namely: (1) to the admission of the deed 
from Drake to Scott of a part of lot 38, for that it was not in 
the defendant’s chain of title; (2) to the admission of oral evi- 
dence of the contents of the contract between the defendant and 
the independent contractor, for that the loss of the instrument 
was not sufficiently shown; and (3) to the admission of a 
certified copy of the record of a deed from Munsill, collector, 
to Clapp, to show color of title to 37, for that, as appeared by 
the copy, the deed had no seal. 

But it is unnecessary to consider these exceptions, for if 
error should be found, it would be harmless, as none of them 
touch any matter relevant to the location of the line in dispute. 

The plaintiff moved to set aside the verdict (1) because it 
was against the weight of evidence, and contrary to, and unsup- 
ported by, the evidence, and manifestly wrong, unwarranted, 
and contrary to instructions; (2) because it appeared by un- 
contradicted evidence that the plaintiff had occupied the premises 
in question to the Hazelton line for fifteen years before suit 
brought, in such a manner that his occupancy gave him owner- 
ship and title to said line; and (3) because of the misconduct 
of certain of the jurymen who sat in the ease, and the expression 
of an opinion by one of them on the merits of the case before 
trial. 

The motion was heard on affidavits and testimony in open 
court. The court failed to find the truth of any of the allega- 
tions of the first and second grounds of the motion, and found 
specifically that the jurymen were not guilty of the misconduct 
alleged in the third ground. . 

The plaintiff does not really claim that the action of the 
court on the first ground of the motion is revisable here, for he 
says he is quite aware that a motion to set aside a verdict as 
being against the weight of the evidence is addressed to the 
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discretion of the trial court, and that its action thereon is not 
revisable here; but as to the question of the misconduct of the 
jurymen, the plaintiff says he is not aware of any decision of 
this Court that forbids a review here, and therefore asks the 
Court to consider the motion in this respect and the evidence in 
support of it. But we cannot do that, for our decisions 
abundantly show that this Court cannot revise the findings of 
the trial court when it has jurisdiction to find, and finds on 
legal testimony that tends to prove the issue. Stevens v. Hewitt, 
30 Vt. 262; West River Bank v. Gale, 42 Vt. 27; Murdock v. 
Hicks, 50 Vt. 683; Phelps v. Bellows’ Estate, 53 Vt. 539; 
Mullin v. Flanders, 73 Vt. 95, 50 Atl. 813. 

The second ground of the motion, treating it as raising the 
question of adverse possession, presents it in no new light, and 
therefore what has already been said about it disposes of this 
branch of the motion. 


Judgment affirmed. 


State v. GrorGeE T. Howaprp. 


October Term, 1908. 
Present: RoweEL1, C. J., TYLER, MUNSON, and Watson, JJ. 


Opinion filed November 12, 1909. 


O ficers—Duties—‘‘ Ministerial Duty’’—Discretionary Duty— 
Review of Ministerial Acts—State Auditor—Duties—Dis- 
cretionary Acts—Review—Allowance of Claims—Conclu- 
siveness—Good Faith—Fraudulent Misrepresentations— 
State Officers—Time Spent in Travelling—Livery Hire— 
Improper Presentation of Clarms—Allowance—Fictitious 
Vouchers—Evidence—Question for Jury—Motion for Ver- 
dict—Review—Exceptions—Recital—E f ect. 


A “ministerial duty” is one regarding which nothing is left to discre- 
tion,—a simple and definite duty imposed by law, and arising under 
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conditions admitted or proved to exist. If it is one that requires 
the exercise of judgment in its performance, it is not ministerial, 
but discretionary. 

A discretionary duty may be executive or judicial, according to the 
nature of its subject-matter. . 

The ministerial acts of a public officer are subject to judicial review, 
but the contrary is true of the acts of an officer entrusted with the 
exercise of judgment and discretion. 

A public officer’s decision which rests solely on the construction of a 
statute does not involve that exercise of judgment which exempts 
from judicial review. 

If a public officer’s duty necessarily involves an inquiry of fact and 
an exercise of judgment on a case presented, though such inquiry 
be informal or based on his own knowledge, his action is not min- 
isterial, but discretionary, and is therefore conclusive. 

The ascertainment by a public officer of a fact which raises a duty, or 
is collateral to its performance, is not such an exercise of judgment 
as will deprive the duty of its ministerial character. 

If an officer’s prescribed duty is definite and precise, the fact that he is 
permitted a choice of methods or instrumentalities in its discharge 
will not control its status as ministerial or discretionary. 

While a private person will be bound by an act of his agent within the 
scope of the latter’s apparent authority, although contrary to 
specific instructions of which the other contracting party is ignor- 
ant, it is otherwise in respect of an agent contracting for the 
public, for his powers are defined by law of which every one must 
take notice. 

Generally, the discretionary acts of the state auditor within his juris- 
diction are as conclusive as the judgments of a court, for the rule 
against collateral attacks of judicial decisions applies to the deci- 
sions of officers who act judicially, though not sitting as judicial 
tribunals. 

The state auditor may err in the construction of a statute without 
invalidating his decision, if the claim presented is one requiring 
the consideration of a statute in connection with an inquiry of 
fact, but courts are not bound by his interpretation of statutes 
defining his powers. 

Where the jurisdiction of the state auditor depends on the existence 
of certain facts that are found by him from evidence tending to 
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establish them, his jurisdiction is complete, and his determination 
of the matter will, generally, be conclusive. 

One who wrongfully has obtained money from the state treasury can- 
not stand on the conclusiveness of the state auditor’s allowance, 
as the State will not be bound by an allowance procured by fraud, 
or due to the auditor’s misapprehension that resulted from a mis- 
leading statement of the claimant, though not fraudulent. 

The state auditor’s allowance of a claim cannot be corrected in a 
collateral proceeding for mere errors of accounting, unless they 
were induced by the claimant’s fraud or misstatement. 

The state auditor’s allowance of a claim will not bind the State unless 
made in good faith. 

The state auditor’s duty is not performed by merely exacting that 
claims be itemized, sworn to, and supported by vouchers as re- 
quired by the statute, but he must scrutinize the account in the 
light of his general information regarding the conditions that 
bear on the justness of the charges, and if he has reason to ques- 
tion a duly verified claim, and has no knowledge that can serve 
as a test of its correctness, he should make a special inquiry. 

Where the state auditor, in good faith, allows a claim on information 
fairly tending to establish it, whether already in his possession 
or obtained by present inquiry, his decision will be conclusive. 

An allowance by the state auditor which might have been impeached 
collaterally may be made conclusive by payment, under the general 
rule that if, with full knowledge of the facts, one voluntarily pays 
money that he is under no legal obligation to pay, he cannot re 
cover it. 

Under the statute allowing a railroad commissioner his necessary ex- 
penses when away from home and a fixed sum per day for his 
services, time necessarily spent in going to and from the place 
of an appointment was time spent in the service of the State, and 
the question of necessity depends on the facts, which the state 
auditor is empowered to determine. 

Whether the facts and circumstances justified a railroad commissioner's 
claim for designated travelling expenses was a matter for the 
determination of the state auditor in the proper exercise of his 
discretion, and his decision is conclusive. / 

Receipted bills for alleged livery hire, filed with the state auditor by 
a railroad commissioner as expense vouchers, but which represented 
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only charges for the use of his own team, were fictitious and 
should not have been treated as vouchers. 

The improper presentation of an account against the State does not 
prevent the state auditor from making a valid allowance thereof 
where all the facts are known to him. 

The law does not preclude the allowance of a reasonable compensa- 
tion to a railroad commissioner for the necessary use of his own 
team in the performance of his official duties, and the statutory 
requirement of vouchers for official expenses does not apply to 
such case. 

In assumpsit by the State to recover money claimed to have been 
illegally paid for an officer’s services and expenses, the state auditor 
was properly required to state whether he undertook to ascer- 
tain whether defendant had performed the services, and the 
extent of such effort. 

In a suit by the State to recover money claimed to have been wrong- 
fully paid, where the bill of exceptions alleges that ‘‘there was no 
misstatement, misrepresentation, concealment, or suppression by 
defendant of any facts connected with the several items” unless 
the facts therein afterwards stated tended to show otherwise, and 
refers to the reporter’s transcript of the testimony and to the ex- 
hibits on defendant’s motion for a verdict and on his motion to 
set aside the verdict, the quoted statement will be given effect 
according to its terms, in the absence of a provision that the 
transcript shall be controlling. 

It was for the state auditor to say whether a railroad commissioner’s 
absence from home over Sunday was necessary and whether his 
stopping over night so as to travel by day trains was justifiable, 
and hence the allowance by the auditor of the commissioner’s 
hotel bill in a town other than that of his appointment, and at no 
greater expense to the State, was not void for want of jurisdiction. 

In assumpsit by the State to recover money claimed to have been 
wrongfully paid to a railroad commissioner for services and ex- 
penses evidence held to indicate that items for a day’s service 
at Montpelier, and expenses, during the Republican convention 
there, were for services never rendered, and for expenses never 
incurred in behalf of, the State, and so were properly submitted 
to the jury. 

Where an item in a railroad commissioner’s account for personal ex- 
penses, presented to the state auditor for allowance, included 
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expense for board of the commissioner’s wife on an occasion when 
he claimed it was necessary that she accompany him to care for 
his inflamed eye, but the account did not indicate, nor did he in- 
form the auditor, that any part of the charge was for the wife’s 
board, the account was such a misrepresentation, as, regardless 
of any fraudulent intent, made void the auditor’s allowance of 
the item. 


GENERAL ASSUMPSIT. Plea, the general issue with notice, 
and four special pleas, each relying on the allegations that each 
item in question had been fully and fairly presented to the 
auditor of accounts, by whom they were duly allowed, and that 
they were later paid by the state treasurer. Trial by jury at 
the September Term, 1907, Orleans County, Miles, J., presiding. 
Verdict and judgment for the plaintiff. Each party excepted. 
The opinion states the case. 


Clark C. Fitts, Attorney General and EL. A. Cook, State’s 
Attorney for the plaintiff. 


The auditor is not a judicial officer, but a mere agent of the 
State. Gavimon v. Insurance Co., 79 Mo. 225; Sears v. Stone 
Co., 105 Mo. 286. An agency conferred by statute and growing 
out of it must be ascertained from the statute. Persons dealing 
with an officer of the State are presumed to know his authority. 
State v. Bank, 45 Mo. 528; Backman v. Charlestown, 42 N. H. 
125; Baltimore v. Reynolds, 20 Md. 1, 83 Am. Dec. 535; Barton 
v. Swepston, 44 Ark. 437; Bowe v. U. S., 42 Fed. 761; Wash- 
angton County v. Parlier, 5 Gilman 232; State v. Roberts, 62 
Miss. 388; Cumberland County v. Edwards, 76 Ill. 544; Com- 
missioners V. Keller, 6 Kan. 510; Grant Co. v. Sels, 5 Ore. 243; 
People v. Supervisors, 11 Cal. 170; Wall v. Monroe County, 103 
U. S. 74; Long v. McDowell, 107 Ky. 14; Worth v. Stewart, 
122 N. C. 258; Com. v. Bank, 10 Pa. St. 442; Heahnlen v. Com., 
13 Pa. St. 617. 

Where acts are not within the scope of an officer’s authority, 
they are not official acts and the State is not bound thereby. 
26 Am. & Eng. Enc. of Law, 479; People v. Roberts, 163 N. Y. 
70; People v. Brandeth, 36 N. Y. 190; Delafield v. Ill., 26 Wend. 
192. 
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Dunnett & Slack, Young & Young and W. B. C. Stickney 
for the defendant. | 


The determination by the auditor, unappealed from, was 
in the nature of a judgment and was conclusive of the rights 
of the parties, and cannot be reviewed in this action. 
Supervisors v. Briggs, 2 Denio 26; Supervisors v. Ellis, 56 
N. Y. 620; Osterhoudi v. Rigney, 98 N. Y. 223; People v. Board, 
52 N. Y. 224; State v. Hastings, 16 Wis. 518; Sioux Co. v. 
Jameson, 43 Neb. 265; Heald v. Polk County, 46 Neb. 28; 
Snelson v. State, 16 Ind. 29; Commissioners v. Gregory, 42 Ind. 
32; Klein v. Supervisors, 54 Mo. 254; Carroll v. Board of Police, 
28 Mo. 38; Arthur v. Aclam & Speed, 49 Mo. 404; Colusa 
County v. DeJarnett, 55 Cal. 3738; Placer Co. v. Campbell, 11 
Pac. 602; County of Almeda v. Evers, 136 Cal. 1382; People v. 
Miller, 91 N. Y. 639; Jennings v. Abbeville County, 24 So. Car. 
543; Richland v. Miller, 16 So. Car. 236. 

The auditor allowed each item with full knowledge of its 
nature and justness, or, at least, with means of obtaining such 
knowledge. No principle of law is better established than that 
money paid in such circumsténces cannot be recovered. Badeau 
v. United States, 130 U. S. 439; Vindicator Printing Company 
v. State, 67 N. E. 733; Painter v. Polk County, 81 Iowa 242; 
Cincinnati v. Cincinnati Gas Tight & Coke Company, 53 Ohio 
St. 278; Ottawa County v. County Auditor, 7 Ohio 400; Bris- 
bane v. Dacres, 5 Taunt. 144; Bilbie v. Lumney, 2 East. 469; 
Shotwell v. Murray, 1 John. Ch. 512; Marcott v. Hampton, 2 
Smith’s Lead. Cases 458. 


Munson, J. The State prosecutes this suit to recover sums 
claimed to have been illegally charged by the defendant for his 
services and expenses as railroad commissioner. The case is 
here upon exceptions taken by both parties. The question pre- 
sented is regarding the effect of an-.allowance of the charges 
by the auditor of accounts. The defendant claims that a de- 
termination of the auditor is in the nature of a judgment, and 
conclusive of the rights of the parties. The State argues that 
the auditor is not a judicial officer, but merely an agent with 
limited powers, whose unauthorized act has no binding effect. 

The statute provides, with certain exceptions, that the 
treasurer shall not disburse moneys except upon orders drawn 
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by the auditor in pursuance of law; that the auditor shall ex- 
amine and adjust all claims against the State, not otherwise 
specially provided for, in favor of persons acting under the 
authority of the State or of the executive, and allow such sums 
as he finds justly due, and draw orders on the treasurer there- 
for; that claimants for compensation shall furnish him, before 
payment is made, sworn itemized statements of the time spent, 
the date thereof, the services performed and items of expense in- 
curred, accompanied by receipted bills as vouchers for all ex- 
penses other than certain minor ones specified; that he may ex- 
amine a claimant or other person under oath, and shall require © 
proof of a claim equivalent to testimony upon oath, or a certifi- 
cate of some commissioned officer of the State who is officially 
cognizant of the claim; that he shall allow no claim not based 
on law, nor draw an order except in pursuance of law; that 
he shall make a record of claims presented, and shall at 
the request of the claimant, upon the disallowance of a claim 
in whole or in part, refer such claim to the General Assembly, 
and that if the claimant neglects to apply to the General 
Assembly, or the General Assembly acts upon the claim by 
allowing it in whole or in part or rejecting it, the claim shall 
be treated as adjudicated; that he shall make a biennial report 
of the revenues and disbursements of each fiscal year, show- 
ing by what officer and on what account they were received or 
made, and that the claims committee of the General Assembly 
shall examine this report in order to correct allowances which 
appear excessive, and shall examine his record of claims pre- 
sented and his proceedings thereon, and make report to the 
General Assembly. V. 8S. 273, 306, Acts 1896, No. 123, §6, 
Acts 1904, No. 171, V. S. 307, 327, 308, 318, 320; (P. S. 380, 
414, 412, 416, 435, 417, 428, 430). 

The only cases in this State to which our attention has 
been directed as helpful in the interpretation of these provisions 
are State v. Bates, 36 Vt. 387, 398; Peck v. Powell, 62 Vt. 296, 
19 Atl. 227; Fay v. Barber, 72 Vt. 55, 47 Atl. 180; Clement v. 
Graham, 78 Vt. 290, 319, 63 Atl. 146. The first of these was 
a suit on the bond of a defaulting state treasurer; and the sureties 
pleaded in bar that on the annual settlements made with the 
treasurer by the auditor for the two preceding years it was 
found and officially reported by the auditor that the treasurer 
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had fully accounted for all the moneys he had received, and that 
they signed the bond sued upon in reliance upon the correctness 
of said reports; and the Court held the plea defective in that it 
did not set up any want of good faith or of due care on the part 
of the auditor in making the settlements. In Peck v. Powell 
the petitioner, as judge of the city court of Burlington, claimed 
certain fees which the petitionee, as auditor, refused to allow 
him, on the ground that he was not within the terms of the 
statute; and the Court held the auditor’s construction of the 
statute erroneous, and ordered that a mandamus issue. Fay v. 
Barber was a case of the same nature, relating to the fees which 
justices of the peace were entitled to receive under various 
provisions of the criminal law. In Clement v. Graham the Court 
recognized the office of auditor of accounts as a branch of. the 
executive department of the State government. The most that 
the State can claim from the three cases last named is that 
the auditor is an executive officer, and that his action upon claims 
of a certain class, different from any in question here, may be 
reviewed on petition for mandamus. It is claimed that State v. 
Bates holds in effect that a finding of the auditor within the 
scope of his official duty is not a judicial determination. The 
real scope of the decision is that an auditor’s report that the 
state treasurer has accounted for all his receipts, based upon an 
examination of his accounts made in good faith and without 
negligence, affords no defence to one who becomes his surety for 
a subsequent term in reliance upon the fact that his previous 
official conduct has been thus passed upon. It is evident from 
this brief review that the statutory provisions in question must 
be construed without much aid from our previous decisions. 
The provision that the legislative committee on claims shall 
examine the auditor’s report in order to correct allowances which 
appear excessive, is referred to by the State as a plain indication 
that the findings of the auditor are not to be regarded as final. 
On the other hand, the provision that a claim referred to the 
General Assembly at the request of a dissatisfied claimant shall 
be treated as ‘‘adjudicated’’ if the claimant neglects to apply 
to the General Assembly, is referred to by the defendant as 
showing beyond question that the decisions of the auditor have 
the conclusiveness of a judgment. While arguments worthy 
of consideration may be based upon these and other particular 
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provisions and expressions of the statute, it is ewdent that our 
disposition of the questions presented must rest largely upon 
a comprehensive view of the statute as a whole and the general 
principles applicable to the subject. 

The designation of the auditor as an executive officer does 
not carry us far on our inquiry. The duties of the head of an 
executive department are seldom confined to those properly 
classed as executive. The conflict of argument on this subject 
is apparently due in part to a failure to recognize the fact that 
the authorized acts of an auditing officer may differ in character 
and be subject to different rules. His statutory duty in the 
particular instance may be ministerial or discretionary, and 
the effect to be given his action will depend upon its classifica- 
tion in this respect. A ministerial duty is one regarding which 
nothing is left to discretion—a simple and definite duty, imposed 
by law, and arising under conditions admitted or proved to 
exist. Mississippi v. Johnson, 4 Wall. 475, 18 L. Ed. 437. If 
the duty is one that requires the exercise of judgment in its 
performance it is not ministerial but discretionary. <A dilis- 
cretionary duty may be executive or judicial, according to the 
nature of the subject-matter. The ministerial acts of a public 
official, whatever the classification of his office, are subject to the 
eontrol and review of a court of competent jurisdiction. But 
an officer who is intrusted with a duty which requires the 
exercise of his judgment and discretion is entitled to proceed 
therein without judicial interference, and may render a decision 
that will be final and conclusive. | 

The distinction drawn by the definition above given may be 
made more specific by a reference to some of the cases. A deci- 
sion which rests solely upon the construction of a statute does 
not involve that exercise of judgment which the law contem- 
plates,—as may be seen from the Peck and Fay cases already 
cited. See also the remarks of Chief Justice Taney in Decatur 
v. Paulding, 14 Peters 497, 10 L. Ed. 559. If the duty is one 
that necessarily involves an inquiry of fact and an exercise of 
judgment upon the case presented it is not ministerial, and the © 
disposition made of it will be binding upon the courts. Decatur 
v. Paulding; United States v. Seaman, 17 How. 225, 15 L. Ed. 
226; Wailes v. Smith, 76 Md. 469, 25 Atl. 922; Henkel v. Willard, 
97 Md. 24, 54 Atl. 657. The inquiry of fact referred to need 
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not necessarily be a formal inquiry in the particular instance, if 
the official is already possessed of information upon the subject; 
for he may act upon his own knowledge as well as upon informa- ~ 
tion derived from others. See United States v. Barlow, 132 
U.S. 271, 33 L. Ed. 346, 10 Sup. Ct. 77. The ascertainment of 
a fact which raises the duty, or is collateral to its performance, 
is not such an exercise of judgment as will deprive the duty of 
its ministerial character. Betts v. Dimon, 3 Conn. 107; Grider 
v. Tally, 77 Ala. 422, 54 Am. Rep. 65. If the duty imposed 1s 
itself definite and precise, the fact that the official is permitted a 
choice of methods or instrumentalities in discharging it will 
not control the classification. McCord v. High, 24 lowa 336; 
Hicks v. Dorn, 42 N. Y. 47. 

Most of the cases cited in support of the above rules were 
cases in which it was sought to control the action of an official 
by mandamus or injunction. Others were cases in which it was 
sought to hold an official liable in damages for action taken. To 
the first class may be added Richards v. Wheeler, 2 Aik. 369, a 
ease in which this Court considered the grounds and extent of its 
right to control the action of an inferior tribunal. Cases of the 
second class in this State are Fuller v. Gould, 20 Vt. 643; Stearns 
v. Miller, 25 Vt. 20; Davis v. Strong, 31 Vt. 332; Universalist 
Soc. v. Leach, 35 Vt. 108. Both classes of cases are directly ap- 
plicable to our inquiry, for in both of them the distinction 
between ministerial and discretionary power is the primary test 
of the plaintiff’s right to the remedy. 

Another class of cases within the scope of our inquiry con- 
sists of those which involve the rights and liabilities of the 
government or a municipality under contracts entered into by its 
officials or special agents. The main pertinency of these cases 
lies in the fact that the government or municipality will not be 
bound by an undertaking of its agent in excess of his authority 
where an ordinary principal would be. A private individual 
will be bound by an act of his agent which is within the scope 
of his apparent authority, although contrary to specific instruc- 
tions not known to the other contracting party. This rule is 
deemed to have no application to an agent contracting for the 
public, for his powers are defined and limited by public law, of 
which every one must take notice. Among the cases cited by 
the attorney general are several of this class. 
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The briefs before us are based largely upon the decisions of 
various states regarding the nature and effect of allowances made 
by the auditing boards of counties and other governmental 
agencies. It would seem from the note to Commissioners v. 
Heaston, 55 Am. St. Rep. 203, in which these cases are reviewed, 
that the states are about equally divided upon this subject. The 
theory of some courts is that the auditing board is merely an ad- 
ministrative agent, which sustains such a relation to its principal 
that it cannot properly be regarded as acting judicially, and that 
its allowance is only prima facie evidence of the correctness of 
the claim, and not a determination binding upon the municipality. 
The theory of other courts is that the allowance of claims not 
definitely fixed by statute is not a mere ministerial duty, but one 
that involves an exercise of judgment and discretion, and that 
consequently the action taken will be final and conclusive. The 
first view is put partly upon the ground that the statute making 
provision for the presentation and allowance or rejection of 
claims is designed to give the municipality an opportunity to 
examine and act upon the claims without being harrassed by 
suits. This reasoning can have no application to the decisions 
of an auditor who is a branch of the executive department of the 
State, for the State cannot be sued without its consent. 

We have seen that in the Peck and Fay cases the Court 
directed the auditor to pay certain fees that he had disallowed,— 
which amounted to a holding that the auditor’s action therein 
was not discretionary. It is obvious that if the fees had been 
allowed and paid over, and the State had sued for their recovery, 
a further question would have been presented. The present suit 
is of the latter class, and the defendant claims that even if the 
allowance was open to impeachment the State is concluded by the 
payment. So the points to be taken up in proceeding with our 
inquiry must be viewed with reference to their bearing on both 
or either of two questions—the conclusiveness of the allowance 
and the effect of the payment. 

Generally speaking, the discretionary acts of an auditor, if 
within his junisdiction, are as binding as the judgments of a 
court; for the rule against a collateral impeachment of judicial 
decisions applies to officers who act judicially, although not sit- 
ting as a judicial tribunal. 23 Cyc. 1062; Board of Police v. 
Grant, 9 8S. & M. 77, 47 Am. Dec. 102; Waugh v. Chauncey, 13 
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Cal. 11. But the powers of an auditor are determined by statu- 
tory provisions, and the State will not be bound if he exceeds the 
powers conferred. It is clear that if the auditor acts without 
warrant of law his action will be of no éffect. But he may act 
erroneously without exceeding his authority. He may err in the © 
construction of a statute without invalidating his decision, if 
the matter is one that requires a consideration of the statute in 
connection with an inquiry of fact. But the courts will not hold 
themselves bound by the interpretation which an officer puts 
upon the statutes defining his powers. 23 Ency. Law 37; State 
v. Hastings, 10 Wis. 518. If the matter is one in which the juris- 
diction of the auditor depends upon the existence of a certain 
state of facts, and those facts are found by the auditor from 
evidence which tends to establish them, the jurisdiction is com- 
plete, and his disposition of the matter will be conclusive,—unless 
deprived of its conclusive effect by matters which remain to be 
considered. 23 Cyc. 1088; Agry v. Betis, 12 Me. 415; Ricketts 
v. Spraker, 77 Ind. 371. 

The primary purpose of the auditor’s office is to safeguard 
the funds of the State. To facilitate the liquidation of just 
claims, the Legislature has provided for their adjustment and 
payment through the instrumentality of the auditor, under the 
regulations above set forth. These general considerations cer- 
tainly support the claim that one who has obtained money from 
the treasury wrongfully cannot stand upon the conclusiveness 
of the allowance. The State will not be bound by an allowance 
of the auditor procured by fraud. See Fenemore v. United 
States, 3 Dall. 357, 1 L. Ed. 634; Moses v. United States, 166 
U.S. 571, 41 L. Ed. 1119. Nor will it be bound by an allowance 
due to a misapprehension of the auditor which resulted from a 
misleading statement of the claimant not fraudulently made. 
See United States v. Sanborn, 135 U. S. 271, 34 L. Ed. 112, 10 
Sup. Ct. 812. The further holding of the United States Court, 
that the government will not be bound by an allowance based on 
a mistaken belief in the existence of a specific fact so material 
that the allowance would not have been made but for such belief, 
is based on a statute. United States v. Barlow, 132 U. S. 271, 
33 L. Ed. 346, 10 Sup. Ct. 77. But mere errors of accounting 
eannot be corrected in a collateral proceeding, unless they were 


induced by the fraud or misstatement of the claimant. If this 
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were otherwise, the auditor would be but the lowest of a series of 
tribunals in which the legitimate accounts of a claimant could be 
examined and reexamined at the option of the State,—a view 
entirely inconsistent with the legislative scheme of adjustment. 

But, although the duty committed to the auditor is one that 
involves the exercise of a judicial function within certain limits, 
he is nevertheless an administrative agent of the State; and the 
law does not accredit him to claimants as one whose authority 
will give finality to an allowance made in disregard of the obliga- 
tions of his trust. The auditor’s allowance of a claim will not 
be binding on the State unless made in good faith. If he acts 
in obedience to a corrupt motive his disposition of the matter 
may be questioned collaterally. Nor will his action be conclusive 
if he proceeds in disregard of the fundamental requirements of 
the duty to be performed. The designation and nature of his 
duty imply that his decision shall be based upon some informa- 
tion regarding the claim presented. See United States v. Barlow, 
132 U. S. 271, 280, 33 L. Ed. 346, 10 Sup. Ct. 77. Our statute 
requires that a claim shall be itemized, and sworn to, and sup- 
ported by certain vouchers; and this secures the submission of 
some evidence in connection with each claim. But the auditor’s 
duty is not confined to seeing that these requirements are com- 
plied with. He must scrutinize the account in the light of his 
general information regarding the conditions which bear upon the 
justness of the charges. If he has reason to question a duly 
verified claim, and has no knowledge that can serve as a test of 
its correctness, he should proceed upon such specific inquiry as 
may be practicable. But if he allows the claim upon informa- 
tion which tends fairly to establish it, whether already in his pos- 
session or obtained by present inquiry, and acts in good faith in 
so doing, his disposition of the matter will be conclusive; for 
he is the judge of the sufficiency of the information upon which 
he acts, and is not confined to judicial methods of inquiry. 

An. allowance that might have been impeached collaterally 
may be made conclusive by payment. It is a general rule that 
if one voluntarily pays, with full knowledge of the facts, money 
which he is under no legal obligation to pay, he cannot recover 
it back. See Taggart v. Rice, 37 Vt. 47. The application of this 
doctrine to payments made by public officials is not very clearly 
determined. It is held in some important jurisdictions that 
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the rule has no application to payments unlawfully made by the 
officials of a State or municipality. Vullage of Fort Edward v. 
Fish, 156 N. Y. 363, 50 N. E. 973; Allegheny County v. Grier, 
179 Pa. St. 689, 39 Atl. 353; Com. v. Field, 84 Va. 26, 3S. E. 882; 
Wayne County v. Reynolds, 126 Mich. 231, 85 N. W. 574, 86 
Am, St. Rep. 541. It is said that such a payment is not volun- 
tarily made by the State or municipality, but is made by its agent 
in excess of his authority. In some of these cases all allowances 
held unauthorized by the statute are apparently treated as if 
void for want of jurisdiction. But in Wayne County v. Reynolds, 
the court said it did not lose sight of the substantial difference 
between the case of money paid by such an officer as a treasurer 
in the routine of his office, and money paid upon warrant after 
allowance by a board authorized to make a final adjustment of 
claims. 

It was said in McKnight v. United States, 98 U. S. 179, 25 
L. Ed. 115, in denying the right of the United States to recover 
a certain unauthorized payment, that the rules of law applicable 
to individuals are applicable to the government. In McElrath 
v. Umited States, 102 U. S. 426, 26 L. Ed. 189, the attorney 
general contended that the right of the government to reclaim 
money paid out of the treasury under a mere mistake of law was 
not subject to the limitations which would be applied between 
individuals, and argued further that whether the mistake was 
one of fact or of law or of both, the government could always 
recover from third persons money improperly paid out of the 
public treasury by its accounting officers, when not in pursuance 
of previous judicial determination. The court did not inquire 
as to the correctness of these claims, and placed its decision in 
favor of the government upon another ground. Badeau v. United 
States, 130 U. S. 489, 32 L. Ed. 997, 9 Sup. Ct. 579, involved the 
right of a retired army officer in the consular service to retain pay 
received in the former capacity under a mistaken construction 
of the statute, while he was receiving compensation as consul. It 
was claimed in argument, on the authority of McElrath v. United 
States and other cases, that the government was not bound by the 
mistakes of its officers, whether of law or of fact, but the court 
went no further than to say that inasmuch as the claimant, if 
not an officer de jure, acted as an officer de facto, it was not in- 
clined to hold that he had received money which, ex equo et 
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bono, he ought to return. Here services were rendered the 
government in the capacity and throughout the time for which 
the unauthorized payment was made. This distinguishes the 
ease from those where payment was made for services not ren- 
dered. The McElrath case seems to have been repeatedly ac- 
cepted as an authority in support of the right of recovery, but 
the error of this is apparent from United States v. Burchard, 
125 U. S. 176, 31 L. Ed. 662, 8 Sup. Ct. 832, where it is said: 
‘“Whether the government can in any case be precluded from 
reclaiming money which has been paid by its disbursing and ac- 
counting officers under a mistake of law, is a question which it 
is not now necessary to decide any more than it was in McElrath 
v. Umted States, where it was suggested.’’ 

Some of the United States decisions were controlled by 
statutes, and involved a holding that the official did not act 
judicially ; as was the case in Wisconsin Central R. Co. v. Umted 
States, 164 U. S. 190, 41 L. Ed. 399, 17 Sup. Ct. 45. It was held 
in that case that the word ‘‘mistake,’’ as used in a section direct- 
ing suits for the recovery of money wrongly paid, includes an 
erroneous conclusion in the construction or application of a 
statute. But it was also said that as a general rule, and on 
grounds of public policy, the government cannot be bound by 
the action of its officers who have made unauthorized payments 
through a misconstruction of the law under which they have 
assumed to act. The cases cited in connection with this statement 
were cases which involved the rights of the government under 
contracts made by special agents of an executive department. 
But the Court also quoted with approval certain remarks of the 
court of claims, to the effect that the doctrine regarding the re- 
covery of payments mistakenly made does not have such general 
application to public officers, using the funds of the people, as 
it does to individuals dealing with their own money, and that 
money paid in violation of law on the certificates of accounting 
officers may generally be recovered where there are no peculiar 
circumstances to make such recovery inequitable. It is doubtless 
true that the tendency of recent decision has been to limit the 
application of the doctrine as regards official disbursements, 
but the authorities certainly fail to sustain the State’s contention 
to its full extent. 
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There was no claim of any want of good faith on the part of 
the auditor. The accounts were allowed upon examination and 
consideration. The case states that there was no misstatement, 
misrepresentation, concealment or suppression on the part of the 
defendant, unless with reference to one item, to be considered 
hereafter. The State excepted to the refusal of the court to 
permit a recovery of certain sums allowed the defendant for his 
services and expenses on days in which he rendered no service 
other than in travelling to or from the place of his appoint- 
ment; and other sums allowed him for the use of his own team 
in going between his home and the railroad station, and for the 
expense of telephoning for his team to meet him. It is not 
claimed but that the auditor’s disposition of the matter was 
based on an adequate knowledge of the facts. The State assumes 
that the allowance of these charges was a mistake of law, and 
that the exception to the ruling regarding them raised the 
question whether a mistake of law on the part of the auditor 
concludes the State. We think this view is erroneous, as re- 
gards both services and expenses. The statute allowed the de- 
fendant a fixed sum per day for his services, and his necessary 
expenses when away from home. No question regarding time 
spent in the actual performance of official duties is involved. 
The time necessarily spent by a commissioner in travelling to and 
from the place of his appointment is time spent in the service 
of the State; so no distinction is to be made between the two 
classes of items under consideration. The law allows for this. 
service and these expenses if they are necessary, and the ques- 
tion of necessity depends upon the facts, and the auditor is em- 
powered to determine the facts. Whether the running time 
of available trains is such that the official is justified in travelling 
to or towards his destination the day before his services are to 
be rendered, or in deferring his return until the morning after 
they are concluded; and whether the public conveyance in some 
stage of his journey is of such a-character that the particular 
official is justified in going by private conveyance; and whether 
in a case of this kind the circumstances were such as required 
that the conveyance be summoned by telephonic message,—are 
all matters to be determined by the auditor in the proper exer- 
cise of his discretion, and his determination thereof so made will 
be binding on the State. 
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It will be advisable to make further inquiry regarding the 
charges for team service, in view of one ground of objection 
urged at the trial. It appears from the exceptions that the 
State claimed that the allowance of these charges, if otherwise 
permissible, was vitiated by the manner in which the account 
was presented and verified. The defendant’s expense accounts 
did not show that the team charged for was his own, but were 
made out as though the team was furnished by one of his sons 
or hired men; and in each instance the defendant took a receipt, 
as if for money paid out, signed by the person whose name was 
so entered in the account; and these receipts were returned with 
the accounts as vouchers. Nothing is now urged regarding these 
charges in line with the ground of objection above stated. The 
argument here is confined to grounds applicable to all the items 
of the specification which the court refused to submit to the 
jury. In recapitulating the claims regarding the different 
classes of charges, it is said of the class now under con- 
sideration that it was a fair question for the jury whether 
it was necessary that the defendant should use his own 
team at regular livery rates when there was a reasonably good 
public conveyance by which he could have travelled. In these 
circumstances the court would ordinarily give no consideration 
to the further objection made below, but we proceed with the 
inquiry here in order that our disposition of the matter may not 
be taken as an implied approval of the course pursued in pre- 
senting and receiving the claim. 

It is clear that if the auditor had acted upon the claim in 
bad faith, or had been deceived by the manner in which the 
claim was presented, his allowance would be subject to review. 
But the exceptions negative the existence of any collusion be- 
tween the auditor and the defendant, and of bad faith in any 
form on the part of the auditor; while the State’s brief em- 
phasizes the fact that the auditor allowed the charges with full 
knowledge of all the matters above stated, and the circuinstances 
of residence and acquaintance make it equally certain that the 
defendant was aware that the auditor had this knowledge. The 
situation rather supports the theory of the trial court, that the 
manner of presentation was due to a belief on the part of the 
defendant that items for transportation of this class, however 
the transportation was provided, must be accompanied by 
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vouchers. But these receipted bills, which represented no actual 
payments, were fictitious writings, and were not entitled to be 
treated as vouchers. The auditor, having knowledge of the 
facts, ought not to have received the account in the form in which 
it was presented, nor have permitted the so-called vouchers to go 
into the files. But the improper presentation of the claim did 
not prevent the making of a valid allowance upon the facts known 
to the auditor. The law does not preclude an allowance for the 
use of an official’s own team where the use of a team is necessary, 
at a reasonable compensation for the use of a team so furnished; 
and if this account had been made out according to the fact, the 
claim would have been entitled to consideration, although not 
accompanied by vouchers. The provision requiring vouchers 
will be inapplicable in such a case, for there will be no receipted 
bills for money paid out. So no distinction is to be made be- 
tween the charges for team service and the other items with- 
drawn from the consideration of the jury. All were allowed and 
paid in good faith, upon full knowledge of the facts and without 
inducement of fraud or misstatement, for monies actually paid 
out or provision lawfully made in lieu thereof; and they cannot 
now be reclaimed. 

The court excluded evidence offered by the defendant to 
show that the auditor, in adopting the practice of allowing for 
a whole day, where a part only was taken, made investigation, 
and adopted what he understood -to be the approved course of 
the National government. The court afterwards held that the 
defendant was legally entitled to an allowance on this basis, and 
so instructed the jury. The evidence offered would have tended 
to show that the auditor acted in good faith in making this al- 
lowance, but the defendant cannot have been harmed by its ex- 
clusion, in view of the position finally taken by the court. 

The court permitted the State to inquire of the auditor if 
he undertook to ascertain whether the defendant had performed 
the services for which he charged, and to show the extent of the 
effort made. This was clearly admissible as bearing upon the 
question of the auditor’s good faith. 

The defendant excepted to the introduction by the State 
of the defendant’s personal expense accounts and accompany- 
ing vouchers, on the ground that they were immaterial. The 
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defendant’s brief offers no suggestion in support of the ex- 
ception, and no reason occurs to us for sustaining it. 

We have already referred to the statement in the defendant’s 
exceptions that ‘‘there was no misstatement, misrepresentation, 
concealment or suppression by the defendant of any facts con- 
nected with the several items,’’ unless the facts therein after- 
wards stated tended to show otherwise. The facts afterwards 
stated relate solely to the item which included the charge for the 
board of defendant’s wife. But the plaintiff argues that this 
statement of defendant’s exceptions is controlled by a reference 
to the evidence. The reference relied upon is in these words: 
‘‘Upon defendant’s motion for a verdict and his motion to set 
aside the verdict, the reporter’s transcript of the testimony and 
all the exhibits are referred to.’’ The defendant’s motions were 
based mainly upon the claim that there was no evidence tending 
to show a right of recovery. This reference to the transcript 
was essential to a consideration of the motions in this Court, 
and it is not incompatible with a restrictive declaration 
like that in question. We think this explicit statement of the 
exceptions must be given effect according to its terms, in the 
absence of a provision that the transcript shall be controlling. 

Of the nine items of the plaintiff’s specifications which were 
left to the consideration of the jury, six related to occasions when 
the defendant passed Sunday or a night at places other than 
those where his business had been or was to be transacted, some 
of which were not on his route to or from such places; and these 
may be taken up together. In view of the statement of the ex- 
ceptions above considered it must be understood that the 
vouchers submitted to the auditor showed the facts in this re- 
gard; and it is not probable that this statement was incorporated 
in the exceptions through any misapprehension, as regards these 
items, for the defendant’s motion for setting aside the verdict 
recites, with reference to several of them, that the vouchers 
showed on their face where the hotel bills were paid; and nothing 
has been submitted to us in any form that indicates the contrary. 
The defendant’s motion also recites, with reference to certain 
items of this class, that the State claimed to recover only the 
excess of the hotel bills so paid over what the charges would have 
been at the places where the hearings were had, and it is stated 
in defendant’s brief that the uncontradicted evidence of the 
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defendant showed that the expense to the State was in no way 
increased by these variations; and the correctness of these state- 
ments may properly be assumed, for the State’s brief submits 
nothing inconsistent with the defendant’s claims in this respect. 
In this situation the only question left is whether the avditor’s 
action was in excess of his jurisdiction. There is nothing in 
the case as presented to us that indicates that the defendant 
spent the Sundays or nights where he did for the transaction 
of any business of his own. It was clearly for the auditor to 
say whether the defendant’s absence from home over Sunday 
was necessary, and whether his staying over night to travel by 
day trains was justifiable, and this being so we think it can- 
not be said that his allowance of a hotel bill incurred in a town 
other than that where the hearing was had, at no greater expense 
to the State, was void for want of jurisdiction. It follows that 
the auditor’s allowance of these items was conclusive, and that 
they were improperly submitted to the jury. 

On one of these six occasions the defendant, having business 
at Brattleboro on Saturday and Monday, went to Springfield, 
Mass., to stay over Sunday instead of remaining at Brattleboro; 
and as applied to this item the decision just announced is not 
unanimous. 

On another of these occasions the defendant having in hand 
a matter which required an interview with a railroad official 
in Boston, went to Springfield, Mass., on Saturday, remained 
there over Sunday, and went to Boston Monday morning; at- 
tended to his business there that day, and returned home on 
Tuesday. He was unable to tell from his data where he was 
or what he was doing on the Saturday when he commenced the 
trip. The statement of the matter in defendant’s brief indi- 
cates that he had no appointment with the Boston official for 
any particular time. If the facts suggest any ground on which 
this item might be distinguished from the other items of the 
group, reference should be had to the position of the State and 
the action of the court in regard to it. After the charge had 
been given and exceptions noted, the court specially instructed 
the jury that the only claim made by the State concerning this 
item was that more days were used and more expenses incurred 
than were reasonably necessary under all the circumstances of 
the case. This definitely put the item upon the same basis as 
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the others, and we could not treat it differently without giving 
the State the benefit of a position it expressly rejected, and 
making up a case different from that tried below. 

Two of the remaining items left to the consideration of the 
jury covered the amount allowed for a day’s service at Mont- 
pelier, and expenses, at the time of the Republican State con- 
vention. The defendant testified that the commissioners met 
at their room in the State House on that day, and did some 
work there. The other commissioners had no recollection of 
being there or doing any work. The auditor and several other 
officials and clerks testified that they saw the commissioners at 
the State House on that day. One of the commissioners had a 
charge for that day, but accounted for it on another ground. 
The defendant insists that as the evidence stood there was no 
question for the jury. We think it is clear that there was evi- 
dence tending to show that the charges were for a service never 
rendered, and for expenses not incurred in behalf of the State. 

The only argument of fact presented by the State regarding 
the matters submitted to the jury is that the auditor had scarcely 
any knowledge as to the defendant’s services and expenses, and 
was compelled to rely upon his sworn statement that the ac- 
count presented was a true and-correct statement of the time 
actually spent and the money necessarily paid out in the dis- 
¢charge of his official duties, and that the jury might well find 
from the testimony of the defendant himself, in connection with 
the affidavit, that he had misrepresented or concealed facts 
material to each of the items submitted. The application of this 
argument to the items now under consideration requires a 
further reference to the paragraph of the exceptions which 
negatives the existence of fraud and misstatement. It is 
manifest that to make this paragraph consistent with the 
course of the trial these charges should have been excepted 
as well as that covering the board of the wife on another 
occasion. The claim here is not that more time and expenses 
were allowed in connection with a certain service than were 
properly chargeable, but that an allowance of a day’s service 
and expenses has been made where no service was rendered. 
The defendant procured the allowance of these charges as due 
him for services rendered and expenses incurred on a specified 
occasion. The introduction of evidence tending to show that 
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no services were rendered on that occasion necessarily raised 
the question of fraud or misstatement. But when effect is given 
to the paragraph which negatives fraud and misstatement, the 
question raised by the evidence is disposed of, for if there was 
no misstatement, fraudulent or otherwise, in the claim as pre- 
sented, the services were in fact rendered, and there was no issue 
thereon for the jury. The failure to except these items was 
doubtless an inadvertence, but with the exceptions standing as 
they do the verdict is necessarily impeached. But in view of 
the disposition to be made of the remaining question, it is not 
necessary to consider this situation further. 

The remaining claim submitted to the jury was for the re- 
covery of an item allowed the defendant as a part of his personal 
expenses, which was in fact for the board of his wife on an oc- 
casion when the defendant claimed it was necessary that she 
should be with him to assist in the care of an inflamed eye. 
There was nothing in the defendant’s account as presented to 
the auditor that indicated that a part of the charge in question 
was for the board of his wife, and the State’s evidence tended 
to show that the defendant gave him no information regarding 
this when he presented his account. On the State’s evidence, 
the account as presented was a misrepresentation, which, 
whether fraudulently intended or not, operated as a concealment 
of a fact material for the auditor to know in exercising his 
judgment and discretion regarding the claim, and this deprived 
the auditor’s allowance of the conclusive effect it might other- 
wise have had. The recovery of this item involves no disputed 
question regarding the effect of payment, for the verdict deter- 
mines that the money was paid without a knowledge of the 
facts. 

It follows from our disposition of the matter last considered 
that the defendant’s motion that a verdict be directed in his 
favor was properly overruled. But the judgment must be re- 
versed for the error in permitting a recovery upon the six items 
that were considered together. The points made in support of 
the exceptions to the charge and the motion to set aside the 
verdict are sufficiently disposed of by the views already ex- 
pressed. 


Judgment reversed and cause remanded. 
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State v. Evroy Kent. 


October Term, 1909. 
Present: RoweELL, C. J.. MUNSON, WATSON, HASELTON, and PoweEss, JJ. 


Opinion filed November 12, 1909. 


Criminal Law—Evidence—Comparison of Handwriting— 
Carved Inscription—Comparison with Writings—Identifi- 
cation of Accused. 


In either civil or criminal cases, when the genuineness of a writing 
is in issue, other writings admitted or proved to be genuine may 
be received in evidence and submitted to the jury for the purpose 
of comparison, though otherwise immaterial. 

In a murder trial involving the issue whether inscriptions carved on 
certain doors in capitals like print were cut by respondent, writings, 
the acknowledged work of respondent, done in ordinary writing, 
contained in memorandum books and letters, and having dates 
that were punctuated exactly like those in the inscriptions, were 
admissible to show his habit in that regard. 

If a writer invariably makes the same mistake, or always adopts the 
same of two or more legitimate methods that present substantial 
differences, such practice is a circumstance that makes his genuine 
writings available to establish the genuineness of a disputed one. 

In a murder trial involving the question whether the inscriptions 
“E. Kent”, and “E. K”, carved on doors in capitals like print, 
were cut by the respondent, a lawn mower handle on which was 
the inscription “E. Kent”, also in capitals like print, done in pencil 
and the acknowledged work of respondent, is admissible in evidence 
to show that the carved inscriptions were cut by him, where the 
letters common to all the inscriptions are substantially alike and 
show the same marked peculiarities of construction. 

In a murder trial, respondent’s carved initials on the door of a barn 
near the house in which the murder was committed, was properly 
admitted in evidence to connect respondent with the crime, as 
against the objection that there was nothing to connect him with 
it, where the evidence tended to show that respondent admitted 
he slept in the barn the night before the crime, and to show that 
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he had a habit of cutting his initials as a pastime, and that fresh 
whittlings were found on hay beneath the carving where someone 
had lain. . 

Where a person’s handwriting is to be proved by the testimony of one 
who has seen him write, and so has in mind a standard whereby 
to test the writing in question, it is sufficient if the witness has 
seen the person write once, though it were years before, and 
then only saw him make his signature. 

Where the acknowledged writings of a respondent are admitted to prove 
by comparison that he carved certain inscriptions on a door, that 
the evidence afforded by the comparison is not conclusive does 
not affect its relevancy, but only its weight. 


- INDICTMENT for murder. Plea, not guilty. Trial by jury at 
March Term, 1909, Rutland County, Waterman, J., presiding. 
Verdict, guilty of murder in the first degree, and judgment 
thereon. The respondent excepted. The opinion states the case. 


John G. Sargent, Attorney General and Joseph C. Jones, 
State’s Attorney, for the State. 


Ernest H. O’Brien for the respondent. 


Munson, J. The respondent stands convicted of the mur- 
der of Delia Congdon, who lived alone in the east part of Wal- 
lingford, and whose body was found in her house about noon 
on the twenty-fourth day of July, 1908, in a condition which 
indicated that she had been ravished, and with several deep cuts 
upon the head. The respondent escaped from the State hospital 
for the insane at Waterbury on the eleventh of July, was seen 
in the east part of Wallingford by several persons between the 
eleventh and twenty-fourth, and was arrested at Pittsfield, Mass., 
in the following October. There was evidence that he was seen 
on the twenty-second of July, about three miles from the Cong- 
don house, at a deserted building known as the Monadnock 
Club house; and that on the twenty-sixth there was found carved 
on a door in the Buffum house, a deserted building about three- 
fourths of a mile from the club house, the following date: ‘‘ July. 
22. 1908’’, and below it the name ‘‘E. Kent’’, each punctuated 
as shown. The barn on the Congdon place stood within a 
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hundred feet of the house, with the side containing the double 
doors facing the window of Miss Congdon’s bedroom. There 
was no evidence that the respondent had been seen in the im- 
mediate vicinity of the Congdon house; but there was evidence 
of his having stated that he passed the night of the twenty- 
third in the Congdon barn, and that he saw the deceased through 
a crack in the barn door when she got up, and that he went 
there for that purpose. There was also evidence that some new 
hay had been put on the barn floor on the twenty-second of July, 
and that on the twenty-sixth the letters ‘‘E. K’’, punctuated as 
shown, were found carved on the inner side of the barn door, 
and that some freshly whittled shavings of the same kind of wood 
as the door were found on the hay directly beneath the carving, 
and that a little further back from the door there was a hollow 
in the hay which looked as though someone had lain there. 
There was also the testimony of an officer that in pursuing his 
investigations he had found the letters E. K. cut in several places 
in other towns, and that he afterwards told the respondent 
about his finding these cuttings and where he had found them, 
and that the respondent said he had been to those places and 
cut his initials there. j 

The State introduced in evidence a piece of wood, taken from 
the handle of a lawn mower used at Waterbury, on which there 
was printed with a lead pencil the name ‘‘E. Kent’’, in capital 
letters and punctuated as shown. The State also introduced a 
memorandum book, which contained many entries of dates in 
September and October, 1908, and a letter bearing date October 
23, 1908, addressed to the superintendent at Waterbury; both 
of which were in the respondent’s possession at the time of his 
arrest. All these writings are the unquestioned work of the 
respondent, and no objection was made to their admission. The 
State then offered sections taken from the Buffum and Cong- 
don doors, on which were the cuttings above described. The de- 
fence objected to the admission of these on the ground that there 
was nothing in the case to connect the respondent with them, 
but the court received them and the respondent excepted. It is 
now urged in support of the exception that the handwriting of a 
person affords no standard of comparison that can justify the 
admission of carved letters or numerals on the ground of 
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similarity. The question thus raised is the only one in the 
case. 

It is not necessary to trace the uncertain steps by which the 
law of this subject reached its present state, nor to consider the 
varied holdings which prevail in different jurisdictions. It has 
long been the settled doctrine of this State that when the genu- 
ineness of a writing is in question, other writings admitted or 
proved to be genuine may be received and submitted to the jury 
for the purpose of comparison, although not otherwise material 
to the issue. Adams v. Field, 21 Vt. 256. The law formerly 
confined this proof to civil cases, but our Court has allowed it in 
criminal cases also, and this practice is now almost universal. 
State v. Ward, 39 Vt. 225; Wig. §1991 n. 11; 1 Best Ev. *347. 
It has been doubted whether signatures made by a cross are 
capable of proof by comparison, but the evidence has been al- 
lowed in cases where some marked peculiarity of the character 
could be pointed out. Note 65 L. R. A. 95; See Sanborn v. 
Cole, 63 Vt. 590, 22 Atl. 716, 14 L. R. A. 208. We know of no 
case in which the evidentiary effect of punctuation marks has 
been passed upon; but learned writers have spoken of the use 
made of them as one of the means for testing the authenticity of a 
writing. 1 Green. §581, note b. 

All the letters in the carved inscriptions are like the capitals 
of print, while the capitals contained in the book and letter are 
those of ordinary handwriting. The numerals contained in the 
Buffum house inscription are repeated many times in the book; 
but it is urged that there can be no fair comparison between them 
because of the difference in the tools and methods employed in 
making them. Passing these matters wherein the genuine and 
disputed writings differ, we take up the method of punctuation,— 
a feature of the writings to which the objection just stated has 
no application. The memorandum book contains on different 
pages fifteen complete dates in regular form, and the letter has 
two more, making a total of seventeen, in all but one of which 
the name of the month is abbreviated. One of the entries is 
entirely without punctuation. All the others have a period after 
the month, a period after the day of the month, and no mark 
after the year; with the possible exception of a period after the 
year in one instance where the nature of an indistinct mark 
cannot be determined. So we have in the conceded writings an 
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entire uniformity in the manner of punctuating a full date, 
which corresponds with the method employed in the carved date 
in question; and this uniform practice includes an omission of 
the period at the end of the entry. 

It may be said that the period after the month is called 
for by the abbreviation, that some punctuation mark is needed — 
to separate the figures representing the day of the month from 
those designating the year, and that there is no necessity for a 
period at the close of the entry. In view of these possible sugges- 
tions a further examination of the dates is advisable. The month 
named in the excepted instance is July, which is the month named 
in the Buffum house inscription ; and in both instances the word is 
followed by a period, as in the cases of abbreviation. Moreover, 
the book contains forty consecutive entries giving the day of 
the week in unabbreviated form, and the figures designating the 
day of the month, but without the year being given; and in al- 
most every instance the name of the day is separated from 
the figures by a period. This indication of the respondent’s 
tendency to make a free and unnecessary use of the period in 
writing dates, renders its invariable or almost invariable omission 
at the end of a completed date a noticeable trait. It may be 
said further with reference to the incomplete dates, that while 
there are a few entries at the commencement of the series in which 
the figures giving the day of the month are followed by a period, 
the list concludes with twenty-nine consecutive entries in which 
the line closes without a period, as in the case of the completed 
dates. It is manifestly the habit of the writer to use the period 
as a mark of separation and not as a terminal character. 

It will be noticed that this is not strictly a comparison of 
handwriting. It is rather the proof of a habit regarding the 
use of a character which, as ordinarily made and as made in this 
ease, affords no opportunity for the development of individual 
characteristics capable of detection. This branch of the law of 
the subject is well recognized, and may be illustrated by the 
proof arising from the misuse of capitals or habitual mistakes 
in spelling. If a writer invariably makes the same mistake, 
or always adopts the same of two or more legitimate methods 
which present substantial differences, his practice therein is a 
circumstance which makes his genuine writings available to 
establish the authenticity of a disputed one. In this case we 
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have an entry of sufficient scope to admit of several variations, 
repeated a sufficient number of times to constitute a fair test, 
and almost complete uniformity. The question here is not 
whether the character is similar in appearance, but whether it 
is present or absent in this or that particular place. 

It remains to examine that part of the inscription which 
consists of the respondent’s name, and the letters E. K. found on 
the Congdon barn door, in connection with the respondent’s 
name as printed on the handle of the lawn mower. The letters 
involved in this inquiry are all in the style of type-printed 
capitals. The objection based on the difference in the tools em- 
ployed to make the acknowledged and disputed characters has 
less importanee than might attach to it in some cases, from 
the fact that the letters to be compared are composed entirely 
of straight lines. We have two letters E in the acknowledged 
inscription and three in the disputed ones. It is noticeable 
that all of them are narrow in proportion to their length, and 
as compared with the other letters. The three letters K are sub- 
stantially alike, except that the lower diagonal line on the lawn 
mower was prolonged until the pencil ran off the wood. They 
are peculiarly constructed, in that the diagonal lines leave the 
upright line at an angle that would require a greatly dispro- 
portionate length to bring the outer ends in line with the ends 
of the upright line,—while, with the exception mentioned, the 
extension is very much less. Both the pencilled N and the carved 
one are much shorter than the other letters, and are like each 
other, and different from the rest, in respect to the slant given 
them. We think the peculiarities noted are such as justify the 
comparison, notwithstanding the difference in the methods of 
inscribing. 

But the respondent’s connection with the carving in the 
Congdon barn does not depend entirely upon the similarity of 
letters. The evidence of the respondent’s admission that he 
passed the night of the twenty-third in this barn, the evidence 
tending to show a practice of cutting his initials as a pastime, 
the evidence that the hay was thrown upon the barn floor on 
the twenty-second and that fresh whittlings were found on this 
hay just below the carving, were evidence tending to show that 
the respondent made the letters. In this state of the evidence 
the fact that the letters were there, without proof of the hand- 
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writing, would be evidence confirmatory of the testimony of the 
Witness regarding the respondent’s admission. The exception 
to each exhibit was put upon the ground that there was nothing 
in the case to connect the respondent with it, and as against this 
objection the exception to the admission of the barn exhibit 
could be overruled on the ground just considered. But we give 
the exception the scope it was doubtless intended to have, and 
make no distinction between the two exhibits in our treatment 
of the case. 

It cannot be said that the evidence afforded by a comparison 
of these exhibits with the acknowledged writings was too in- 
conclusive to justify their admission. The question ‘is not one 
of conclusiveness but of relevancy. The holdings upon another 
branch of the subject may properly be considered in this connec- 
tion. When the handwriting of a person is to be proved by the 
testimony of one who has seen him write, and so has in mind a 
standard by which to test the writing in question, it is sufficient 
if the witness has seen the party write once, even though it 
were years before, and although the writing was only his sig- 
nature. 1 Best Ev. *327; Re Diggins’ Est., 68 Vt. 198, 34 Atl. 
696; Redding v. Redding’s Est., 69 Vt. 500, 38 Atl. 230. When 
the handwriting of a person is to be proved by one who has ac- 
quired a knowledge of the handwriting in question through a 
correspondence carried on in circumstances which justified a 
belief that the letters received were from such person and in his 
hand, it is said that the number of letters or the quantity of. 
writing which the witness may have received is entirely im- - 
material as far as the admissibility of the evidence is concerned. 
1 Best Ev. *329; Wig. §707. In either of these cases, the witness 
may be a person of less than ordinary experience and intelli- 
gence in the use and observation of handwriting. Writers 
have often commented on the uncertainties attending evidence 
of this character, but its admissibility remains unquestioned. 
So when the genuineness of a writing is to be determined by the 
jury from a comparison with exhibited and conceded standards, 
the basis of comparison may be slight and yet be adequate in 
law. We are satisfied that the acknowledged writings of the 
respondent afforded a basis of comparison with the disputed in- 
scriptions which made the latter relevant to the inquiry, and it 
is certain that we have no rule that requires the exclusion of 
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relevant evidence for lack of weight. The evidence was ad- 
missible; its weight was for the jury; and it is to be presumed 
that the jury were aided in their consideration of it by suitable 
instructions. 


Judgment that there was no error in the proceedings and 
that the respondent take nothing by his exceptions. 


Epwarp P. LEE v. Curtis C. FOLLENSBY AND CHARLES E. PEcK. 
May Term, 1909. mo 
PRESENT: ROWELL, C. J.. MUNSON, WATSON, AND HASELTON, JJ. 


Opinion filed November 12, 1909. 


Pleading — Counts — Joinder — Demurrer — Effect as Opening 

Record—Duplicity—Pleas Consisting of General Issue and 

Special Matter—Sufficiency—Tenancy in Common—Sole 
Deed of Co-Tenant—Validity. 


A demurrer to additional counts cannot raise the question of mis-. 
joinder, since such counts, when filed, become a part of the 
original declaration, and a demurrer does not raise the question 
of misjoinder unless it goes to the whole declaration. 

The sole deed of a tenant in common of timber land, attempting 
to convey all the timber on a described portion of the property, 
is invalid as against the co-tenant. 

Since such deed is void as against the cotenant, a provision thereof 
attempting to grant a right of way to and from the timber, and 
a right to enter to cut and remove it, is likewise void. 

A demurrer, in opening the record, opens only that branch which it 


terminates, and, therefore, a demurrer to a plea, which undertakes _ 

to ans’ ft Several _ counts _in_ a declaration, cannot 
ee Steir 

‘bring-im-question-the aufficiency-af the declaration as a whole. 
a 
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A plea is not double, though relying on several distinct matters, where 
all its allegations are necessary to make a full defence to the 
pleading to which it is addressed. 

There is no implied leave of court, after having pleaded the general 
issue to all the counts in a declaration in trespass, to replead it to 
a part of the trespasses mentioned in a designated count, in 
connection with special matter justifying the other trespasses 
therein alleged, but such a plea can be filled only in accordance 
with the rules of pleading unmodified by St. 4 Anne, c. 16. 


TRESPASS QUARE CLAUSUM. Pleas, the general issue, without 
notice, and special pleas justifying under a deed and license 
from plaintiff’s co-tenant. Heard on defendants’ demurrer to 
plaintiff’s five additional counts, and on plaintiff’s demurrers 
to defendants’ second, third, eighth, and ninth pleas, at the 
December Term, 1909, Caledonia County, Hall, J., presiding. 
Defendants’ demurrer overruled, and plaintiff’s demurrers 
severally sustained. Each party excepted. The opinion states 
the case. This case has been once before in Supreme Court, see 
. 80 Vt. 182. 


Elisha May and George L. Hunt for the plaintiff. 


The court properly sustained plaintiff’s demurrer to de- 
fendants’ second and third amended pleas. The attempted con- 
veyance of a described portion of the common property by the 
sole deed of a tenant in common thereof is void as to his co- 
tenants, and could bind him only by estoppel. Broughton v. 
Howe et al., 6 Vt. 266; Smith v. Benson, 9 Vt. 188; Swift v. 
Dean et al., 11 Vt. 328; Downer’s Admrs. v. Smith, 38 Vt. 464; 
Benedict v. Torrent, 83 Mich. 181, 21 Am. St. Rep. 589; Mee v. 
Benedict, 98 Mich. 260, 39 Am. St. Rep. 543; Boston Franklinite 
Co. v. Condit, 19 N. J. Eq. 394; Hutchinson v. Chase, 39 Me. 508, 
63 Am. Dec. 645; Broom et al. v. Pearson, 85 S. W. 790; 30 Am. 
& Eng. Enc. 242; 17 Ibid. 684; Palmer v. Palmer, 150 N. Y. 139, 
oo Am. St. Rep. 653; Marks v. Sewall, 120 Mass. 174; Buker v. 
Brown, 83 Me. 67. A grant was necessary to convey this stump- 
age; Cady v. Sanford, 53 Vt. 6382; Kingsley v. Holbrook, 45 
N. H. 318, 86 Am. Dee. 178; Bolland v. O’Neal, 81 Minn. 15, 83 
Am, St. Rep. 362; Ore Co. v. Lumber Co., 104 Ala. 465, 53 Am. 
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St. Rep. 73; Howt v. Stratton, 54 N. H. 109, 20 Am. Rep. 119; 
Slocum v. Seymour, 36 N. J. 188, 18 Am. Rep. 432; and to convey 
a right thereto. 1 Wash. on Real Prop., §§835, 886; Wash. Eas. 
& Serv. (4th ed.) 6, 7, 44; International Pottery Co. v. Richard- 
son, 63 N. J. L. 248, 43 Atl. 692. If there are tenants in common 
of land, neither of them can, by grant, create an easement there 
in favor of a stranger. Wash. Eas. & Serv. (4th ed.) 46; Collins 
v. Prentice, 15 Conn. 423; Marshall v. Trumbull, 28 Conn. 183; 
Watkins v. Peck, 13 N. H. 360-381; Clark v. Parker, 106 Mass. 
oof; Bartlett v. Harlow, 12 Mass. 348; Varnum v. Abbott, 12 
Mass. 474; 18 Am. & Eng. Enc. (2nd ed.) 1136; Hallett v. 
Parker, 68 N. H. 598, 39 Atl. 433; Baker v. Whitney, 3 Sumner 
45; 1 Wash. on Real Prop. (6th ed.) §880; Murray e¢ al. v. 
Haverty et al., 70 Ill. 318; Tipping et al. v. Robbins, 64 Wis. 
546; Granger v. Postal Tel. Co. (S. C.) 508. B. 193; Charleston & 
W.C. R. Co. v. Flemming, 118 Ga. 699; Wagner v. Silva, 73 
Pac. 433. 

Assuming that defendants are tenants in common with 
plaintiff, still they are liable for trespass. Booth v. Adams, 11 
Vt. 160; McLellan v. Richardson, 33 Vt. 190; Freeman on Co- 
tenancy, §299; Bennett v. Clemence et al., 6 Allen 18; Silloway v. 
Brown, 12 Allen 30; 17 Am. & Eng. Ene. (2nd ed.) 694, 698, 
699; Johnson v. Johnson, Hill Ch. 29 Am. Dee. 72; Holley v. 
Hawley, 39 Vt. 525. 

Defendants’ demurrer to the five additional counts was 
properly overruled. When filed, they became a part of the 
original declaration; and defendant cannot raise the question 
of misjoinder of counts, except by demurrer to the whole declara- 
tion. 1 Chitty’s Pl. 206; Farnald v. Garner, 55 Me. 414; Smith 
v. Merriman, 15 Wend. 184; 6 Enc. Pl. & Pr. 297, 330; Nelson v. 
Swan, 13 Johns. 483. 


Howe & Hovey for the defendant. 


The deed of a tenant in common of a parcel or of his share in 
a parcel of the common land is effective in all cases to give the 
grantee the same right to the possession, use and enjoyment of 
the property which the grantor had, until partition is made, 
upon the ground that the exercise of that right cannot injure the 
co-tenants. Such a deed is valid against the co-tenants except in 
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so far as it may injuriously affect their right to a just division. 
The grantee takes a good title to all that is conveyed to him 
unless upon partition it is found necessary to take the whole or 
a part of it in order to give the co-tenants their equitable share 
of the property. The deed cannot be avoided except by proceed- 
ings for partition. McHlroy v. McLeay, 71 Vt. 396; Holbrook 
v. Bowman, 62 N. H. 313; Ballou v. Hale, 47 N. H. 347; Rising 
v. Tannard, 17 Mass. 282; Brown v. Bailey, 42 Mass. 254; Badger 
v. Holmes, 6 Gray 118; Stevens v. Norfolk, 46 Conn. 227; Good- 
win v. Keeney, 46 Conn. 568; Freeman on Co-tenancy and Parti- 
tion, §253. If the deeds are not valid as grants, they convey such 
right or interest in the property as the co-tenant Albert had 
power to convey. This would include a license. Ballou v. Hale, 
47 N. H. 347; Baker v. Wheeler, 8 Wend. 505, 24 Am. Dec. 66; 
Booth v. Adams, 11 Vt. 156; Wake v. Richardson, 33 Vt. 190; 
Kanes, Admr. v. Harfield, 60 Vt. 89. 


~» HAseEton, J. This case was once before here on questions 


of pleading. 80 Vt. 182, 67 Atl. 197. After it was remanded the 


plaintiff filed five counts in addition to the two original counts 
of his declaration. To these additional counts the defendants 
demurred. The defendants filed an amended second plea to the 
first original count. The defendants also filed pleas eight and 
nine to the first and second counts respectively. To the de- 
fendants’ second, third, eighth and ninth pleas the plaintiff 
demurred. The defendants’ demurrer to the five additional 
counts was overruled. The plaintiff’s demurrers to the pleas 
enumerated were severally sustained. The defendants excepted 
and the case is here again on questions of pleading. 

The defendants claim that their demurrer to the five addi- 
tional counts should have been sustained on the ground of mis- 
joinder. But those counts when filed became an integral part 
of the original declaration, and a demurrer does not raise the 
question of misjoinder unless it goes to the whole declaration. 

The defendants’ second plea is by way of justification of the 
entry of the close mentioned in the first count, under a deed from 
one Albert Lee, a tenant in common with the plaintiff. Profert 
is made of the deed and the plaintiff having craved and had oyer 
of the deed sets it out in full in his demurrer to the plea. From 
this deed it appears that the co-tenant of the plaintiff undertook 
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to convey to the defendants ‘‘all the hard and soft wood saw 
timber’’ standing on the southeast corner of the farm in question, 
bounding said corner by a description. But this deed was in- 
operative as to the co-tenants, for Albert could not, by his sole 
deed, convey an interest in a part which he might choose to set 
out and describe. McElroy v. McLeay, 71 Vt. 396, 45 Atl. 898; 
Smith v. Benson, 9 Vt. 138, 31 Am. Dee. 614; Broughton v. Howe, 
6 Vt. 266. | 

Such a deed is inoperative as to co-tenants, if for no other 
reason, because, if it were not, it would affect the rights of the 
co-tenants in respect to partition. By the deed set out the co- 
tenant sought to make a grant of something which could not be 
referred to his right. McElroy v. McLeay, 71 Vt. 396, 402; 
Broughton v. Howe, 6 Vt. 266, 268. 

The deed from Albert also undertook to convey a right of 
way to and from said timber, a right to enter upon the land for 
the purpose of cutting, logging and removing the timber. But 
since the deed of the timber was inoperative as to the co-tenants, 
the grant of this merely incidental right of way was in like 
manner inoperative. The third plea was directed to the second 
count, but in other respects was the same as the second plea, and 
both were bad for the reasons pointed out in considering the 
second. 

The defendants contend that the demurrers to the second . 
and third pleas should have been overruled, whether such pleas 
be good or bad, on the ground that the plaintiff’s declaration is 
bad for misjoinder of counts, and that a demurrer reaches back 
through the pleadings and fastens upon the first substantial 
defect. 

Since the second and third pleas are held bad, this claim is 
for consideration; but the rule invoked only requires that the 
court should follow the pleadings back through their course, and 
since neither the second plea nor the third undertakes to answer 
the declaration as a whole, but since each such plea is directed 
to a specific count, the question of misjoinder of counts is not 
reached by going back through the record. 

The principle is that a bad pleading is sufficient if that which 
it undertakes to answer is bad, and so if a plea undertakes to 
answer only a single count in a declaration, a demurrer to such 
plea cannot bring in question the sufficiency of the declaration as 


¢ 


- 
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a whole. If, for instance, a defendant filed a demurrer to one 
count of a declaration and a plea to another count, and such 
plea is demurred to by the plaintiff, neither the defendant’s 
demurrer nor the plaintiff’s raises the question of misjoinder of 
counts. 

In Hooker v. Smith, 19 Vt. 151, 47 Am. Dec. 679, the declara- 
tion was in three counts. To the defendant’s second and third 
counts the plaintiff filed a replication which was demurred to. 
In argument on the demurrer reference was made to a defect in 
the first count of the declaration, but the Supreme Court held 
that the sufficiency of that count was not brought in question by 
a demurrer to a plea which went to the second and third counts. 

In Black v. Howard, 50 Vt. 27, the declaration was in several 
counts, and the plea, which went to the whole declaration, was 
demurred to. Since the plea went to the whole declaration the 
Court considered the question of misjoinder of counts, and as 
to a claimed defect in the third count, held, that, if it existed, it 
was not reached. Judge Barrett, who delivered the opinion, 
and the reporter, now the Chief Judge, carefully pointed out 
that the plea demurred to went simply to the declaration as a 
whole. In Gould’s Pleading, Hamilton’s Ed. 454, it is tersely 
said: ‘‘A demurrer, however, in opening a record, opens only 
that branch which it terminates.’’ 

The plaintiff in each count of his original declaration alleged 
trespasses on divers days and times between a certain date and 
the bringing of the suit. The defendants by their eighth plea 
set up the general issue as to a part of the alleged trespasses, 
and as to the rest plead license from the co-tenant Albert Lee. 
To this plea the plaintiff sets down as a special ground of demur- 
rer that it is double. ‘But the plea is not, in legal sense, double, 
since all the matter contained in it is necessary to make it a full 
answer to the count which it purports to answer. 2 Lilly’s 
Practical Register, Ed. 1745, 374. 

The defendants’ ninth plea is constructed like the eighth and 


is specially demurred to on the same ground. 


Although nothing is pointed out to make either of these 
pleas bad in itself, we find occasion, as will be disclosed, for com- 
menting on questions not raised by the demurrers. 

Before the Statute of 4 Anne, ce. 16, the pleader in a case 
like this could make his client’s full defence available in no other 
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way than by pleading as the defendant has done in his eighth 
plea and in his ninth. But such pleas ought not in reason to be 
joined with a plea of the general issue as these were; for the 
benefit of the statute is something which a defendant must either 
take or decline. 

A defendant cannot be allowed to plead the general issue 
to all the trespasses alleged and then to plead it again to a part 
of the trespasses. Each of the pleas now under consideration 
begins in the familiar way thus: ‘‘and for a further plea the de- 
fendants, by leave of the court here for this purpose first had anc 
obtained, according to the statute in such case made and provided 
say.’’ But there is no implied leave of court to file such a ples 
in connection with the general issue, and such a plea when filed 
must be filed without the aid of the Statute of Anne. Chitty 
recognizes the plea as a proper one, when leave of court to file 
a variety of pleas cannot be obtained, but, in the form which he 
gives, the plea is not designated as a further one, nor as pleaded 
by leave of court nor according to the statute, although he recog- 
nizes and lays down the rule that when several pleas are pleaded 
under the statute the second and each subsequent plea should 
state that it is ‘‘by leave of court, &.’’ Chitty’s Pl. 8rd London 
Ed. vol. 2, p. 520, vol. 1, p. 543. 

If anything more is needed to make clear the understanding 
of Chitty it is found on page 514 of Vol. 1, where he says: ‘‘ At 
common law the defendant may plead to a part of the declaration 
one ground of defence and to another part a different ground of 
defence.”’ 

In speaking of pleadings at common law Chitty always 
refers to the rules of pleading unmodified by the Statute of Anne 
and certain other statutes, and his whole work in elucidating and 
seystematizing the science of pleading is inconsistent with the 
idea that one could plead as at common law and then further 
plead by virtue of the statute. 

The Statute of Anne was in its effect quite like our statute 

“providing for pleading the general issue and giving in connec- 
tion therewith written notice of matter in defence. If a de- 
fendant, after filing the general issue with notice of his special 
matter in defence, should afterwards file special pleas setting up 
the same matters of defence with a view to getting the benefit of 
the statute himself and not giving it to the plaintiff, but with the 


42 LEE v. FOLLENSBY AND PECK. [83 


idea of requiring the latter to reply to his special pleas the pro- 
ceeding would not be countenanced by the court, and the special 
pleas, as such, would be treated as nullities. The statute author- 
izing the general issue with notice was intended to make it possi- 
ble to dispense with the technicality and prolixity of special 
pleading. Prentiss, J. in Fullerton v. Mack, 2 Aik. 416; Royce, 
J. in Randall v. Preston, 52 Vt. 198. 

In treating pleas so improperly filed and anything done with 
reference thereto as nullities, the court would be moved to act 
from its own sense of duty in respect to the due administration 
of the law. 

And so in respect to the Statute of Anne. Before the enact- 
ment of that statute the pleader was often sorely perplexed to 
state his whole defence in a single plea, without violating any rule 
of pleading, and the plaintiff was sometimes equally perplexed in 
shaping his replication. See the pleadings in the time of 
Charles II, found in Saunders Reports. See also 1 Eunomus 
142, Ed. 1774. 

The 4th section of the Statute of Anne which we are con- 
sidering, simplified the matter, and permitted the defendant, 
with leave of court, to plead his several matters of defence in 
separate pleas. If the defendant took the benefit of this statute 
and set out his matters of defence in various pleas he had to 
accord to the plaintiff the benefit of the statute which the sim- 
plicity of the pleas to be replied to afforded, and the defendant 
could not, after pleading the general issue and special pleas under 
the statute, construct a plea like each of these under consideration, 
which was in one part the general issue, and in another part a 
justification with a verification and prayer for judgment, and 
require the plaintiff to file a replication to that. He could have 
no express or implied leave of court to file such a plea aftes 
filing the general issue and other pleas. He could plead as at 
common law without the benefit of the statute and obviate diffi- 
culties which without that confronted him, but 1f he emancipated 
himself he emancipated the plaintiff. Less than this fairness 
will in no wise permit, for the plaintiff in replying has not the 
latitude which the statute gives the defendant in pleading, since 
the plaintiff can make but one replication to the same plea so 
far as the plea sets up a single matter in defence, and may have 
to elect between several true and sufficient answers. The pos- 
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sibility of this situation is clearly pointed out by Stephen. and 
the disadvantage at which the plaintiff sometimes is in this 
respect is commented on by that writer as a somewhat remark- 
able feature of the law. Stephen, Pl. 275, 276. 

‘A plea like the pleas in question, and like the one given in 
Chitty as above noted, was used in Parker v. Parker, 17 Pick. 236, 
and was held good, as it doubtless was. There the pleader kept 
within his rights irrespective of the Statute of Anne; he did not 
plead the general issue nor any further plea, he did not claim to 
file the plea by leave of court, nor in accordance with the statute. 
Enough is said at the very close of the opinion in that case to 
- indicate that the pleader would have found himself involved in 
trouble if he had filed the plea as a second or further plea in- 
voking the Statute of Anne and leave of court. 

The Statute of 4 Anne, c. 16, introduced what was in great 
measure a new system of pleading, and the pleader was not at 
liberty to combine the new and the old. He had to choose 
between this and that. The statute was enacted, to quote the 
first clause thereof, ‘‘for the amendment of the law in several 
particulars, and for the easier, speedier and better advancement 
of justice.’’ The various provisions of its twenty-seven sections 
were beneficent. They were instrumental in rooting up many 
thrifty abuses which no panegyrist of things as they were has 
- sought to defend. It was one of the instruments by which 
through a slow, languid and halting process it has become 
measurably possible for every person ‘‘to find a certain remedy 
by having recourse to the law for all injuries or wrongs which 
he may receive in person, property or character.’’ It contributed 
to bring the vindication of legal rights within the horizon of all. 
That it should be wrested from its purpose, and made to double 
the difficulties of suitors in getting their causes to trial was never 
tolerated. 

The defendants’ eighth and ninth pleas stand as they would 
if they had been filed after the defendant had pleaded the general 
issue with notice setting up the matters of defence contained in 
them. These pleas and everything done under them go for 
nothing. 

The Court, in the exercise of a power which is inherent and 
in the discharge of a duty which is plain, strikes from the record 
the defendants’ eighth and ninth pleas and whatever relates 
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thereto. This action is not to be construed as preventing the 
defendants from perfecting their pleadings below conformably to 
the method of pleading upon which they set out. 


The judgment overruling the defendants’ demurrer to the 
plaintiff’s five additional counts, is affirmed. The judgment sus- 
taining the plainttf’s demurrers to the second and third pleas 
and adjudging those pleas insufficient, is affirmed. The cause is 
remanded. Let neither party take costs in this Court. 


Louis Morris v. ANDREW TRUDO. 


October Term, 1909. 
Present: ROowELL, C. J.. MUNSON, WATSON, HASELTON, and Powers, JJ. 


Opinion filed November 12, 1909. 


a) 


Master and Servant—Existence of Relation—Injuries to Third 
Persons—Temporary and General Master—Directed Verdict 
—Negligence—Question for Jury. 


One to whom the servant of another has been lent or hired has the 
responsibilities of a master in so far, and only so far, as he may 
exercise the authority of a master. 

In doing an act one cannot be the servant of both a genera] master 
and a temporary master, but he may in the same engagement 
be the servant of his general master in the doing of certain acts 
and the servant of a temporary master in the doing of other acts. 

Where the owner of a team lets it and a driver temporarily to an- 
other, who, under the contract, has no control over the manage- 
ment of the team, the relation of master and servant continues 
to exist between the owner and the driver as regards the latter’s 
negligence in driving. 

In reviewing the granting of defendant’s motion for a directed verdict, 
the evidence must be viewed in the light most favorable to plain- 
tiff. 
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In an action for injuries from the alleged negligent starting of a team 
by its driver, the questions of his negligence and of plaintiff’s 
contributory negligence held, under the evidence, for the jury. 


Cask for negligence. Plea, the general issue. Trial by jury 
at the December Term, 1909, Addison County, Stanton, J., pre- 
siding. Verdict and judgment for the defendant. The plaintiff 
excepted. The opinion states the case. 


Brown & Hopkins for the plaintiff. 


The driver was defendant’s servant, in his employ, subject 
to his orders, and not under the control of the city foreman as 
regards the management of the team; hence, defendant is liable 
for injuries resulting from that servant’s negligent driving. 
Murray v. Dwight, 161 N. Y. 301, 55 N. E. 901; The Slingsby, 
120 Fed. 748, 57 C. C. A. 52; Huff v. Ford, 126 Mass. 24; Bren- 
nan V. Berlin Iron Bridge Co., 74 Conn. 382; 44 N. Y. Sup. 234; 
4 Thomp. Neg. §§3725, 5004, 5006; 26 Cyc. 1284, 1285; Alton 
Lime & Cement Co. v. Calvey, 47 Ill. App. 348; Morgan v. Smith, 
159 Mass. 570; Burrill v. Eddy, 160 Mass. 198; Breslin v. Sparks, 
97 N. Y. App. Div. 69; Delaware etc. R. Co. v. Hardy, 59 N. J. L. 
30, 34 Atl. 986; The Lisnacrieve, 87 Fed. 570. 


F, W. Tuttle for the defendant. 


Defendant had no such control of the driver as made him 
defendant’s servant in respect of the management of the team. 
Judge Cooley says, ‘‘ Where the servant of one person is loaned or 
hired to another, he becomes for the time being a fellow servant 
of the other employees of the latter.’’ 2 Cooley on Torts, 1087; 
Samuelian v. Am. Tool Co., 168 Mass. 12; Delaware etc. Co. v. 
Hardy, 59 N. J. L. 35; Wischam v. Rickards, 136 Pa. St. 109. 

It is well settled that one who is a general servant may be 
lent or hired by his master to another for some special service, 
so as to become as to that service the servant of the third party; 
the test is, whether in the particular service he is engaged to 
perform, he continues liable to the direction and control of his 
master, or becomes subject to that of the party to whom he is 
lent or hired. Couglan v. Cambridge, 166 Mass. 268; Hasty v. 
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Sears, 157 Mass. 123; Ward v. New England Fibre Co., 154 Mass. 
419; Samuelian v. Am. Mach. & Tool Co., 168 Mass. 12; Haskel v. 
Boston Dist. Mess. Co., 190 Mass. 189; Byrne, Admr. v. K. C. etc. 
Co., 61 Fed. 605; Donovan v. Laing, 1 Q. B. 629; Rourke v. 
White Moss Colliery Co., L. R. 2 C. P. Div. 205; Powell v. Vir- 
ginia Const. Co., 88 Tenn. 692; Miller v. Minn. é N. W. RB. Co., 
76 Iowa 655. 


HAsELTON, J. This was an action on the case to recover 
damages for injuries which the plaintiff received July 3, 1907. 
The injuries to the plaintiff resulted from his falling from the de- 
fendant’s wagon, which at the time was driven by Charles Trudo, 
a brother of Andrew Trudo, the defendant, and the action is 
based on the claim that the fall resulted from the negligent driv- 
ing of Charles as the servant of the defendant his brother. 

At the time of the accident the City of Vergennes was carry- 
ing on work on its streets and sidewalks. This work was under 
the supervision of one Henry Lavalley who was then acting as 
superintendent of streets. It was the duty of Lavalley to hire 
men and teams for the prosecution of the work and, as his posi- 
tion implied, to superintend and direct the same. In the dis- 
charge of his duties he hired the plaintiff as a laborer to do what- 
ever might be required of him, and he also hired of the defendant 
a double team with a driver. The driver, furnished in accord- 
ance with the hiring, was Charles Trudo, above referred to as the 
brother of the defendant. By the terms of the hiring, Charles, 
the driver, was to do with the team whatever work he was set to 
do by Lavalley, whether moving stones or using a scraper or 
drawing gravel. In the drawing of gravel it was for Lavalley to 
direct where the gravel should be taken from, where it should 
be unloaded and how it should be placed. At the time of the 
accident, the plaintiff, by direction of Lavalley, was assisting 
Charles in shoveling out a load of gravel, and the unloading was 
practically done when the horses either started up, or were 
started up by Charles, and the plaintiff who was at the rear end 
of the wagon box, with one foot on a wheel, fell, or was thrown, to 
the ground. 

At the close of the plaintiff’s evidence the defendant moved 
that a verdict be directed in his favor on three grounds which 
were in substance these: First. That the evidence did not tend 
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to show that the plaintiff’s injuries resulted from negligence on 
the part of the driver. Second. That, in the circumstances dis- 
closed by the plaintiff’s evidence, if the driver did negligently 
start up the horses he was not, in the management of the team, 
the servant of the defendant; that the defendant was not in such 
control of the team, or driver, as to render him liable in conse- 
quence of the latter’s negligence. Third. That there was no 
evidence tending to show freedom from contributory negligence 
on the part of the plaintiff. The motion was sustained. A ver- 
dict was directed for the defendant and the plaintiff excepted. 

We first consider whether on the evidence the relation of 
master and servant in respect to the thing complained of existed 
between the defendant and the driver. The precise question is 
whether or not, though the team and driver had been temporarily 
hired out by the defendant, the driver, in the specific detail of 
managing or handling the team, remained the servant of the de- 
fendant of whom the team was hired. 

One to whom the servant of another is temporarily lent, or 
hired, has for the time being the responsibilities of a master in so 
far, and only in so far, as he may exercise the authority of a 
master. Bailey v. Troy & Boston R. Co., 57 Vt. 252, 261; Pawlet 
v. Rutland & Washington R. Co., 28 Vt. 297, 300. 

The contract by which the defendant hired his team with its 
driver to the City of Vergennes, or its superintendent of streets, 
was an oral one, and the case as presented stands solely on the 
testimony introduced on the part of the plaintiff, and that tes- 
timony tends to show that in respect to the driving of the team the 
defendant committed nothing to the city or to its superintendent. 
On the testimony as to the contract, if the driver’s carelessness 
resulted in injury to the plaintiff the doctrine of respondeat 
superior fastens liability upon the defendant, since the negligent 
wrong-doing inhered in a thing in respect to which the relation 
of master and servant between him and the driver had never been 
suspended. 

In doing an act one cannot be the servant of both a general 
master and a temporary master. But he may at the same time be 
the servant of his general master in the doing of certain acts, and 
the servant of a temporary master in doing certain other acts. 

If the contract had been such that Lavalley might have put 
a driver of his own choosing in charge of the team and have put 


48 MORRIS v. TRUDO. [83 


the driver furnished at some other work the defendant would 
be held to have relinquished the rights of a master and to have 
been freed from responsibilities as such in all respects. Such a 
contract, however, the evidence does not tend to show. Cases in 
point here are the following: Huff v. Ford, 126 Mass. 24, 30 Am. 
Rep. 645; Reagan v. Casey, 160 Mass. 374, 36 N. E. 58; Joslyn v. 
Grand Rapids Ice Co., 50 Mich. 516, 45 Am. Rep. 54. 

It should be observed that in the American Reports the head- 
note of the case last cited is absolutely wrong. The mistake was 
doubtless due to the fact that the case was reversed on a ground 
omitted from the report. The mistake is unfortunately carried 
forward in Rapalje’s Digest of the American Decisions and the 
American Reports. 

Jones Vv. Corporation of Inverpool, 14 Q. B. Div. 890, is in 
point, and contains a satisfactory review of earlier decisions in 
England. 

In Delory v. Blodgett, 185 Mass. 126, 69 N. E. 1078, it is well 
said with reference to the hiring of a team and driver that ‘‘the 
circumstances are often such that, while the driver is the servant 
of the person to whom the team is furnished in reference to the 
question what he shall do or where he shall go, there is an impli- 
cation that, as to the particulars of the management of the horses 
he is the servant of his general employer.’’ 

Under the arrangement which evidence here tended to show, 
if Charles Trudo negligently started up the team in the manner 
complained of, he was, in doing so, the agent of the defendant, 
Andrew Trudo, the owner of the team. 

In considering the question of negligence on the part of the 
defendant and that of freedom from contributory negligence on 
the part of the plaintiff,—the further questions raised by the 
motion for a verdict,—the evidence is to be viewed in the light 
most favorable to the plaintiff. The plaintiff in one place testi- 
fied that he was thrown out of the wagon by the jumping of the 
horses, that the driver dropped his shovel and spoke to the horses, 
whereupon the horses jumped. The plaintiff in this connection 
testified that he could not further remember. The evidence 
tended to show that the plaintiff at this time was at the hind end 
of the wagon with one foot on a wheel and the other on the end 
board or elsewhere, so as to give him a clear chance to scrape out 
the gravel. From a review of the whole evidence, and consider- 
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ing the character of the business that was doing, we think reason- 
able men might fairly differ as to whether or not the driver was 
guilty of negligence and as to whether or not the plaintiff was 
free from contributory negligence, and that so these questions 
were for the jury. How a jury should decide these questions 
it is not for us to intimate, and, lest we should seem to do so we 
refrain from further reference to the evidence. 

The direction of a verdict for the defendant was erroneous. 


Judgment reversed and cause remanded. 


FRANK R: JOSLYN v. Moose RIVER LUMBER COMPANY. 


May Term, 1909. 
Present: MUNSON, WATSON, HASELTON, and PowEkrs, JJ. 


Opinion filed November 12, 1909. 


Chattel Mortgages—Description of Property—Sufficiency—Aider 
by Presumption of Ownership—Necessity of Location— 
Erroneous Location. | 


In aid of the description in a chattel mortgage, it should be taken 
that the mortgagor is the owner of the property he assumes to 
mortgage. 

A most important element in the description of mortgaged chattels 
is a statement of their location; and where a chattel mortgage 
failed to locate the property otherwise than by giving the resi- 
dence of the mortgagor at a place where he formerly resided, 
it suggested an erroneous location, and was void for want of a 
proper description as against a subsequent mortgazee. 


TRoveR for the conversion of a horse. Plea, the general 
issue. Trial by jury at the October Term, 1907, Essex County, 
Miles, J., presiding. Verdict and judgment for the defendant. 
The plaintiff excepted. The opinion states the case. 

4 
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Howe & Hovey for the plaintiff. 


The property is not sufficiently described in the Garland 
mortgage. Parker v. Chase, 62 Vt. 206; Kenison v. Stevens, 66 
Vt. 351; Huse v. Estabrooks, 67 Vt. 224; Shum v. Claghorn, 69 
Vt. 45; Desany v. Thorp, 71 Vt. 31; Stearns v. Silsby, 74 Vt. 68. 

By purchasing the horse, claiming absolute ownership 
thereof, refusing to deliver, and using the same in disregard of 
the plaintiff’s rights thereto, the defendant is guilty of conver- 
sion. Riford v. Montgomery, 7 Vt. 411; Tinker v. Morrill, 39 
Vt. 477; Crampton v. Marble Company, 60 Vt. 291; Thorp v. 
Robbins, 68 Vt. 538; Straw v. Straw, 70 Vt. 240; Cooper v. New- - 
man, 45 N. H. 339. : 


Elisha May and Guy W. Hill for the defendant. 


The description in the Garland mortgage is sufficient. ‘‘The 
number of the articles may be sufficient, if the mortgagor owns 
no more than the number given.’’ Parker v. Chase, 62 Vt. 207; 
Huse v. Estabrooks, 67 Vt. 219; 1 Cobbey’s Chattel Mortgages, 
§166; Shum v. Claghorn, 69 Vt. 45. 


HaAsEuTon, J. This was an action of trover for a horse. 
The general issue was pleaded. Trial by jury was had and ver- 
dict and judgment were for the defendant. 

February 17, 1905, one Sullivan then a resident of Concord 
in Essex County, in this State, but recently of Woodstock, New 
Hampshire, executed and delivered to one Garland a chattel 
mortgage of certain property. Garland was a resident of New 
Hampshire. Among other things, the mortgage described eight 
horses as follows: ‘‘One black horse, seven years old, one black 
horse, eight years old, one bay horse, six years old, one bay horse, 
six years old, one bay horse, nine years old, one gray horse, seven 
years old, one gray horse, nine years old, one bay mare, six years 
old.’’ Within thirty days from the execution of this mortgage it 
was recorded in the office of the town clerk of the town of 
Concord. 

March 22, 1905, twelve days after the Garland mortgage was 
recorded in Concord, Sullivan made, executed and delivered to 
the plaintiff, Joslyn, a resident of said Concord, a mortgage of 
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personal property including ‘‘one bay horse, between eight and 
nine years old, with black points and one white foot.’’ The 
horse above described was the one for the claimed conversion of 
which this action was brought. The plaintiff’s mortgage con- 
tained no reference to a prior mortgage. In the fall of 1905, 
Sullivan, the mortgagor, went to work for the defendant, the 
Moose River Lumber Company, with eight horses in the employ- 
ment of hauling logs and so worked for twenty-one days, at the 
end of which time Garland, the first mortgagee, with the consent 
of Sullivan, the mortgagor, sold and delivered the eight horses at 
private sale to the defendant company, claiming that they were 
the eight horses named in his mortgage. One of them was the 
bay horse, covered by the plaintiff’s second mortgage. At the 
time of the sale, the condition of both the mortgages referred to 
had been broken for more than thirty days. Until after this 
sale the plaintiff had no actual knowledge of Garland’s mortgage, 
and neither Garland nor the defendant had actual knowledge of 
the plaintiff’s mortgage. As soon as the plaintiff learned that 
the defendant company had purchased the horse covered by his 
mortgage he fully informed the defendant about his mortgage 
and demanded of the defendant the horse in question. The de- 
fendant refused to deliver the horse and claimed to own it in con- 
sequence of its purchase of Garland, and continued to keep and 
use the horse as its own; whereupon the plaintiff brought this 
action of trover against the defendant. On trial the plaintiff 
claimed that the Garland mortgage was invalid, and requested 
the court to charge that it was invalid, as to mnocent third per- 
sons and particularly that it was invalid as to the plaintiff in 
respect to the bay horse covered by his mortgage. The court 
held that the Garland mortgage was good against the plaintiff 
unless it had been extinguished by the giving of a certain note 
for the amount of the indebtedness of Sullivan to Garland. To 
the treatment of this latter question no exceptions were taken. 

In the Garland mortgage Sullivan set himself up as of Wood- 
stock, Grafton County, New Hampshire, although as has been 
said he was residing in Concord, Vermont, when he gave it. The 
description in that mortgage included besides the horses herein- 
before referred to, ‘‘five sets of heavy work harnesses, one open 
Concord wagon, one single driving harness, all robes, stable 
blankets, halters, neckyokes, whiffletrees, spread chains, chains, 


52 JOSLYN v. MOOSE RIVER LUMBER COMPANY. [83 


axes, cant-dogs, all camping tools and logging outfit, three sets 
wagon sleds, two yarding sleds, two sleighs, one stone wagon, one 
two year old heifer, one two-horse lumber wagon, all subject to. 
previous mortgages as follows: October 26, ’04, vol. A, page 286; 
October 28, ’04, vol. A, p. 287; September 21, ’04, vol. A, 283.”’ 

It appeared on trial that the previous mortgages referred to 
were given to the same Garland and were on record in the town 
clerk’s office in Woodstock, New Hampshire. These mortgages 
were produced on trial but they do not appear to aid the de- . 
scription in which they are referred to. The mortgage from 
Sullivan to Garland, which is now in question though made after 
the mortgagor had come to reside in Concord, Vermont, was ex- 
ecuted and sworn to at Woodstock, New Hampshire, where the 
mortgagor set himself up as residing. Three days thereafter it 
was recorded, strange to say, in the office of the town clerk at 
Woodstock, Vermont. Eight days after its execution it was 
recorded at Woodstock, New Hampshire, and twenty-one days 
after its execution it was recorded in Concord, Vermont, as before 
stated. 

The description in the later mortgage to the plaintiff, Joslyn, 
was of the horse in question, and of other property, a part of 
which was described as being on the place in Concord where 
Sullivan was then living, a part in a certain barn in East St. 
Johnsbury, Vermont, and a part in a certain other barn in North 
Woodstock, New Hampshire. The validity of this mortgage. as 
to the horse to which this suit relates was, on trial, conceded. 

Nothing is said in the Garland mortgage about the owner- 
ship or location of the horses referred to. However, it is held 
in this State that in aid of the description in a chattel mortgage 
it should be taken that the mortgagor is the owner of the property 
he assumes to mortgage. Shum v. Claghorn, 69 Vt. 45. In the 
mortgage in question nothing is said about the location of the 
property. One of the most important elements in the description 
of mortgaged chattels is a statement of their location. Huse v. 
Estabrooks, 67 Vt. 223. - Other details, without this element of 
description, often amount to little or nothing, and with this 
element other slight details usually make the property meant to 
be designated easy of ascertainment. A statement of the loca- 
tion of the property is the one thing which the draftsman of a 
chattel mortgage should never omit. It has sometimes been held 
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that the place of the execution of the mortgage and the residences 
of the parties as set up in the mortgage may be taken to convey 
a suggestion as to its location and so to aid the description. 
Baldwin v. Boyce, 152 Ind. 46, 51 N. E. 334; Barrett v. Fisch, 
76 Iowa 552; Brock v. Barr, 70 Iowa, 723. 

Thompson v. Fairbanks, 75 Vt. 361, was a chattel mortgage 
case in which the claim was made that the mortgage under con- 
sideration was void for want of a sufficient description. As there 
the mortgagor had seasonably taken actual possession, the Court 
did not find occasion for much discussion of this claim, but, in 
reference to it, it is suggested that some inference as to the loca- 
tion of the mortgaged property might be drawn from the fact 
that both parties were set up in the mortgage as of St. Johnsbury. 

In Shum v. Claghorn, 69 Vt. 45, it is held that the location 
of live stock is generally so easily ascertainable from the fact 
of ownership that a statement of the farm, or even of the town, 
where an animal is kept ought not to be required in addition to 
a statement of sex, age and color in order to make a description 
prima facie sufficient. But as appears from the whole opinion 
every inference that could be drawn from the whole instrument 
was calculated to aid the description. Certainly there was noth- 
ing there to detract from the full force of the description in 
respect to sex, age and color. But here the residence of the plain- 
tiff was incorrectly set up and that circumstance, the reference to 
New Hampshire mortgages, and the place of execution of the 
instrument, took away the prima facie effect of the description 
referred to. The instrument was calculated to puzzle and mis- 
lead, and the reasonable inquiries suggested by it, in view of cir- 
cumstances already detailed, would naturally result in further 
mystification and cannot be considered to afford the requisite 
basis of identification. It is contrary to the policy of our law 
that chattel mortgages should constitute pit-falls embarrassing 
the dealings in personal property of those whose conduct is 
governed by reasonable prudence. As this mortgage stands, an 
erroneous location of the property is suggested, and as has been 
well said: ‘‘giving an erroneous location of the mortgaged prop- 
erty is more apt to mislead inquirers than failure to give any 
location at all, and hence renders the description ineffectual.’’ 
Jones Chat. Mortg. §54d. [Ed. 1908]. The statement just quoted 
immediately follows a review of Shum v. Claghorn, 69 Vt. 45. 
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and a recognition of the doctrine of that case, and the limitation 
pointed out is one which the case itself obviously suggests. 

The Garland mortgage was insufficient as to the horse in 
question and the defendant by its purchase acquired no title 
which it could assert against the plaintiff. 


Judgment reversed and cause remanded. 
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Nuisance—Waters and Watercourses—Dams—Encroachment on 
Highway—Bridges—Injunction—De Minimis Non Curat 
Lex—Application of Rule. 


There is considerable hesitation in granting an injunction when it is 
sought to forbid a person the use of his own property in the 
prosecution of a lawful industry in a careful manner, on the ground 
that such use is nevertheless a nuisance. 

The owner of a water power below a highway bridge spanning a river, 
having the right to dam the stream below the bridge only to 
a height that would not set the water back so as to change its 
natural flow beneath the bridge, began in 1900 to build a dam 
beneath the bridge. The work was under water till 1903, when it was 
completed and extended from abutment to.abutment of the bridge. 
The selectmen first learned of the dam when it was finished, and then 
notified the owner that he had no right to build it, which he 
denied. No permission had ever been given to maintain the dam, 
which caused washouts around the abutments of the bridge. The 
removal of the dam would injure the owner about $3,000, the 
washouts that led to the suit to enjoin the continuance of the 
dam caused $225 damage, and the annual damage to the bridge 
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caused by the maintenance of the dam did not exceed $25. Held, 
that the owner built the dam at his peril; that neither the doc- 
trine that the law does not care for trifles, nor the doctrine of 
comparative negligence, would apply; and that the town could en- 
join the maintenance of the dam. 

Under the express provisions of P. S. 4045, 4046, neither can any 
right within the limits of a public highway be acquired by pos- 
session, nor a public easement in a stream be lost or abridged by 
prescription. 


APPEAL IN CHANCERY. Heard on pleadings and master’s 
report at the June Term, 1908, Addison County, Powers, Chan- 
eellor. Decree for the orator. The defendant appealed. The 
Opinion states the case. 


Charles I. Button and William H. Bliss for the orator. 


The doctrine of comparative interest and injury should not 
be invoked in this case. While the dam was being built it was 
under water and its existence unknown to the orator or its select- 
men. As soon as the dam was discovered, the defendant was 
immediately notified by the selectmen of the objections of the 
town and of their intention to protect the interest of the town. 
If defendant afterwards incurred further expense, he did it with 
his eyes open and should not be permitted to defend now by 
showing that the removal of the dam will cause him financial loss. 
Tucker v. Howard, 128 Mass. 261; Brande v. Grace, 154 Mass. 
210; Ives v. Edison, 124 Mich. 402; Walier v. McElroy, 151 Pa. 
St. 549; Davis v. Fuller, 12 Vt. 191; Sullivan v. Jones etc. Co., 
208 Pa. St. 540; Royce v. Carpenter, 80 Vt. 37; Woolen Co. v. 
Newton, 57 Vt. 468; Dutton v. Stoughton, 79 Vt. 361. 

Where a dam creates a public nuisance, the right to maintain © 
it cannot be acquired by prescription; so the right to maintain 
a dam which is injurious to public rights on a navigable or float- 
able stream cannot be acquired by prescription. 8 Am. & Eng. 
Ene. 713. The general rule is that a riparian owner who erects 
a dam is responsible for all the injury caused by it at ordinary 
stages of water or in times of ordinary, usual and expected 
freshets. But if a dam backs water on another’s land at ordinary 
stages of water and at times of expected freshets, the owner will 
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also be liable for such injuries as may be caused by the dam in 
the extraordinary freshets. Cowles v. Kidder, 24 N. H. 364; 
Humphrey v. Irvin, 4 Cent. Rep. 685; 8 Am. & Eng. Enc. 714; 
Johns v. Stevens et al., 3 Vt. 308. A dam owner is liable for the 
injury which results from his dam’s flooding a public highway. 
New Salem v. Eagle Mills Co., 1388 Mass. 8; Cheshire v. Adams 
etc. Co., 119 Mass. 356; State v. Ousatonic Water Co., 51 Conn. 
137; Inhabitants of Middlefield v. Church Mills Kmitting Co., 160 
Mass. 267. | 


Frank L. Fish and James B. Donoway for the defendant. 


The doctrine of comparative negligence is a favored one, and - 
should apply in this case. Kerr on Injunctions, p. 340; Curtis 
v. Winslow, 38 Vt. 690; Cummings et al. v. Barrett et al., 10 
Cush. 186; Quackenbush v. Vanwibber, 29 Am. Dec. 716; Jerome 
v. Ross, 11 Am. Dec. 484; Bigelow v. Hartford Bridge Co., 36 
Am. Dec. 562; Richardson’s Appeal, 98 Am. Dec. 202; 22 
Cye. 783. 

Equity will not afford relief for an alleged nuisance, where, 
as here, the damages can be accurately estimated, and the remedy 
at law is adequate. Ottaquechee Woolen Co. v. Newton, 57 Vt. 
451. Nor will the law afford relief in such cases where the in- 
jury is trivial. Angell on Water Courses, §§117, 118. 

An investment of several thousand dollars was made by the 
defendant under the eye of the town officials in an enterprise 
which depended for its success wholly on the dam. This is evi- 
dence of acquiescence on the part of the town and should be given 
special weight against the town although its right may have been 
violated, the injury to be caused the defendant by the injunction 
being much greater than the injury to the town. Herr v. Central 
Kentucky Lunatic Asylum, 110 Ky. 282; Gray v. Patterson, 45 
Atl. 995; Grey v. Ohio R. Co., 1 Grant 412; Pettibone v. LaCrosse 
etc. R. Co., 14 Wis. 443. 


HASELTON, J. This was an injunction bill with a prayer 
for damages to be determined on an accounting. The case was 
heard in the court of chancery on the report of a special master, 
and comes here on an appeal from a decree in favor of the 
orator. 
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The New Haven River runs. through the town of Bristol. 
Across it is a certain covered bridge, known as the Lower Notch 
Bridge, that is part of a public highway, and it is conceded by 
the defendant that the highway including the bridge was legally 
established in 1850. At the point in question the bridge runs 
practically east and west, and the river runs under it in a south- 
erly direction. Since 1850, and indeed since 1842, this bridge 
has been maintained at all times where it is now except that 
as the master states, ‘‘The west end may have swung a foot or 
two more or less up or down stream.”’ 

In 1900, the defendant commenced to build a dam imme- 
diately under the south side of the bridge. The work was under 
water until 1903, when the defendant completed the building of 
the dam, and when for the first time the selectmen of Bristol 
learned of the structure. The dam was tied to, or built up, 
against each abutment of the bridge. The height of the dam was 
four or five feet above the natural level of the water. When, 
in 1903, for the first time, the selectmen learned of the dam, they 
went to the place and ordered employees of the defendant whom 
they found there to stop work on the dam. The defendant was 
informed of this action, and subsequently the selectmen called 
upon the defendant himself and told him that he had no right to 
build the dam. The defendant claimed that he had such right 
basing his claim upon grounds which will hereinafter be referred 
to. His claimed rights the selectmen denied. The defendant was 
informed that the matter had been placed in the hands of the 
town agent for investigation. The matter ran on until 1905, 
when the town employed the defendant to raise the west end of 
the bridge about two feet and to put in a supporting wing wall. 
At this time the town officers and the defendant had talk 
about the dam but no permission to maintain it was given the de- 
fendant. In August, 1906, during a severe freshet, the wing 
wall at the south end of the west abutment went out, and one side 
of the travelled portion of the highway caved in. In the fol- 
lowing September, the bill in this case was brought. With 
reference to the dam in its relation to the bridge the master re- 
ports: ‘‘As this dam from abutment to abutment under the 
bridge must have caused the water to rise higher upon the abut- 
ments, it would thereby cause the water to run through the stones 
and saturate and percolate to a greater or less extent into and 
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through the dry earth back of the abutment and back of the re- 
taining, wall and necessarily loosen the earth and contribute some- 
thing to the fall of the retaining wall. After the dam was built 
under the bridge the sand and silt accumulated somewhat back 
of the same and filled in and around and against the footings of 
the abutment. The defendant claims and there is some testimony 
tending to show that this dam and the natural sediment that 
would collect at the bottom would brace and support these two 
abutments, but I am inclined to the opinion and find that these 
abutments were not made to hold water in storage, and the rais- 
ing of the body of the stream by this dam would disturb the 
natural flow of the water under the bridge and cause it to set 
back upon and rise up against these abutments in such a manner 
as to cause additional strain upon them over what the strain 
would be in the natural flow of the river. In addition to this I 
find that the fall of the water over the dam upon the unprotected 
bed of the stream below has washed out the natural bed of the 
stream, making a considerable hole at the foot of the dam near 
the west abutment of the bridge and near the foundation of the 
wing wall which went out, and I therefore find that this dam 
adds somewhat to the risk of maintaining the highway bridge at 
this point. If the abutments and wing walls had been put down 
to a solid foundation or had been laid in cement it would have 
made an appreciable difference and would, perhaps, have mini- 
mized the liability of injury from the effect of the dam, but even 
then I am unable to escape the conviction that the use of the 
abutment as a wing to the dam and the change of the natural 
flow of the water and its collection above the bridge and the 
weight of the water upon the abutments would have added some- 
what to the burden resting upon the abutments, but in that case 
the risk would probably have been very small.’’ 

The grounds on which the defendant claimed and claims a 
right to construct a dam at the bridge will now be considered. 
We here quote from the master’s report as follows: ‘‘ About 
thirty rods below the bridge was the head or upper end of an 
island in the stream which extended down stream about thirty 
rods. The main channel of the river was on the west side of the 
island. Opposite the lower end of the island on the western - 
shore of the stream is the site of an old forge property and across 
the main channel at that point from the island to the western 
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shore there was a dam used in connection with the forge sixty- 
four rods down stream from the Lower Notch Bridge. Just 
when this forge was built I think the evidence does not disclose 
but it was operated for a good many years down to about 1862 
or 1863 when it was abandoned and left to decay. The east 
bank of the stream from the bridge or highway to the site of the 
old forge is owned by the defendant’s wife and occupied by the 
defendant and wife as a homestead. The defendant claims the 
right to raise the water under the bridge and flow the west bank 
by virtue of a deed, in his chain of title, from William 8. Aborns 
to Winter H. Holley, executed the 15th day of December, 1847.’’ 
The scope of the deed which the master above refers to ap- 
pears from the second part of the description which is this: 
‘‘Meaning hereby to convey the whole of my interest in the forge, 
coal houses, ore houses, flume and dam standing on said land 
together with all the interest I have in the tools and implements 
belonging to said forge with the privilege of building any dam, 
or headgate, where the upper dam now stands, and may raise all 
the pond above said upper dam which is necessary for the forge 
and may have the privilege of erecting any cross dam above 
the upper pond which may be necessary for the forge below.”’ 

Of the property conveyed by Aborns to Holley in 1847, Mrs. 
Cornelia Smith, the widow of one of the two surviving children 
of Holley, gave the defendant a quit-claim deed on December 1, 
1890. Notwithstanding the mention of an upper dam in the 
deed from Aborns to Holley the master is unable to find that 
there was a dam across the river further up stream than the old 
forge dam until one was built by the defendant; though we 
understand one of the master’s findings to be, in substance, that 
there was at some time a short breakwater from the upper end 
of the island to the east bank of the stream, the purpose of which 
was to turn all the water of the stream into the main channel 
west of the island. 

It was conceded before the master that the water impounded 
by the old forge dam never set the water of the stream back as 
far as the bridge. At the time when the widow of one of Holley’s 
children gave her quit-claim deed to the defendant the old forge 
property had been abandoned for some twenty-seven or twenty- 
eight years. Counsel differ as to whether, in any view of the 
facts, the right to dam the stream at or near the old forge dam 
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passed to the defendant. It is claimed on the part of the de- 
fendant that the reference to the forge water privilege in the 
deed from Aborns to Holley measured the extent of a right which 
passed to the grantee and which continued to exist after the forge 
was abandoned, and which passed to the defendant when he took 
his deed from Mrs. Smith. It is claimed by the orator that, in 
respect to a water privilege, whatever right Holley had ceased 
to exist when the forge was abandoned. But the question of who 
is right in this regard is not material in this case. If it is to be 
assumed that the defendant is right, and that Mrs. Smith’s quit- 
claim deed gave the defendant all the right that Holley ever had, 
the most the defendant can claim in the way of a right to dam the 
river in this vicinity is a right to build a dam somewhere down 
stream from the bridge and to maintain such dam at such height 
as would afford a water privilege at the site of the old forge equal 
to that once used or needed in connection with the old forge 
property ; and it sufficiently appears that such a dam would not 
set the water back so as to interfere with the natural flow of the 
water under the bridge and that, therefore, it would be no con- 
cern of the town of Bristol. 

It fully appears that the dam maintained by the defendant 
under the bridge is unlawfully maintained and is an encroach- 
ment upon and an injury to a public highway which the town 
of Bristol is in duty bound to protect and maintain. 

In view of the findings of the master the conclusions thus 
far reached were not much contended against in argument in 
this Court. But it was urged by the defendant that if such 
conclusions should be reached the circumstances of the case 
are such that an application should be made of the doctrine of 
comparative equities. This claim calls for the mention of some 
further facts. 

In 1888, the defendant built a dam across the river about 
twenty-eight rods below the bridge. He claimed to do this under 
an agreement of purchase with Mrs. Smith of what she after- 
wards conveyed to him by her quit-claim deed of 1890 before re- 
ferred to. The top of this dam, however, was a few inches lower 
than the natural level of the water under the bridge. Opposite 
this dam, on the east side of the river and on land belonging to 
his wife, the defendant built an ice house. He entered upon the 
ice business securing his ice from the pond formed by this dam 
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and from other places where accumulations of ice were to be 
found. With these facilities the business was carried on by the 
defendant to some extent but at a disadvantage. In 1898-9, the 
defendant got out timber for the dam under the bridge which he 
commenced to build in 1900, and practically completed in 19038. 
As we have seen, it was then that the selectmen first knew of the 
building of the dam, the work until then having been under 
water. On the land of his wife the defendant built a reservoir 
to which water for the purpose of making ice was brought from 
a bulkhead at the dam. The defendant also built another ice 
house and put in machinery for cutting, storing and hauling ice 
for the market. This business he has since carried on.’ 

The master reports that after the hearing before him was 
begun, sometime in December, 1907, another freshet carried 
out a wing wall of one of the abutments of the bridge. The case 
standing as it did, no evidence was introduced as to the specific 
causes of this washout. In connection with other things the fact 
is recited that in 1897, the west abutment of the bridge was 
carried out by a freshet. In reciting early events, events that 
occurred prior to the laying out of the highway, the master says: 
**It is probable that prior to 1830, the highway ran along the 
westerly shore of this river from near the point of location of 
the present bridge northerly and across the stream somewhat 
farther up, and that about this time in a severe freshet the high- 
way was destroyed and a stringer bridge was built at the site 
of the present bridge.’’ This probable washout and the washouts 
of 1897 and 1907, are referred to at this point simply for the 
bearing they have upon the question of the protection which this 
bridge requires. 

The master finds that the removal of the dam under the 
bridge would injure the defendant about three thousand dollars. 
He further finds that the damage to the town by reason of the 
washout of 1906, which led to the bringing of this bill, is two 
hundred and twenty-five dollars and that, to quote, ‘‘the injury 
to the bridge by reason of the maintenance of the dam would not 
exceed twenty-five dollars a year, and that the damage to the 
defendant if the dam were to be removed would be relatively 
greater and disproportionate to the damage to the town if the 
dam were maintained.’’ 
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That there are cases proper for the application of the doc- 
trine of comparative equities has been recognized by this Court. 
In Curtis v. Winslow, 38 Vt. 690, it was held that one who had 
bought land of another with notice of the grantor’s intention to 
build a barn near by, on adjoining land, could not equitably 
complain because the grantor built and maintained a barn accord- 
ingly. In this case the doctrine of comparative equities is some- 
what considered. 

In Ottaquechee Woolen Co. v. Newton, 57 Vt. 451, the Court 
refused an injunction against defendauts who were proceeding 
under a franchise granted by the State and neither lost nor ad- 
judged forfeited. The Court say that to grant the injunction 
prayed for would be indirectly to decree a forfeiture of a fran- 
chise, and that such a thing a court of chancery will not do. 
Other reasons for withholding the injunction are pointed out, 
and the matter of comparative equities is discussed. What is 
said on that subject is reviewed in Royce v. Carpenter, 80 Vt. 
37, 66 Atl. 888, where, after consideration, the doctrine of com- 
parative equities is held to have no application in that case. 

It is clear from the report that the continuance of the dam 
in question here must occasion a continuous series of injuries to 
the highway bridge, that the doctrine that the law does not care 
for trifles does not apply, that the orator is without adequate 
remedy at law, and that an injunction should issue, unless the 
doctrine of comparative equities invoked by the defendant ought 
to be applied. ' 

Considerable hesitation in respect to the process of injunc- 
tion is shown when it is sought to forbid a person the use of his 
own property, in the prosecution of a lawful industry in a careful 
manner, on the ground that such use is nevertheless a nuisance 
to another. So much noise and smoke and grime necessarily 
attend the prosecution of many important industries that not 
only must the question of what in such circumstances constitutes 
a nuisance be determined with caution, but also with like care 
must be determined the question of what remedy shall be afforded 
for an incidental injury. 

In Earl of Ripon v. Hobart, 1 Cooper’s Sel. Cas. 333, Chan- 
cellor Brougham well speaks of ‘‘the great fitness of pausing 
much before we interrupt men in those modes of enjoying or 
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improving their property which are prima facie harmless or even 
praiseworthy. ’’ 

Richard’s Appeal, 57 Pa. St. 105, 98 Am. Dec. 202, is illus- 
trative. 

But the present case has been stated with sufficient fulness 
to make it apparent that many considerations which might arise 
in cases of the class just referred to have little or no force here. 
Our inquiry runs only to the case of an invasion of one of those 
public rights which is most jealously to be guarded, and we have 
to consider the manner of its invasion. The highway and the 
bridge were at all times notice to the defendant of the public 
easement which has been established in this case. Wright v. City 
of Domphan, 169 Mo. 601, 70 8S. W. 146. When in 1888, the de- 
fendant erected a dam he built it so far down stream that the 
natural flow of the water under the bridge was not obstructed. 
When from 1900 to 1903, he began and carried forward the erec- 
tion of the dam under the bridge he asserted a claim which as he 
was bound to know directly antagonized an obvious claim in 
favor of the public. 

Until 1903, the selectmen of the town knew nothing of the > 
work on the dam which until then was under water. The de- 
fendant advanced the claim, found to be ill-grounded, that the 
dam would strengthen the bridge. The selectmen denied his 
right to maintain the bridge and undertook to give him no license 
or permission to do so, and the defendant acted at his peril until 
the disaster to the bridge in 1906 precipitated the issue before 
us. : 
Attorney General v. Algonquin Club, 153 Mass. 447, 27 N. E. 
2, 11 L. R. A. 500, had to do with projections from a building 
along Commonwealth Avenue in Boston. The defendant 
vigorously claimed that it had a right to maintain the projec- 
tions in question and the construction of a certain deed was in- 
volved. In this contention the defendant failed. With regard 
to a further contention, on the part of the defendant, the court 
say: ‘‘The defendant further contends that the projections are 
not of sufficient importance to warrant a mandatory injunction 
or order for their removal. This argument would be of more 
weight in a case where a defendant had erected a building with 
unauthorized projections, in ignorance that they were deemed 
to be unauthorized, and where he was not aware that his right to 
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do so was disputed. Without considering what should be done 
in such a case, it is enough to say that such is not the case here. 
If the defendant, after deliberately proceeding, in the face of the 
remonstrances of the officers of the commonwealth, to erect pro- 
jections which are now determined to be unwarranted, can yet 
be heard to urge that after all no order for their removal should 
be passed, it would gain something not much short of a right by 
stoutly asserting an invalid claim. The space was reserved for 
reasons affecting not only neighboring owners, but the public at 
large. Compensation to the commonwealth for such an intrusion 
into the reserved space would be an unsuitable remedy. * * * 
We cannot say, under the circumstances as they appear, that the 
injury is trifling or unsubstantial. If one such intrusion into 
the reserved space is allowed to pass, others must be.”’ 

Town of Burlington v. Schwarzman, 52 Conn. 181, 52 Am. 
Rep. 571, was a bill brought by a town to enjoin the maintenance 
of an obstruction in a highway. The defendant’s first contention 
was that as highways are public easements merely which a town 
as such does not own, the town in question had not sufficient 
interest to enable it to maintain the suit. No like contention is 
made here and so we pass over the discussion of this matter by 
the Connecticut Court. Having reached the conclusion that the 
duties and liabilities of a town in respect to a highway are such 
as to make it a proper complainant in equity, the court passed 
to the defendant’s second contention which was that no case for 
an injunction had been shown. In disposing of this contention 
adversely to the defendant the court say that were the way 
merely a private one wrongfully obstructed and threatened the 
eourt would probably not hesitate to enforce the remedy upon the 
ground of preventing a recurrent grievance and a multiplicity of 
suits, and that the fact that the way was a public one vastly 
strengthened the case. 

Reimer’s Appeal, 100 Pa. St. 183, 45 Am. Rep. 373, was a 
proceeding by the attorney general to secure the removal of a hay 
window projecting from the second story of the building line 
of a street. The projection had been made substantially in 
accordance with permission which the city council of Philadel- 
phia acting in excess of its powers had undertaken to give. The 
defendants objected to the relief sought for the reason that the 
removal of the window would subject them to great expense and 
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in no way benefit the public. The court held that no question of 
the amount of damages was to be considered; that the question 
was simply one of the invasion of a public right. They held that 
the doctrine de minimis was not applicable, because a common 
right was invaded, and that taken for a private use which 
belonged to the public. We do not say here that there may not 
be technical invasions of a public right so trivial and inconse- 
quential that the law will disregard them; nor is the Pennsylvania 
court to be understood as so saying. 

Our statutes provide that no right or interest within the 
limits of a highway shall be acquired by possession or occupation, 
and that a public easement in a stream shall not be lost or 
abridged by prescription or by adverse possession. P. 8. 4045, 
4046. Chapter 175 of the Public Statutes is wholly devoted to 
provisions for the protection of highways. Statutes, decisions, 
dicta, maxims and texts, all recognize the dangers and incon- 
veniences that would result from the allowance of even slight en- 
eroachments upon public rights, for what one may do another 
may do, and without vigilant protection such rights by piece- 
meal would be destroyed. The case of the City of Demopolis v. 
Webb, 87 Ala. 659, 6 So. 408, and the same case under the title 
of Webb v. City of Demopolis, 95 Ala. 116, 13 So. 289, 21 L. R. A. 
62, is here referred to because of the views of public policy which 
are therein set forth and of the manner in which they are forti- 
fied by the authorities cited. 

This case is not one for the application of the doctrine of 
comparative equities, and on the master’s report the injunction 
in the present case was properly granted. 

The defendant in his brief asks that if the Court reaches the 
above conclusion such a course be taken that the cause may be 
recommitted to the master for a finding ‘‘as to the cost of con- 
structing such a bridge as will fairly protect the orator and the 
public from the operation of the defendant’s dam.’’ But the 
views already expressed herein do not permit such a course to 
be taken. It would be contrary to public policy to put the de- 
fendant on any such footing as such a course would seem to afford 
him. 

The decree of the court of chancery, which need not be 
recited in full, commanded and enjoined the defendant, within 
forty days of the date thereof, to remove the dam, and also en- 
5 


66 IDE v. BOSTON & MAINE RAILROAD. [83 


joined him from building any dam that would set back the water 
of the river to the damage of the bridge or its supports, and 
further commanded the defendant to pay to the orator as damages 
occasioned by the dam the sum of two hundred and twenty-five 
dollars, with costs of suit. The amount of damages is that re- 
ported by the master as resulting from the washout in 1906. 


‘ 


Decree affirmed and cause remanded. Let a new time for 
removing the obstruction be fixed below. 
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Under P. S. 4510, in an action against a railroad company for loss 
of property from fire set by its locomotives, where plaintiff proves 
that the fire was so communicated he is entitled to recover, unless 
defendant shows that it used due diligence and employed suitable 
expedients to prevent the injury. 

Proof that a blacksmith’s shop standing partly on the railroad right of 
way and partly on the land of the owner had stood there for more 
than thirty years, with no evidence that the railroad company 
had ever objected to the location and maintenance of the shop, 
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was sufficient to show that the shop was rightfully on the right 
of way. 

The granting by a railroad company of a license to construct and main- 
tain a blacksmith’s shop partly on its right of way is not ultra 
vires. 

Where a blacksmith’s shop was rightfully constructed and maintained 
partly on the land of the owner and partly on a railroad right of 
way, the liability of the railroad company for the destruction of the 
shop by fire from its locomotives is not affected by such location, 
unless the company contracted against liability because of it. 

Under P. S. 4510, if a railroad company is at fault, the right of a 
property owner to recover for the loss of his property by fire set by 
locomotives does not depend, in the absence of fraud on his part, 
upon whether he exercised the care of a prudent man; and the im- 
prudent maintenance of his property, if lawful, does not in itself 
constitute contributory negligence. 

The owner of property need not anticipate and guard against the negli- 
gence of a railroad company whereby his property may be destroyed 
by fire from its locomotives, but he may use his property in any 
lawful way, assuming the risk of loss without fault on the part 
of the railroad company. 

Where fire was set to the roof of a shop by sparks from a locomotive, 
and started up again after it was considered extinguished, and then 
the wind changed its direction and carried the fire to other 
‘property which was thereby destroyed, the whole fire was the 
effect of the cause that kindled the fire on the roof of the shop, 
and neither the change in the wind nor the conduct of the owner 
was an intervening cause. 

Where negligence in setting a fire is established, unexpected changes 
in the direction and force of the wind whereby the result of the 
negligence is carried further than it would otherwise have gone 
does not affect the liability for the damage. 

Where a fire has been kindled along the line of a railroad to the 
knowledge of the owner of adjoining property, he must exercise 
the care of a prudent man to save his property from destruction, 
and for any damage to his property by such fire, to which his 
failure to exercise such care contributes, he cannot recover. 

In an action against a railroad company for loss of property from fire 
set by sparks from a locomotive, whether the owner exercised due 
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care to protect his property from loss, held, under the evidence, 
a question for the jury. 

Where a party presented twenty-three requests for instructions, an 
exception to the court’s failure to comply with each request, so 
far as it was not complied with, to the omission to charge on the 
subject-matter of each request so far as there was such omission, 
and to the charge on the subject-matter of each request in so 
far as it varied from the request, was too general to reserve any 
question. 

In an action against a railroad company for loss of property by fire 
communicated by a locomotive to plaintiff’s shop standing partly 
on his own land and partly on the railroad right of way, and 
from the shop spreading to other of plaintiff’s property which it 
destroyed, where an issue was as to whether the shop was right- 
fully on the right of way, an instruction that the jury should con- 
sider the diligence required of defendant in view of the close 
proximity of the tracks to the shop was inadequate, as such dili- 
gence depended largely on whether the shop was rightfully on the 
right of way. 

But an exception to what the court said, based on the suggestion that 
the shop located as it was would not charge defendant “with 
any greater care than if it had been further away,” did not raise 
the question of the inadequacy of the instruction in the respect that 
the diligence required, in view of the location of the shop, de- 
pended largely on whether it was rightfully on the right of way. 

A railroad company using on its locomotives the best known spark 
arresters in practical use performs its full duty as to the kind of 
spark arrester it shall use. . 

The rule that where there is a correct and an incorrect instruction on 
the same point, the charge may be such that the jury will be taken 
to have felt at liberty to follow either, does not apply where the 
charge, considered as a whole, makes clear the correct rule of law. 

In an action against a railroad company for loss of property by fire 
communicated by a locomotive, where the uncontradicted evidence 
showed that no locomotive could draw a train upgrade without 
emitting sparks, and the court charged that, if the spark arresters 
used by defendant were as effective in preventing the escape of 
sparks as any mechanical contrivance in known practical use, they 
would constitute such suitable expedients as were required by the 
statute, a previous instruction that the jury must inquire whether 
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the locomotive that communicated the fire was equipped with as 
good mechanical devices as were in known practical use, and 
were “efficient” in preventing the escape of sparks, was not prej- 
udicial, though the word “efficient” refers to the power of a 
device to produce the specific effect of preventing the escape of 
sparks. _ : 

A fire insurance policy is a contract of indemnity; and, where the 
property insured is destroyed by fire wrongfully set by a third 
person, his liability to the insured is primary, while that of the 
insurer is secondary; and payment to the insured by the insurer 

_works a subrogation to the extent of the payment, regardless of 
whether the policy so provides; and after. such payment suit 
against the wrongdoer for the benefit of the insurer is properly 
brought in the name of the insured alone, as the wrongdoer has 
no interest in the adjustment between the insured and the insurer. 

Though interest, as such, is not an element of damages in tort actions, 
yet the jury may consider the lapse of time from the accrual of 
the cause of action to the rendition of the verdict, and may allow 
in damages on account of that delay a sum not in excess of interest 
at the legal rate. 

In an action against a railroad company for loss of property by fire 
communicated by locomotives, where an issue was whether plain- 
tiff negligently failed to check the fire, an instruction that if 
plaintiff proved that the fire was communicated by a locomotive, 
and if defendant failed to show that it had exercised due dili- 
gence and employed suitable expedients to prevent the fire, plain- 
tiff was entitled to a verdict, was error as making plaintiff’s neg- 
ligence after the fire started immaterial; and this was not cured 
by the subsequent instruction on the question of damages that, if 
plaintiff failed to exercise the care of a prudent man in en- 
deavoring to prevent the spread of the fire, such failure was con- 
tributory negligence, and prevented the recovery of damages for 
loss sustained after such negligence. 

Where a party objected to a question asked by the court during the 
cross-examination of a witness and excepted to the overruling of the 
objection, it was not error to confine the witness to a strict answer 
and leave his further explanation to be elicited by the party ob- 
jecting. 

The rule that, where a designated locomotive is shown to have caused 
the fire complained of, the evidence must be confined to that 
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locomotive, does not apply where it does not appear that any 
particular locomotive caused the fire, and the evidence showed 
that several trains passed shortly before the fire was discovered. 

Where the evidence did not show the particular locomotive that caused 
the fire, and showed that the inspection of locomotives during a 
period of six months before and after the fire was the same as at 
the time of the fire, the court in its discretion properly admitted 
evidence of the emission of sparks by locomotives during that 
period. 

In an action against a railroad company for loss of property by fire 
alleged to have been communicated by a locomotive, a witness, 
who testified as to his opportunities for observing the origin of 
a fire in the same locality shortly before the fire in question, was 
properly allowed further to testify that he saw nothing that could 
have caused the former fire unless it was caused by a locomotive. 

Where a witness’s answer to a proper question deviated into hearsay 
and conjecture, the court adequately dealt with the matter by 
striking out the hearsay and telling the witness that he should not 
answer what he supposed. 

In an action against a railroad company for loss of property by fire 
alleged to have been communicated by a locomotive, an employee 
of defendant was properly allowed to testify as to inspections of 
its locomotives during a period of about six months after the fire, 
as that aided in determining the period to which evidence as to 
sparks emitted by locomotives might be extended. 

The exclusion of evidence offered by defendant in connection with his 
cross-examination of plaintiff’s witness was not error, where later 
defendant in putting in his case introduced the same evidence 
without objection. 

In an action against a railroad company for loss of property by fire 
communicated by a locomotive, where the evidence was conflicting 
on the issue whether plaintiff asked defendant to send its em- 
ployees from a station two and one-half miles distant to aid in 
confining the fire, evidence of the number of men employed by 
defendant at that station was admissible. 

In determining whether the duty of a railroad company required it to 
send its employees to aid in confining a fire set by its locomotive, 
the reasonable requirements of its other duties should be con- 
sidered, such as the operation of the telephone and telegraph 
office and switches, and also the extent of its control of the men 
in its employ. 


VT.]J IDE v. BOSTON & MAINE RAILROAD. 71 


In an action against a railroad company for loss of property by fire 
communicated by a locomotive, where spark arresters were re 
ceived in evidence, it was within the discretion of the trial court 
to allow experiments before the jury with such spark arresters 
by the use of cinders, not resembling those emitted by locomotives, 
though the spark arresters when adjusted to the locomotive are 
set at an angle, so that the size and shape of the apertures were 
factors merely in the relative efficiency of the devices in question. 

In an action against a railroad company for loss of property by fire 
communicated by a locomotive, where the court allowed plaintiff 
to use cinders and a spark arrester for experiment before the 
jury, and thereafter cinders offered by defendant were received as 
samples of cinders emitted by its locomotives, cinders offered by 
plaintiff were properly received, on evidence that they resembled 
cinders emitted by locomotives. 

In an action against a railroad company for the loss of a mill by fire 
communicated by a locomotive, where plaintiff’s president and 
general manager testified that the railroad facilities and water 
power combined made the location of the mill ideal, and on cross- 
examination stated that the mill had been rebuilt at another place 
because the new location was more convenient to plaintiff’s main 
‘business, and had superior railroad facilities, it was not error to 
allow him further to state, on redirect examination, as bearing on 
the reasons why the mill was not rebuilt on the old location, that 
he did not think that the mill could be rebuilt on the old location 
for a cash value that could be obtained for it on a sale, 

Testimony as to the availability of the water power was admissible, 
as affecting the value of the mill. 

Evidence that, shortly before the fire, extensive repairs had been made 
on the mill to change it from a custom mill and fiour mill into a 
corn grinding mill for merchant work and carload business in 
addition to custom work, followed by proof of the value of the re- 
modeled mill, was admissible. 

It was error to allow a witness to appraise a mill by giving the value 
of each part thereof, but his estimate should have been limited to 
a lump sum for the whole. 

A miller of many years’ experience, who had helped to install machinery, 
and knew of the sales of different mills, and who testified fully 
as to the condition of the mill in question and the nature and ex- 
tent of the repairs recently made thereon, was competent to esti- 
mate the value thereof. 
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Where the cross-examination shows that a witness’s answer to a 
hypothetical question in chief was not wholly based on the stated 
hypothesis, it was error to refuse to strike out such answer. 

Since exceptions lie only to rulings on questions of law arising on 
the trial of a cause, the question of the power of the presiding 
judge to make an order, after the close of the term, relating to 
furnishing and filing a copy of a transcript of the evidence, is not 
reviewable on exception. 


CasE. Plea, the general issue. Trial by jury at the June 
Term, 1908, Caledonia County, Hall, J., presiding. Verdict and 
judgment for the plaintiff. The defendant excepted. 

Subject to defendant’s exception, plaintiff was permitted to 
show by one E. P. Aldrich that a week or two before the fire 
in question he saw a freight train go by plaintiff’s mill, and 
that the locomotive emitted sparks; that from fifteen minutes 
to one-half hour.after the train passed fire was discovered 
within eight or ten feet of the railroad track, and that his wife 
extinguished it with a teakettle of water; and that he knew of 
no way in which that fire could have caught except from a loco- 
motive. The opinion states the case. 


Young & Young for the defendant. 


Plaintiff was guilty of contributory negligence. The fire at 
one time was fully under control, and if plaintiff and its 
employees had thereafter used due care it would have spread no 
further. In an action for injuries from fire there can be no 
recovery for such loss as might have been prevented by the 
plaintiff by reasonable exertions on its part. 13 Am. & Eng. 
Ene. of Law, 543; St. Louis, etc. R. R. Co. v. Hecht, 38 Ark. 
357; Tilley v. St. Louis, etc. R. BR. Co., 49 Ark. 585; Denver, etc. 
RK. Rk. Co. v. Morton, 3 Col. App. 155; Toledo, etc. R. R. Co. v. 
Pender, 53 Ill. 447; Chicago, etc. R. BR. Co. v. Pennel, 94 II. 
448; Tally v. Counter, 97 Mich. 473; Mississippi: Home Ins. Co. 
v. Louisville, etc. R. BR. Co., 70 Miss. 119; Waters v. Brown, 44 
Mo. 302; Dogget v. Richmond, etc. R. Rk. Co., 78 N. Car. 305; 
Mills v. Chicago, etc. R. R. Co., 76 Wis. 422; Austin v. Chicago 
etc. R. R. Co., 93 Wis. 496; 13 Am. & Enc. of Law, 545, 546; 
Toledo, etc. Co. v. Pindar et al., 53 Ill. 447, 5 Am. Rep. 57; 
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Illinois Cent. R. BR. Co. v. McClelland, 42 Ill. 355; Haton v. 
Oregon R. & N. Co., 19 Ore. 391; Illinois Cent. R. Co. v. McKay, 
69 Miss. 139. 

If the fire on the shop was communicated from an engine, 
that was the remote and not the proximate cause of plaintiff’s 
loss. 2 Greenl. Ev. §256; 2 Parsons, Contracts, 456 (1st Ed.) ; 
1 Joyce, Damages, §84; Sweeney v. Merrill, 38 Kan. 216, 5 Am. 
St. Rep. 734; Ryan v. New York Cen. RB. Co., 35 N. Y. 210; Penn- 
sylvama R. R. v. Kerr, 62 Penn. St. 353; Hoag v. Lake Shore, 
etc. R. Co., 85 Penn. 298. 


Dunnett & Slack for the plaintiff. 


The rule that, where a particular locomotive is shown to have 
caused the fire complained of, the evidence should be confined to 
that locomotive, has no application where, as here, defendant de- 
nies that any of its locomotives caused the fire in question. 
Smith v. Central Railway Co., 80 Vt. 209; Grand Trunk v. Rich- 
ardson et al., 91 U. S. 454; Hoskinson v. Central Vermont B. BR. 
Co., 66 Vt. 618; Campbell v. Mo. Pac., 25 L. R. A. 175; Hender- 
son Vv. Philadelphia, etc. Ry, 144 Pa. 461; Field v. N. Y. Cen, 
32 N. Y. 339; Umon Pacific Ry. v. De Busk, 3 L. R. A. 350; Shel- 
don Vv. Hudson Rwer BR. BR. Co., 14 N. Y. 218; Burlington & N. R. 
R. Co. v. Burch, 27 Am. & Eng. R. R. Cases, (N. S.) 21, (Colo.) 60 
Pac. Rep. 6; McGinn v. Platt et al., 19 Am. & Eng. R. R. Cases, 
(N. 8S.) 245, (Mass.) ; Wild v. BR. R. Co., 171 Mass. 245; Ala. & V. 
R. Co. v. Barrett, 20 R. R. Cases 141. 

Whether defendant used due diligence and employed suitable 
expedients to prevent the escape of fire in operating their loco- 
motives was a question of fact to be determined by the jury, un- 
less the facts and circumstances bearing upon that issue were so 
decisive as to leave no room for opposing inferences. Place v. 
Grand Trunk Ry. Co., 80 Vt. 196; Morrisette v. Can. Pac. Ry. 
Co., 74 Vt. 282; Boyden, Admr. v. Fitchburg Rk. R&., 72 Vt. 89; 
Farrington v. Rutland Rk. R. Co., 72 Vt. 24; Cleveland v. Grand 
Trunk R. R. Co., 42 Vt. 450; Laird v. R. R., 62 N. H. 254; Grand 
Trunk R. R. Co. v. Richardson, 91 U.S. 454. 

The court could not say as a matter of law that the plaintiff 
was a trespasser in maintaining its blacksmith shop partly within 
the defendant’s right of way in the circumstances disclosed by 
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the evidence. Boston Excelsior Co. v. Bangor & A. R. Co., 93 
Me. 52; Sherman v. Maine Central, 86 Me. 422; Ingersoll v. 
Stockbridge, etc. Rk. R. Co., 8 Allen 438; Laird v. R. R., 62 N. H. 
254. Under P. S. 4510, defendant is liable if plaintiff shows that 
the fire was communicated by a locomotive, unless defendant 
proves that it exercised the required diligence and used suitable 
expedients. Rowell v. R. R. Co., 57 N. H. 132; Fero v. BR. RB. Co., 
22 N. Y. 215; Matthews v. R. R. Co., 121 Mo. 298; West v. RB. R. 
Co., 77 lowa 654; 1 Thomp. Neg. 171; Cincinnati, etc. KR. BR. Co. 
v. Smock et al., 1383 Ind. 411; Milwaukee, etc. Ry. v. Kellogg, 94 
U.S. 469. 

This Court will not consider a general exception to an entire 
charge which, with few exceptions, is conceded to be correct; nor 
will it consider a general exception to the refusal of the court to 
charge as requested, when, as in this case, the requests are numer- 
ous and some are fully complied with, while others are in part. 
White v. Lumiere, etc., 79 Vt. 223; Kiley v. Rutland R. R. Co., 80 
Vt. 5386; State v. Ryder, 80 Vt. 422; Davenport v. Davenport, 80 
Vt. 400; Drown v. Wilson, 80 Vt. 335. 

It was the duty of the defendant after it had notice that a 
fire existed on its right of way, irrespective of how it originated, 
to use due diligence to prevent its injuring others. Webb v. 
Rome, etc. R. R. Co., 49 N. Y. 421; Missours Pac. BR. Co. v. Plat- 
zel, 388 Am. & Eng. R. R. Cas. 366. 

Defendant was not entitled to have any of the insurance 
paid plaintiff go in mitigation of damages. That is well settled. 
Harding v. Townsend, 43 Vt. 536; Mason v. Sainsbury, 3 Doug. 
61; Clark v. Inhabitants, etc., 2 B. & C. 254; Yates v. Whyte, 33 
E. C. L. 349; Propellor Monticello v. Gilbert Mollison, 17 
How. 152; Cunningham v. Evansville, etc. Co., 102 Ind. 478; 
Regan v. N. Y., etc. Co., 60 Conn. 124; 1 Sedgwick, Damages (7th 
Ed.) 54; 2 May on Ins. 455; Weber v. Morris, etc. Rk. R. Co., 35 
N. J. L. 409; Clark v. Wilson, 103 Mass. 219; Hayward v. Cain, 
105 Mass. 218; Perrott v. Shearer, 17 Mich. 47; Peoria, etc. Ins. 
Co. v. Frost, 37 Tl. 883; Conn., etc. Ins. Co. v. N. Y., etc. R. R. 
Co., 25 Conn. 265; Rockingham, etc. Ins. Co. v. Bosher, 39 Me. 
253; Carpenter v. Eastern Transp. Co., 71 N. Y. 574; Lake Erie, 
etc. Co. v. Falk, 61 Ohio St. 312. 

While some authorities hold that in actions of this nature in- 
terest is not recoverable as interest eo nomine, it seems to be well 
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established that the jury may allow and include interest in their 
verdict as damages. Parrot v. Knickerbocker, etc. Ice Co., 46 N. 
Y. 369; Tremont, etc. R. R. Co. v. Marley, 25 Neb. 188; Kendrick 
v. Towle, 60 Mich. 363. 


HAsELTON, J. This was an action brought by the plaintiff, 
a corporation, to recover damages for the destruction by fire of 
a grist-mill and outbuildings and of grain stored therein. Trial 
by jury was had. Verdict and judgment were for the plaintiff. 
The fire in question, which occurred May 12, 1905, was alleged 
to have been communicated by a locomotive engine on the Con- 
necticut & Passumpsic Rivers Railroad, which, on the date named, 
was operated by the defendant as lessee. The statute which 
governs is now P. 8. 4510, which reads as follows: ‘‘A person or 
corporation owning or operating a railroad shall be responsible 
in damages for a building or other property injured by fire com- 
municated by a locomotive engine on such road, unless due 
caution and diligence are used and suitable expedients employed 
to prevent such injury. Said person or corporation shall have 
an insurable interest in the property along its route, and may 
procure insurance thereon.”’ 

Under the statute the burden was on the plaintiff to show 
by a fair balance of proof that the fire was ‘‘communicated’’ by 
one of the defendant’s engines, and if that fact was established, 
the plaintiff was entitled to recover unless the defendant showed 
affirmatively by the same measure of proof that it used ‘‘due 
caution and diligence’’ and employed ‘‘suitable expedients’’ to 
prevent the injury. Cleaveland v. Grand Trunk Ry. Co., 42 Vt. 
449; Farrington v. Rutland R. Co., 72 Vt. 24, 47 Atl. 171. 

The first exception presented by the bill of exceptions, as 
drawn, was taken to the action of the court in overruling a mo- 
tion for a directed verdict made by the defendant at the close of 
the evidence. This motion was based on eight grounds. The fire 
was first seen on the roof of an old blacksmith shop owned by 
the plaintiff standing on the easterly side of the railroad track 
and, to about one-third of its extent, on the right of way of the 
railroad. 

Under the motion for a verdict the claim, or claims, de- 
pendent upon the location of the blacksmith shop will first be 
considered. The third ground of the motion was as follows: 
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‘‘Because the plaintiff maintained the blacksmith shop partly 
upon the defendant’s right of way, or road bed, as a trespasser, 
and the fire started on the part of said shop which was upon the 
said right of way without right.’’ The fourth ground of the mo- 
tion was this: ‘‘ Because the plaintiff was negligent in maintain- 
ing the blacksmith shop upon the defendant’s right of way with- 
out right, in the condition in which the shop then was, and such 
negligence contributed to the destruction sued for.’’ 

It appeared that the blacksmith shop stood to about one- 
third of its extent on the easterly side of the defendant’s right of 
way, and, as to the rest, on land of the plaintiff; that it had not 
been in use as a blacksmith shop for about fifteen years; that dur- 
ing that time it had not been repaired, and that it was covered 
with old and short shingles. From the printed case we quote as 
follows: ‘‘There was no evidence in the case tending to show 
any contract or lease from either the Connecticut & Passumpsic 
Rivers Railroad Company or the defendant authorizing this 
building to be located where and as it was located unless the fact 
of its actual existence and location as herein stated is such evi- 
dence; but the evidence tended to show that it had stood upon 
the same location for more than thirty years.’’ There was no 
evidence that the defendant, or its lessor, ever objected to the 
location and maintenance of the shop. This evidence tended to 
show that the blacksmith shop was maintained where it was by 
permission, or under an implied license, and that so it was right- 
fully there, since the granting of such license is not ultra vires. 
Grand Trunk R. Co. v. Richardson, 91 U. S. 454, 238 L. Ed. 
356; Kansas City, etc. v. Chamberlain, 61 Kan. 859, 60 Pace. 15; 
Sherman v. Maine Central, etc. R. Co., 86 Me. 422, 30 Atl. 69; 
Ingersoll v. Stockbridge, etc. R. Co., 8 Allen 438; Laird v. Ratl- 
road Co., 62 N. H. 254, 13 Am. St. Rep. 564; Kansas, etc. R. Co. 
v. Blaker, 68 Kan. 244, 64 L. R. A. 81, 1 Ann. Cas. 883, 75 Pace. 
71; Osgood v. Central Vermont Ry. Co., T7 Vt. 334, 60 Atl. 137, 
70 L. R. A. 930. 

If, as the jury were warranted in finding, the blacksmith 
shop was rightfully where it was,’the liability of the company 
was not affected by its location, since the company did not con- 
tract against liability because of it, though 1t might have done so. 
Osgood v. Central Vermont Ry. Co., 77 Vt. 334, 60 Atl. 137, 70 
L. R. A. 930; Hartford Ins. Co. v. Chicago, etc. Ry. Co., 175 U. 
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S. 91, 44 L. Ed. 84, 20 Sup. Ct. 33; Greenwich Ins. Co. v. Louis- 
ville, etc. R. Co., 112 Ky. 598, 66 S. W. 411, 67 S. W. 16, 23 Ky. 
Law Rep. 477, 56 L. R. A. 477, 99 Am. St. Rep. 313. : 

The fourth ground of the motion for a verdict asserts the 
claim that the plaintiff was negligent in maintaining the black- 
smith shop in the condition in which it was, and that such neg- 
ligence was contributory and prevents recovery. There was evi- 
dence tending to show that fire was communicated to the shop 
from one of the defendant’s locomotives, and the state of the evi- 
dence was such that it was for the jury to say whether or not the 
defendant had sustained the burden of showing the use of due 
caution and diligence and the employment of suitable expedients ; 
and under our statute the question of whether the plaintiff was 
guilty of contributory negligence in maintaining the shop in the 
condition in which it was does not arise. We do not say whether 
or not a property owner may be guilty of such proximate con- 
tributory negligence in respect to the very communication of the 
initial fire as to prevent his recovery. Very clearly he cannot 
recover if he can be taken to have exposed his property for the 
purpose of having it burned. Exposure of property for the pur- 
pose of having it burned and getting compensation for it from a 
railroad is something different from negligence. It is an attempt 
at fraud which no court will allow to succeed. 

In respect to liability for property destroyed by fire com- 
municated by railroad engines, the bearing of negligence, both 
on the part of a railroad company and on the part of the owner 
of property adjoining its right of way, depends largely though 
not wholly upon statutory provisions. In some states the sit- 
uation of the property owner is better and in others worse than 
in this state. Our statute fairly interpreted in the light of com- 
mon law principles lays down a reasonable rule of liability in- 
termediate between the extreme doctrines. A railroad company 
is not liable if it is not in fault. If it is in fault the right of one 
whose property is burned to recover does not depend upon 
whether in respect to guarding his property from fire he has ex- 
ercised the care and prudence of a prudent man. One man rakes 
his meadows clean, and another, not careful in raking after, 
leaves wisps of hay which become dry and combustible. One 
keeps his roofs newly and tightly shingled, and another lets his 
roofs get into the condition in which the roof of this old black- 
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smith shop was. One locates his buildings close to the right of 
way of the railroad company, and another more prudent avoids 
such location. The lawful maintenance and use of property, 
though injudicious or imprudent, does not in itself constitute, in 
legal sense, proximate contributory negligence. 

The property owner is not bound to anticipate negligence on 
the part of a railroad company and guard against it, and he may 
use and exercise his property in any lawful way, taking upon 
himself the risk of loss without fault on the part of the railroad 
company. This holding does not preclude the idea that a prop- 
erty owner may be guilty of immediate and proximate negligence 
in respect to the very communication of the initial fire, and that 
such negligence may defeat recovery. As to that proposition our 
holding determines nothing. For their bearing upon the ruling 
here made cases are referred to, though they are not all in accord 
on other points. Patton v. St. Louis, etc. R. Co., 87 Mo. 117, 56 
Am. Rep. 446; Salmon v. Railway Co., 38 N. J. Law 5, 20 Am. 
Rep. 356; Philadelphia, etc. Ry. Co. v. Hendrickson, 80 Pa. St. 
182, 21 Am. Rep. 97; Kendrick v. Towle, 60 Mich. 363, 27 N. W. 
567, 1 Am. St. Rep. 526; Railway Co. v. Jones, 86 Ind. 496, 44 
Am. Rep. 334; Lowsville, etc. R. Co. v. Marlbury Lumber Co., 
125 Ala. 239, 28 So. 438, 50 L. R. A. 620; Southern Ry. Co. v. 
Darwin, 47 So. 317, (Ala.) ; Lowisville, etc. R. Co. v. Beelor, 31 
Ky. Law Rep. 750, 103 S. W. 300, 11 L. R. A. (N. 8S.) 9385. 

Thus far in considering the defendant’s motion for a verdict 
we have taken notice only of questions relating to the starting of 
the fire on the blacksmith shop. For the burning of that the 
plaintiff claims no damages and introduced no evidence tending 
to show that it was damaged thereby. It was conceded by the 
plaintiff that if it had not been burned up it would have been 
torn down. With regard to that the court charged: ‘‘I do not 
understand that the plaintiff claims damages for the loss of the 
blacksmith shop. The evidence would not warrant you in find- 
ing any value so far as the shop was concerned, and the court 
charges you not to consider that, if you arrive at the question of 
damages.’’ No exception was taken to this part of the charge 
and the record shows clearly enough that it was in accord with 
the theory upon which the case was tried. 

In view of what the record shows as to the course of the trial 
the fifth, sixth and seventh grounds of the defendant’s notion for 
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a verdict are for consideration. They are as follows: ‘‘Fifth: 
Because the plaintiff was negligent in the care of the fire after 
it was discovered, and such negligence caused the destruction of 
all the property claimed to be of any value. Sixth: Because 
the plaintiff did not exercise ordinary care to extinguish the fire 
after it was discovered, which lack of care caused the destruction 
of all the property destroyed which is claimed to be of any value. 
Seventh: Because after the fire was discovered and before it had 
done any damage it was fully under control, and plaintiff 
neglected and omitted to use ordinary care to prevent its starting 
up again or to prevent its spreading.”’ 

After this fire was so far overcome that, as some of the evi- 
dence tended to show, it was thought to have been put out, it 
started up again and the wind, which had been blowing towards 
the east, changed its course and blew strongly towards the west 
carrying fire to a shed on the west side of the track, and thence 
to a stock house and factory of the Cushman & Rankin Company, 
and thence to the grist-mill and outbuildings of the plaintiff 
above referred to. The plaintiff’s evidence tended to show that 
the fire on the roof of the blacksmith shop was communicated to 
it from one of the defendant’s locomotives and, all questions of 
negligence on the part of both parties and of intervening causes 
being for the time left out of consideration, the entire conflagra- 
tion stands as an integral effect of the cause which started the 
fire on the roof of the blacksmith shop. Isham v. Dow’s Estate, 
70 Vt. 588, 41 Atl. 585, 45 L. R. A. 87, 67 Am. St. Rep. 691. The 
defendant quotes from Ryan v. New York Central R. Co., 35 N. Y. 
210,-91 Am. Dec. 49, and also cites Pennsylvania R. RK. v. Kerr, 
62 Penn. St. 353, 1 Am. Rep. 481. These cases, however, are 
pretty generally discredited. See with regard to them Milwau- 
kee, etc. Ry. Co. v. Kellogg, 94 U.S. 469, 474, 24 L. Ed. 256, and 
what is said of them in Isham v. Dow’s Estate, 70 Vt. 588, 41 
Atl, 585, 45 L. R. A. 87, 67 Am. St. Rep. 691. As appears from the 
Isham case these cases are not followed here. We do not under- 
stand, considering the argument of the defendant as a whole, that 
the doctrine of these cases is relied on. The defendant’s real 
claim in this regard, as appears from the brief in its behalf, is 
that there were intervening causes in view of which the fire which 
started the blaze on the blacksmith shop cannot be regarded as 
the proximate cause of the loss for which recovery is sought. The 
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claim is that there were two intervening causes, one, the con- 
duct of the plaintiff in its doings and omissions in respect to the 
blacksmith shop after the fire had been practically subdued, and 
the other the change of the wind and the ‘increase in its velocity. 

The sudden change in the force and direction of the wind 
cannot be regarded as an intervening agency. On the question 
of whether or not one’s conduct in setting a fire is or is not 
negligent the condition of the grounds and premises as to dry- 
ness or wetness, the time of starting the fire whether in the even- 
ing or morning, the condition of the air whether still or windy, 
and, if there is a wind, the direction in which it is blowing, may 
sometimes be proper matters for consideration. But when 
negligence in setting out a fire is established, as in the discussion 
of this point we are to assume it to have been here, changes in 
the direction and force of the wind and in other conditions may 
carry the result of the negligence further than it would otherwise 
have gone, and yet liability attach for the consequent injuries 
although entirely unforeseen. The distinction is clearly made in 
Isham v. Dow’s Estate, 70 Vt. 588, 41 Atl. 585, 45 L. R. A. 87, 67 
Am. St. Rep. 691, where on page 591, it is said: ‘‘On the ques- 
tion of what is negligence it is material to consider what a pru- 
dent man might reasonably anticipate; but when negligence is 
once established that consideration is entirely immaterial on the 
question of how far that negligence imposes liability.’’ Gilson v. 
Canal Co., 65 Vt. 213, 26 Atl. 70, 36 Am. St. Rep. 802, is to the 
same effect. So is Stevens v. Dudley, 56 Vt. 158. Among the cases 
cited in Gilson v. Canal Co., 65 Vt. 213, 26 Atl. 70, 36 Am. St. 
Rep. 802, is the case of Smith v. London & Southwestern Ry. 
Co., L. R. 6, C. P. 14. That was a case of fire communicated 
from a locomotive engine. The fire broke out between the rails 
and a hedge, from thence spread to a stubble field beyond, and 
from the stubble field was carried by a high wind over a road 
to the plaintiff’s cottage, which was burnt. The cottage was two 
hundred yards from the place where the fire started. Notwith- 
standing a concurrence of circumstances which, as the court 
recognized, no one could have been expected to foresee, the court 
held that since the fire was negligently set the railway company 
was liable since, after all, the injury proceeded from the original 
fire through the operation of natural.causes. Doubtless such an 
extraordinary phenomenon in nature as in legal acceptation is an 
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Act of God would be an intervening cause. Stevens v. Dudley, 
o6 Vt. 158, 167. But in this latitude we know no winds which 
can be counted on to blow for any length of time with a force and 
direction practically unvaried except for some extraordinary vio- 
lence of nature. Such winds as we ordinarily know, such winds 
as the evidence here relates to, are not intervening agents. Muil- 
waukee, etc. Ry. Co. v. Kellogg, 94 U. S. 469, 24 L. Ed. 256; Chi- 
cago, etc. Ry. Co. v. Lesh, 158 Ind. 423, 63 N. E. 794; Union Pac. 
Ry. Co. v. McCollum, 2 Kan. App. 319, 43 Pac. 97; Chicago, etc. 
R. Co. v. Williams, 131 Ind. 30, 30 N. E. 696; Perley v. Eastern 
Rf. Co., 98 Mass. 414, 96 Am. Dec. 645; Florida, etc. Ry. Co. v. 
Welch, 53 Fla. 145, 44 So. 250. 

The other claimed intervening cause is the conduct of the 
plaintiff, through its agent and representative, in respect to the 
fire on the blacksmith shop and its conduct with respect thereto 
when that fire was under control and practically subdued. The 
evidence tended to show that one Dunbar, was, at the time of the 
fire, in charge of the property of the plaintiff corporation in that 
vicinity ; that upon the appearance of the fire on the roof of the 
blacksmith shop he got notice of it, and that he and others so 
far subdued the fire that, as he and others present supposed, it 
was extinguished ; that thereupon he gave directions to tear down 
the blacksmith shop, and that he himself went about his work, 
in the grist-mill, and that in pursuance of his instructions two or 
three men commenced to tear down the shop; that two or three 
pails of water were left for use in case of need, but that Mr. Dun- 
bar left no instructions with regard to watching for fire; that 
after he had gone to work in the mill the wind rose rapidly and 
changed its direction so that it blew to the west; and that there- 
upon the fire on the roof started up again. _ 

It is undoubtedly true that, when a fire has actually been 
started along the line of a railroad and knowledge of it has been 
brought home to a property owner in the vicinity, it is the duty 
of such property owner to exercise the care and prudence of a 
prudent man to protect his property from destruction, and that 
for any destruction of property to which his failure to exercise 
such duty proximately contributes he cannot recover notwith- 
standing a shortage of duty on the part of the railroad company. 
Stebbins v. Central Vermont Ry. Co., 54 Vt. 464, 41 Am. Rep. 
855; Toledo, etc. Ry. Co. v. Pindar, 53 Ill. 447, 5 Am, Rep. 57; 
6 ; 
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St. Lous, etc. R. Co. v. League, 80 Pac. 46, 71 Kan. 79; Southern 
Ry. Co. v. Darwin, 47 So. 314, (Ala.). 

Since there was in this case no claim to recover on aocaunt 
of the burning of the blacksmith shop the defendant was en- 
titled to have a verdict directed in its favor if proximate neg- 
ligence on the part of the plaintiff in respect to the fire at the 
blacksmith shop contributed to the further spread of the fire. But 
from a review of all the evidence on this point we conclude that 
the circumstances, which there was testimony tending to show, 
were such that there was room for opposing inferences upon the 
part of reasonable men in respect to the matter now under con- 
sideration, and that therefore the question was for the jury. 

The first, second and eighth grounds of the motion for a 
verdict were somewhat general and need not be recited since all 
the questions presented by the motion and argued by the de- 
fendant or incidental to the questions argued have been con- 
sidered. The motion for a directed verdict was properly over- 
ruled. 

Since most of the questions raised by exceptions to the 
charge are closely related to those which have respect to the mo- 
tion for a verdict we pass now to a consideration of the related 
parts of the charge so far as its soundness was challenged by 
available exceptions. The defendant presented twenty-three re- 
quests for instructions, and its last exception was to the failure 
of the court to comply with each such request in so far as it was 
not complied with, to the omission of the court to charge upon the 
subject-matter of each request in so far as there was such 
omission, and to the charge on the subject-matter of each re- 
quest in so far as it varied from the request. This general ex- 
ception reserves nothing. It did not apprise the trial court of 
any claimed omission or misdirection. Kiley v. Rutland R. Co., 
80 Vt. 536, 68 Atl. 713; Drouin v. Wilson, 80 Vt. 335, 67 Atl. 825; 
Drown v. The New England Tel. & Tel. Co., 81 Vt. 371, 70 Atl. 
599; Mahoney’s Admr. v. Rutland R. Co., 81 Vt. 210, 218, 69 
Atl. 652; Davis’ Admraz. v. Rutland R. Co., 82 Vt. 24, 30, 71 Atl. 
724. However, specific exceptions were taken to certain portions 
of the charge. 

In charging with reference to the caution and diligence re- 
quired of the defendant in running its trains the court told the 
jury, among other things, to take into consideration ‘‘the caution 
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and diligence required in view of the location of the tracks in 
close proximity with the blacksmith shop.’’ Whether or not the 
shop was rightfully where it was, was a question for the jury, and 
this 1s the plaintiff’s claim, and the plaintiff makes no claim that 
the court should say, as matter of law, that the blacksmith shop 
was rightfully maintained partly upon the defendant’s right 
of way. But the caution and diligence required in view of the 
location of that shop depended very largely upon whether or not 
it rightfully extended onto the right of way of the defendant. 
And so the charge was inadequate on this point. Boston, etc. Co. 
v. Bangor, etc. R. Co., 93 Me. 52, 44 Atl. 138, 47 L. R. A. 82; 
Grand Trunk R. Co. v. Richardson, 91 U.S. 454, 23 L. Ed. 356. 
The defendant excepted to what the court said but we do not think 
that this exception, as explained to the trial court when it was 
taken, raised this question of inadequacy. The defendant’s coun- 
sel said to the court that their idea was: ‘‘That the blacksmith 
shop located as it was wouldn’t charge them with any greater 
care or diligence than it would if it had been further away.’’ The 
court couldn’t modify the charge in accordance with this sugges- 
tion, and nothing in the exception nor in what was said when it 
was taken directed the attention of the court to the fact that it 
was for the jury to say whether or not the shop rightfully or 
wrongfully occupied the right of way, and to the alternative 
propositions of law, of which they were to apply the one or the 
other according as they might find the character of the occupancy 
to be. 

In instructing the jury with respect to the duty of the de- 
fendant the court in one part of the charge told them that if they 
found that one of the defendant’s locomotives communicated the 
- fire to the blacksmith shop they were to inquire whether such lo- 
comotive was ‘‘equipped with as good mechanical devices as were 
in known practical use, and were efficient in preventing the escape 
of sparks and the setting of fires along that point on the line of 
defendant’s railroad.’’ To what was said about efficiency in 
preventing the escape of sparks the defendant excepted. The un- 
contradicted evidence in this case tended to show that no engine 
has yet been built which can draw a train on an upgrade without 
emitting from its smoke-stack more or less cinders. The liability 
of sparks to escape from an engine equipped with as good spark 
arresting appliances as are in known practical use, when operated 
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in such manner as Is consistent with the duty of the railroad com- 
pany, on the one hand to transport passengers and freight with 
reasonable dispatch, and on the other hand to regard the safety 
of property along its road, is a matter which some courts treat 
as of such common knowledge that they take judicial notice of 
it. 

Whether courts ought to take such notice in view of the 
progress of invention we do not say; but it is incontrovertible 
that the whole duty of a railroad company in respect to the kind 
of a spark arrester which it shall use is discharged when it uses 
‘‘the best tested known appliances in practical use.’’ This rule 
is laid down in Farrington v. Rutland R. Co., 72 Vt. 24, 47 Atl. 
171. The plaintiff’s counsel in defence of the use of the word 
‘‘efficient’’ quotes a lexicographer’s definition of the synonymous 
and cognate word ‘‘effective’’ as follows: ‘‘Having the power 
or quality of producing effects,’’ and say in substance that a 
spark arrester not capable of producing effects could not be 
deemed sufficient by any court. But the trouble with the use 
of the word ‘‘efficient’’ is that, as used in the charge, it naturally 
has reference to the power of a device to produce the specific ef- 
fect of preventing the escape of sparks. As a matter of nice 
’ verbal criticism it may be said that a thing may be effective witk- 
out being effectual. But this passage in the charge standing by | 
itself was likely to be misleading. However, the passage referred 
to is only a part of what the court said upon the subject-matter 
embraced therein. Elsewhere in the instructions the court 
stated to the jury the rule laid down in a New York case cited 
with approval in the Farrington case, and this rule contains in 
substance the objectionable phrase. After the reference to this 
New York case the court stated to the jury as authoritative the 
doctrine of this Court as found in the Farrington case. After- 
wards in its own language the court stated to the jury that if the 
appliances in question were as effective in preventing the escape 
of sparks ‘‘as any mechanical contrivance or invention in known 
practical use at that time they would constitute such suitable ex- 
pedients as were required by the statute.’’ Again the court said 
with reference to the appliances in question that the jury were to 
consider the opinions of the experts and their description of the 
various kinds of such appliances upon the question of whether the 
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defendant employed ‘‘just as good as any in known practical 
use. 3 

At the close of the charge the correct rule was brought to 
the attention of the jury; for counsel for defendant called atten- 
tion to the rule laid down by the court that it was the duty of 
the defendant to use appliances ‘‘as good’’ as any known prac- 
tical expedient in practical use and excepted to it on the ground 
that it didn’t limit the known expedients and practical use to 
such as the evidence in the case showed to exist. Counsel ex- 
pressed the view that with that limitation the rule was well 
enough. Thereupon the court charged the jury further on that 
point and put upon the rule the limitation suggested. 

Where there is a correct and an erroneous instruction upon 
the same point the charge may be such that the jury will be taken 
to have felt at liberty to follow either and then there is error. 
Such was the view taken of instructions in State v. Fitzgerald, 72 
Vt. 142, 47 Atl. 403, in Bovee v. Danville, 53 Vt. 183, and in 
Alexander v. Blodgett, 44 Vt. 476. A like view is taken of in- 
structions in State v. Tapack, 72 Atl. 962, a very recent New Jer- 
sey case, in the decision of which State v. Fitzgerald, 72 Vt. 142, 
47 Atl. 403, is cited. 

But the doctrine of those cases does not apply here. As has 
been seen the court in one passage used an expression which, had 
that passage been all that was said upon the matter which it 
touched, would very naturally have misled the jury. But the 
other parts of the charge fully explained the objectionable pas- 
sage and the sense in which the word ‘‘efficient’’ was used. This 
is not an instance of contradictory instructions, but the common 
one of instructions which need to be taken together and which 
when so taken make the correct rule clear. Patch Mfg. Co. v. 
Protection Lodge, 77 Vt. 294, 329, 60 Atl. 74, 107 Am. St. Rep. 
765; Graves v. Waisfield, 81 Vt. 84, 95, 69 Atl. 137. 

It appeared in evidence that the plaintiff had received from 
various insurance companies on account of its loss by the fire in 
question the sum of seven thousand dollars, and the names of 
these several companies and the amount paid by each of them 
also appeared. There was no evidence tending to show that any 
of the policies contained a subrogation clause, nor was there evi- 
dence of any contract for the subrogation of any of the com- 
panies to the rights of the plaintiff against the defendant. It 
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was conceded on trial that the suit was for the benefit of the 
plaintiff, and also for the benefit of these insurance companies 
respectively to the amount of the insurance paid by each. In 
instructing the jury the court referred to this matter and said: 
‘‘The fact that the plaintiff has received insurance money on the 
property burned is neither a complete nor a partial defence to 
this suit.”’ The court further said to the jury ‘‘you have nothing 
to do with the matter of the adjustment between the plaintiff and 
the insurance companies.’’ To the above instructions the de- 
fendant excepted. 

The charge upon this point was, however, correct. That an 
insurance policy is a contract of indemnity, that the liability of 
the defendant company, if it is liable, is primary and ultimate 
and that of the,insurance companies secondary, that the pay- 
ments by the insurance companies and the acceptance of such 
payments by the plaintiff worked subrogation to the extent of the 
payments without any provision in that regard in the policies, 
that since our procedure is according to the course of the com- 
mon law, the suit was properly brought in the name of the in- 
sured alone, that the defendant could not claim a reduction of 
damages on account of the payment to the plaintiff of insurance 
money, and that the defendant has no interest in the adjustment 
between the insurance companies and the plaintiff are prop- 
ositions now fully established in this State. Cushman & Rankin 
Co. v. Boston & Maine Railroad, 82 Vt. 390, 73 Atl. 1073; Hard- 
ing V. Townshend, 43 Vt. 536, 5 Am. Rep. 304. | 

In charging the jury upon the subject of damages the court 
among other things said: ‘‘Call to mind and find the fair cash 
value of each article of property, and of the real estate, and of 
all the property that was destroyed by fire.’’ The defendant ex- 
cepted to the instruction to the jury to find the fair cash value of 
each article of property on the ground that so far as the articles 
of machinery are concerned they were a part of the mill which 
should be valued as a whole. Thereupon the court in substance 
instructed the jury that the mill included the machinery and ex- 
plained and modified the charge as to value so that in our opinion 
the point made by the exception was fully met. This seems to 
have been the view taken by the defendant’s counsel at the time 
for to the charge as explained and modified no exception was 
taken. 
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Further on in the charge upon the subject of damages the 
court said: ‘‘If you also find by a fair balance of evidence that 
the plaintiff suffered further loss, you may allow such sum as 
has been shown by a fair balance of the evidence that plaintiff 
suffered in addition to the cash value of the property destroyed, 
not exceeding simple interest upon the amount that you shall 
find, from the date of the fire to the date of your verdict.’’ And 
again the court instructed the jury that if they came to the 
question of damages under the conditions of recovery which the 
court had pointed out, they should render a verdict for the fair 
cash value of the property for the destruction of which the de- 
fendant was hable, and added: ‘‘If you find further damage by 
a fair balance of proof, you may allow a sum not exceeding in- 
terest from the date of the fire to the time of your verdict.’’ The 
defendant excepted to what the court said in the passage just 
quoted as to the right of the jury to allow damages in excess of 
the loss. It is quite obvious that the court merely had in mind 
the rule in this State that in an action of tort interest as such is 
not allowed, but that a jury in getting at the real measure of 
damages to the plaintiff may consider the lapse of time from the 
date when the right of action accrued down to the time when they 
arrive at their verdict and may make an allowance, on account of 
delay, of a sum which shall not exceed the legal rate of interest. 
Davis v. Bowers Granite Co., 75 Vt. 286, 54 Atl. 1084; Taylor v. 
Coolidge, 64 Vt. 506, 24 Atl. 656; Clement v. Spear, 56 Vt. 401; 
Inndsey v. Danville, 46 Vt. 144. 

The defendant argues in substance that this portion of the 
charge permitted the jury to find damages, at the time of the fire, 
in addition to the fair cash value of the property destroyed, that 
had no necessary reference to the delay of payment of the loss, 
and that though the jury may have declined to give damages on 
account of such delay, they may, nevertheless, have allowed dam- 
ages in excess of the loss on some other ground. But we think 
that the jury could not well have been led astray, but that by 
reference to simple interest, as limiting the amount of the ad- 
ditional damages which they might allow, they were apprised of 
the nature of such additional allowance if made. . 

The court charged the jury as follows: ‘‘If the plaintiff 
has made out by a fair balance of evidence that the fire in ques- 
tion was communicated to the blacksmith shop of the plaintiff by 
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a locomotive engine owned or operated by the defendant, and you 
also find that the defendant has failed to show by a fair balance 
of evidence that it used due caution and diligence and employed 
expedients, as above defined, to prevent such fire, or if you should 
find that the evidence upon this last named point is just even, 
then the plaintiff is entitled to a verdict, and you will proceed to 
the question of damages. In other words, if upon the issue of 
due caution and care and diligence and suitable expedients, you 
find against the defendant, or find that the evidence is just even, 
then you will proceed to the question of damages.’’ To this por- 
tion of the charge the defendant excepted on the ground that the 
statement of the court was in substance ‘‘that the plaintiff was 
entitled to a verdict if the plaintiff showed that the fire was 
started by an engine and the defendant failed to show that it 
used due caution and diligence and suitable expedients, without 
any reference to the effect, upon the right of recovery, of neg- 
ligence in the care of the fire by the plaintiff.’’ In taking this 
exception counsel for the defendant said to the court: ‘‘Of 
course the court covered that fully later,’’ and then added ‘‘pos- 
sibly the latter part covers it.’’ Whether or not these remarks 
deprived the defendant of the benefit of the exception it is not 
necessary to inquire, since substantially the same question was 
raised by another exception which will now be stated and con- 
sidered. To a later part of the charge which was sufficiently 
pointed out the defendant excepted on the ground that the effect 
of it was ‘‘that if in the care of the fire after the plaintiff learned 
of it they didn’t exercise proper care, the plaintiff would be en- 
titled to recover even if the defendant had not exercised proper 
eare.’’ The part of the charge referred to was this: ‘‘If there 
was lack of care and prudence, as explained to you, on the part 
of the plaintiff or its agent in charge, plaintiff would be entitled 
to all the damage that was the natural and probable result of de- 
fendant’s negligence. If there was no lack of care and prudence, 
as explained to you, on the part of the plaintiff or its agent in 
charge, plaintiff would be entitled to all the damage that was the 
natural and probable result of defendant’s negligence.’’ This 
was said, as the context shows, with reference to the exercise of 
care and prudence after the discovery of the fire on the black- 
smith shop. Standing by itself the passage of the charge last 
quoted permitted the same result to follow whether the plaintiff 
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was negligent in the care of the fire or not. The court further 
instructed the jury, in substance, that if the plaintiff failed to 
exercise the care and prudence of a prudent man in endeavors 
to prevent the spread of the fire after discovering it such failure 
would be contributory negligence and would prevent the recovery 
of damages for loss sustained after such negligence in the care of 
the fire intervened, that the negligence of the plaintiff or its agent 
in charge of the property would prevent the recovery of any 
damages of which such negligence was the proximate cause, and 
that recovery must be limited to such of the plaintiff’s property, 
if any, as was destroyed or injured in consequence of the de- 
fendant’s negligence and without fault or lack of care and pru- 
dence upon the part of the plaintiff. And the court quoted as 
the law a portion of the headnote to a Vermont case, already 
cited, as follows: ‘‘Damage caused by fire through the neg- 
ligence of one party, but increased through the negligence of the 
party suffering loss, may be recovered up to the time when the 
contributory negligence began to ‘affect the result.’’ But all this 
was said not upon the question of liability but upon the question 
of damage, and after the court had said that if the jury found 
that the fire was communicated to the blacksmith shop by an en- 
gine of the defendant, and further found against the defendant 
upon the issue of the exercise of due care and the use of suitable 
expedients on its part, then the jury were to proceed to the ques- 
tion of damages. 

The question of negligence on the part of the plaintiff after 
the fire started on the blacksmith shop related solely to what the 
plaintiff did or omitted to do before the fire had been carried 
any further than the shop, and so before anything had been 
burned for the destruction of which the plaintiff claimed to re- 
cover; and as has been said in discussing the motion for a di- 
rected verdict the question of whether or not there was neg- 
ligence on the part of the plaintiff, in respect to the fire at the 
blacksmith shop, was a question for the jury, and if the jury 
found that there was such negligence there was in this case no 
question of damages for the jury. 

The portion of the charge excepted to by the exception last 
noted made the question of the plaintiff’s negligence after the 
fire started on the blacksmith shop immaterial on the question of 
liability, and as all that was said in modification of it was said in 
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discussing the measure of damages, we do not think it can be said 
that the error was cured. 

The remaining specific exceptions to the charge relate to the 
submission of certain evidence to the jury, and these exceptions 
can be best considered in connection with the exceptions taken to 
the admission or exclusion of evidence. And these latter ex- 
ceptions we now consider. : 

During the cross-examination of one Hanson, a witness 
called by the defendant, the court put a question to which the 
defendant excepted. The court ruled that the witness might 
answer and to this ruling the defendant excepted. The witness 
answered, and then began an explanation. The court did not 
permit him to make his explanation then, but told the defendant’s 
counsel that they might have him explain fully on redirect ex- 
amination. The defendant took an exception to the action of 
the court in stopping the witness as it did. On redirect ex- 
amination the explanation was given. It is not now claimed that 
the court’s question was an improper one, but it is claimed that 
there was error in not letting the witness make his explanation 
in connection with his answer. Since however, the defendant 
objected to the question of the court and had an exception to it, 
it was a proper course for the court to content itself with the 
answer and to leave the bringing out the explanation to counsel, 
who might be supposed to know the nature of it. 

It appeared that the fire was first seen on the blacksmith 
shop a little past noon of May 12, 1905, and it was agreed that 
trains of the defendant passed that place on the day in question 
as follows:—A passenger train going north, at eleven o’clock 
and six minutes in the forenoon, a passenger train going south, 
at eleven o’clock and forty-five minutes in the forenoon, a freight 
train going north, at six minutes past noon, and another freight 
train going north, at thirty-eight minutes past noon. No fire 
or indications of fire were seen by any witness on or near the 
blacksmith shop before the train went by which passed at six 
minutes past noon, but no witness testified that there was no 
fire there before that time. The uncontradicted evidence was 
that the fire was burning upon the roof of the shop before the 
train passed that went by at thirty-eight minutes past twelve. 
The evidence, therefore, rather strongly pointed to the engine 
which drew the train going by at six minutes past twelve, which 
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was engine 326, as the one that communicated the fire, if it was 
communicated by any engine. Nevertheless one train had passed 
twenty-one minutes earlier, and another an hour earlier, and it 
cannot be said that the evidence conclusively established the 
fact that engine 326 was the only one which could have com- 
municated the fire. Here we quote from the printed case as 
follows: ‘‘The plaintiff offered to show other fires near the 
railroad track shortly after a train passed and before the day 
of the fire involved in this suit. The defendant objected upon 
the ground that it was wholly immaterial; that it appeared what 
trains passed shortly before the fire in controversy, and defend- 
ant offered just before and during the trial to designate the 
engines on those trains, if the plaintiff wished the information, 
and defendant then and there offered to give the plaintiff the 
number of the engines on the various trains that it was agreed 
passed shortly before the fire in controversy.’’ The court over- 
ruled the objection, and subject to objection and exception ad- 
mitted the evidence of several witnesses whose testimony, taken 
together, tended to show that a week or two before the fire in 
question one of the defendant’s engines passed the blacksmith 
shop, working hard, and that after it had passed, and that within 
not more than half an hour, fire was discovered on the roof of 
the same blacksmith shop already so much referred to. 

One of the witnesses testified that he did not see the engine 
throwing sparks, but one of the witnesses, whose testimony obvi- 
ously related to the same occasion, testified that it was throwing 
sparks when it passed him very shortly before it reached the 
blacksmith shop. Two of the witnesses testified to the effect 
that there was no apparent cause of the fire unless it was caused 
by the engine. No one testified to seeing sparks or cinders fall 
upon the shop upon this occasion or to seeing the engine emit 
sparks as it was passing the shop itself. Subject to the like 
objection and exception one witness testified that near the time 
when the property in question was burned up he saw a freight 
train passing this property emitting sparks, and that within 
fifteen or twenty minutes or half an hour after the train passed, 
fire, which his wife put out, was discovered within eight or ten 
feet of the track. The witness first placed this occurrence a 
week or two before the fire, but later said it was a week or ten 
days afterwards. Subject to the like objection and exception 
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the plaintiff took the testimony of witnesses to the effect that, 
during a time before and after the destruction of the property 
in question, engines of the defendant emitted sparks while pass- 
ing along in the immediate vicinity of the property burned. 
Such testimony was so confined by the court that none of it 
related to a time more than six months before or six months after 
the fire in question. Witnesses testified as to the frequency with 
which sparks were emitted during the time to which this evidence 
related, and as to their size and shape, and as to how far they 
carried. 

The defendant urges the application of the rule that when 
a particular engine is shown to have caused a fire the evidence 
should be such only as relates to that engine. But this rule, 
of the general soundness of which we say nothing, could not be 
applied here. It was not conceded that sparks from any engine 
started the fire, and the evidence as to the trains that passed 
shortly before the fire was as has been stated. 

The question of remoteness, as dependent on the nearness 
in time to the injury complained of the other fires and the dis- 
charge of sparks testified to, was peculiarly for the trial court 
and the time fixed by the court had reference to a time within 
which, as the plaintiff’s evidence first introduced tended to show, 
- the inspection of the defendant’s engines was the same as it was 
at the time of the fire. This fact indicated a reasonable exercise 
of discretion in respect to the time which the testimony of wit- 
nesses was permitted to cover. The evidence under considera- 
tion, including that which relates to times after the fire, was 
admissible. Smith v. Central Vermont Ry. Co., 80 Vt. 209, 67 
Atl. 535; Hoskinson v. Central Vermont Ry. Co., 66 Vt. 618, 30 
Atl. 24. 

The witnesses who testified that on the occasion of the fire 
shortly before the injury in question they saw nothing which 
could have caused the fire unless it was caused by a locomotive, 
testified to such opportunities for observation as made this evi- 
dence admissible. In McGovern v. Hays, 75 Vt. 104, 53 Atl. 
326, it was held proper for an engineer, who had told what he 
did to stop a train, to say that he did not know of anything 
more that he could have done to stop the train. This holding is 
much in point here. 
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In connection with this testimony about sparks, cinders and 
fires the plaintiff called as a witness one Roy Ayer, whose resi- 
dence was more than two hundred sixty-two feet from the rail- 
road track. He was asked what he had observed during the six 
months before the fire with reference to cinders coming over 
into his door yard where his wife hung out clothes. Under 
objection and exception he was allowed to answer, whereupon 
he said that he had never noticed anything in particular about 
the cinders but that he had known his wife to take in clothes 
and rinse them over for the cinders. In answer to an inquiry 
put to him by the court the witness admitted that of his own 
knowledge he didn’t know anything about what he had related, 
whereupon the court said: ‘‘Strike that out, strike out what 
ke said about his wife’s bringing in the clothes to rinse them on 
account of cinders.’’ In an effort to show some knowledge on 
the part of the witness, counsel for the plaintiff then asked him 
if he ever saw the clothes, but he said ‘‘No,’’ that he had heard 
his wife speak of them. The original question which brought 
cut the hearsay evidence was a proper one and the only excep- 
tion taken was to the allowance of that. One of the witnesses 
who testified on the subject of sparks before and after the fire 
was Lizzie Ayer, wife of Roy. She testified to seeing sparks 
and cinders occasionally emitted from engines going north, both 
before and after the fire and within the time limited by the court, 
to sweeping cinders out of her door yard and to the size and 
shape of some such cinders. She then testified to seeing black 
spots on clothes that she had hung out which she took into the 
house and rinsed over. She was asked what caused those black 
spots and answered: ‘‘I suppose they were from the engine.’’ 
At this point the court said: ‘‘Don’t answer what you suppose. 
Do you know anything about cinders getting onto those clothes?’’ 
She answered that they came from the train. Upon further in- 
quiries being put it appeared that the witness was giving her 
Opinion merely, and that she never noticed any cinders under 
the clothes reel. The objections and exceptions under which 
this evidence was taken did not touch the matter of her suppo- 
sitions. In regard to the testimony of Roy Ayer and his wife 
Lizzie there was no erroneous ruling by the court and when they 
deviated, the one into hearsay and the other into conjecture, 
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they and their testimony were adequately dealt with and no 
error intervened. 

The defendant excepted to the submission to the jury of 
the evidence with regard to the cinders and sparks emitted by 
engines within six months of the date of the fire or at any time 
before or after that date, and to the submission to the jury of 
the evidence of the fire that caught on the blacksmith shop a 
week or two before the destruction of the plaintiff’s property, 
and also to the submission to the jury of the evidence of the fire 
that caught near the track as hereinbefore referred to. But since 
the evidence was properly in the case it was proper to submit 
it to the jury along with the other evidence. If these exceptions 
raise the question of whether the evidence was properly sub- 
mitted, then we hold that it was, for it appears that it was sub- 
mitted as circumstantial evidence bearing upon the question of 
whether or not the fire in question was communicated by an 
engine. The defendant also excepted to the way in which the 
matter of the two other fires was submitted to the jury claiming, 
in one exception, that the evidence of those fires was submitted 
as indicating negligence on the part of the defendant, and in 
another exception, that the charge with reference thereto was 
faulty ‘‘because there was no suggestion that the mere fact that 
fire was communicated was not necessarily evidence of want of 
repair.’’ But an examination of the charge to the jury does 
not sustain either of these claims. The court took up first the 
question of whether the fire was communicated by a locomotive 
engine operated by the defendant, and it was in the submission 
of that question, and of no other, that are found the passages 
of the charge to which these last exceptions relate. In the course 
ef the discussion of this point the court several times called the 
attention of the jury to the precise nature of the question then 
under consideration and the court made clear the line of de- 
marcation between that question and the one which it next took 
up. 

The plaintiff called as a witness Charles Ayer, foreman 
boiler-maker in the employ of the defendant. He testified with- 
out objection that he had to do with the repairing of smoke 
boxes and cinder sieves when the defendant’s engines were 
washed out and overhauled, and as to the frequency with which 
spark arresters were looked over, down to May 12, 1905, the date 
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of the fire. Under objection and exception he testified further 
to the effect that the inspections went on in the same way down 
to January 1, 1906. The court did not permit his testimony to 
cover a later time. The testimony was properly received. It 
contributed to aid the court in determining the period to which 
evidence as to the sparks and cinders might properly be ex- 
tended. 

Charles Chapman, a foreman of the defendant at its round 
house in Lyndonville, was called as a witness by the plaintiff in 
its opening case. Him the defendant examined as to his duties 
in regard to inspecting engines and the appliances for prevent- 
ing the escape of sparks and the frequency with which he made 
and was required to make inspection, and as to the character of 
the inspection that he made. By him the defendant in cross- 
examination showed that there was a rule of the company in 
force as to the inspection of the appliances for arresting sparks, 
and, having produced the rule and identified it by the witness, 
the defendant’s counsel offered it in evidence as showing one 
element of the care and diligence required of the defendant. 
The plaintiff’s counsel objected, though not because the offer 
was out of time, and the rule was excluded. It appears, how- 
ever, that later when the defendant was putting in its case this 
rule was offered and received without objection, and so no ques- 
tion as to it is fairly in the case. The question has, indeed, 
been raised whether the transcript is so referred to in the bill of 
exceptions as to permit notice to be taken of the final introduc- 
tion of the rule. The main bill of exceptions refers to the tran- 
script upon the motion for a verdict, and upon the questions 
raised by exceptions to the charge, and does not distinctly refer 
to it upon other questions. But there is an amendment to the 
bill that may fairly enough be considered as making a general 
reference to the transcript. 

The witness, Charles Chapman, subject to objection and 
exception on the part of the defendant, was allowed to testify as 
to the number of men employed by the defendant at Lyndonville. 
He said that there were one hundred and fifty in all departments 
there. This evidence was received upon the question of whether 
the defendant after being charged with notice of the fire, used 
due diligence to prevent it from spreading, a question put in 
issue by the pleadings. The defendant’s evidence tended to 
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show that the train dispatcher at Lyndonville, about two miles 
ond a half from the fire, was notified at one o’clock and seventeen. 
minutes by Mr. Cushman, the general manager of the Cushman 
& Rankin Company, that the blacksmith shop was on fire, and 
was asked to send the section men; that they were immediately 
sent; that between half past one o’clock and thirty-five minutes, 
and just as the section men, six or eight in number, were start- 
ing, Mr. Cushman telephoned ‘‘send help here at once,’’ and 
was told that the section men had just left. That at one o’clock 
and forty-seven minutes Mr. Cushman telephoned: ‘‘This old 
blacksmith shop is about burned down. I thought I would tell 
you because I didn’t know but you would be sending more help 
than was necessary on account of what I said last;’’ that the 
train dispatcher then asked Mr. Cushman if seven or eight men 
had arrived on a hand ear, and asked if he thought seven or 
eight men would be sufficient, and that Mr. Cushman said he 
thought so; that four or five minutes later, that is eight or nine 
minutes before two o’clock, Mr. Cushman telephoned the railroad 
office at Lyndonville: ‘‘The fire has crossed the track, send all 
the help you can or we will all be burned out’’; that thereupon, 
as soon as could be, eighteen or twenty more men were sent by 
train from the Lyndonville shops to the place of the fire; that 
when these men reached the fire it was burning fiercely on the 
west side of the railroad track and was beyond control. 

The plaintiff’s evidence tended to show that Mr. Cushman’s 
first notice, which was by telephone, was that the blacksmith 
shop was on fire, and that he asked for all the men that could 
be sent; that from three to five minutes later he telephoned: 
*‘The wind is still holding south blowing the fire away from the 
mill; perhaps a few men would be sufficient.’’ That in less than 
three to five minutes from that time he telephoned that the wind 
had changed and asked for all the men that could be sent, and 
that it was then fifteen or twenty minutes before the mill caught 
fire. It appeared from the defendant’s evidence that a train 
could be run from Lyndonville to the place of the fire in about 
four minutes; that with the exception of the section men who 
went on the hand car no men were sent from the shops until the 
regular afternoon express which left Lyndonville at twelve min- 
utes past two, it being held for the men from the shops to get 
aboard. It will be seen from this reference to the testimony 
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that the defendant’s evidence and that of the plaintiff differed 
on the material point of the time when the call for all the men 
that could be sent was made. If the call was made when the 
plaintiff’s evidence tended to show it was, there was some evi- 
_ dence tending to show negligence on the part of the defendant 
in not getting men to the fire sooner than it did and more of them. 
In view of the conflict of evidence there was a question here for 
the jury and the evidence of the witness, Chapman, as to the 
number of men in the defendant’s employ at Lyndonville was a 
circumstance which unexplained was to be considered. The ar- 
gument of the defendant upon this question proceeds upon the 
ground that the defendant’s evidence in relation thereto was to 
be treated as controlling. The defendant excepted to what the 
court said in the charge as to the duty of the company to send 
men to the fire, and to the submission to the jury of the question 
of whether or not the defendant exercised due diligence in that 
respect. It was proper to submit the question to the jury and 
the exception to what the court said does not upon examination 
appear to be well taken. It is claimed in argument that the 
charge did not point out and explain what the duty of the de- 
fendant was in respect to sending men to the fire. While the 
question of any omission of the court to charge on this point is 
not raised by the exceptions, in view of the necessity of a new 
trial on other grounds, we take occasion to say that the jury were 
to consider the duty of the defendant in respect to this fire, with 
reference to other duties, such as the operation of its telephone 
office and telegraph. office and its switches at Lyndonville, the 
neglect of which might have resulted in disaster immeasurably 
greater than the destruction of the plaintiff’s mill property, and 
also with reference to the defendant’s control of the men in its 
employ. These things a jury might fail to consider unless their 
attention was expressly called to them. 

D. A. Smith, the master mechanic of one division of the 
defendant railroad, was a witness in behalf of the defendant and 
testified as to the construction of its engines and as to its use, 
as a spark arrester, of a perforated steel plate. On cross-ex- 
amination the plaintiff’s counsel showed him some objects, and 
under objection and exception the plaintiff was permitted to in- 
quire if they were cinders coming from a locomotive. He testi- 
fied that they were cinders but that they did not resemble cinders 
1 5 
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from a locomotive. These objects were put in an envelope and 
are referred to as exhibit ‘‘B.’’ A perforated plate of the kind 
used by the defendant as a spark arrester, and a wire netting 
device in use on some other road than the defendant’s were in 
evidence and, under objection and exception, the jury in the 
‘presence of the court were permitted to make experiments with 
these cinders and the spark arresting appliances to see through 
which of the two the larger object would go. The objection 
made was that these cinders were submitted to the jury without 
any evidence as to where they came from or as to what they in 
fact were. The court permitted the jury to use the cinders 
simply as so many objects for the purpose of comparing the rela- 
tive sizes of the holes in the spark arresting devices. As the 
experiment proceeded the defendant had the benefit of the fur- 
ther ground of objection and exception that the experiment was 
not a fair one, since it could not show how the devices would 
operate in their proper place in locomotives in connection with 
the general construction of things there. At the conclusion of 
the experiments the cinders were offered and received in evidence 
subject to objection and exception on the part of the defendant. 
Both spark arresting devices were already in evidence and so 
were properly shown to the jury, and they could see, without the 
experiments, the comparative size and shape of the holes, but 
the use of these objects may have enabled them to determine their 
size and shape with a little more accuracy, and we think it was 
within the discretion of the trial court to permit the experiments 
and admit the cinders although the evidence was that the spark 
arresting devices, when put in an engine are set at an angle, so. 
that the size and shape of the apertures were factors merely in 
the relative efficiency of the devices in question. 

In the cross-examination of the master mechanic with regard: 
to the cinders no inadmissible testimony was elicited. 

The plaintiff in its rebuttal called as a witness one Hoyt who 
produced a box of what he denominated cinders. As to them 
his evidence was that he found some of them ‘‘over in the cellar 
of this old blacksmith shop and some in the road towards the 
mill around the scales there and up towards the Cushman & 
Rankin Mill there.’’ These cinders called exhibit ‘‘C’’ were 
offered in evidence by the plaintiff and were objected to by the 
defendant on the ground that there was no testimony that they 
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came out of a locomotive stack or from a locomotive engine in 
any way. Thereupon under objection and exception the witness 
testified that these cinders called exhibit ‘‘C’’ resembled cinders 
that he had seen coming from an engine in that vicinity. In 
view of the questions and answers, which it would take unneces- 
sary time to recite, it is clear that his comparison was with 
cinders which he had seen come from locomotive engines. The 
witness testified to five years’ familiarity with cinders that he 
had seen come from engines, and then, under objection and ex- 
ception, was permitted to testify that in his opinion the cinders 
called exhibit ‘‘C’’ and those called exhibit ‘‘B’’ came from a 
locomotive engine. These cinders were received in evidence. The 
court charged the jury as to the consideration which they might 
give to the cinders called ‘‘B’’ in connection with the experi- 
ments in which they were used. To the charge in this respect 
the defendant excepted. But the court so cautioned the jury as 
to the evidence which must be considered in connection with the 
experiments that the charge upon this point was unexceptionable. 
Thereafter the court referred to the evidence tending to show 
that the cinders ‘‘B’’ and ‘‘C’’ came from an engine on the de- 
fendant’s road near the place where the fire was, and said: ‘‘If 
you find that they did come from an engine in use by the defend- 
ant at or near the place where the fire occurred and are like 
those described by defendant’s witnesses, you will consider them 
in connection with defendant’s evidence as to the size of sparks 
or cinders that will come from such an engine. If you are not 
satisfied that they did come from one of defendant’s engines, by 
a fair balance of evidence, you will not consider them for such 
purpose.’’ To this portion of the charge the defendant excepted. 
The submission of these cinders to the jury as they were sub- 
mitted in the portion of the charge just quoted, and their admis- 
sion with the like view, was to place before the jury for consid- 
eration cinders emitted from the defendant’s engines, without 
any reference to the period of six months before and six months 
after the fire to which the early rulings of the court had confined 
such evidence. 

But it appears from the transcript that after the cinders 
**B’’ had been used in the experiments and admitted in connec- 
tion with their experimental use only, a witness for the defendant 
had brought into court cinders picked up by him during the trial 
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along near the place of the fire, and that they had been admitted 
without objection as samples of the cinders thrown out by the 
defendant’s engines. 

Under these circumstances we think that the cinders col- 
lected by the witness, Hoyt, were properly received in rebuttal, 
and were properly submitted to the jury on the second ground 
of their submission as well as on the first. Perry v. Vermont 
Machine Co., 70 Vt. 276, 40 Atl. 731; Perry v. Moore, 66 Vt. 519, 
29 Atl. 806; Stevenson v. Gunning’s Estate, 64 Vt. 601, 25 Atl. 
697; Hogan v. Northfield, 56 Vt. 721; Lytle v. Bond’s Estate, 
40 Vt. 618. 

E. T. Ide, plaintiff’s president and general manager, testi- 
fied that at Lyndon, where the mill that was burned was situ- 
ated, the railroad facilities and the water power combined to 
make the location very nearly ideal, and that so the mill was 
rendered of great value. On the cross-examination of the wit- 
ness it appeared that the plaintiff had rebuilt, not at Lyndon, but 
st St. Johnsbury, where there was no water power, and that the 
mill was run by electric power. The reason given for the change 
was that the new location was more convenient to the plaintiff’s 
main business and had superior railroad facilities. On re-direct 
examination the witness was allowed, subject to objection and 
exception by the defendant, to give an additional reason for the 
change in location, and said: ‘‘I did not think it could be re- 
built at the present time, or at that time, for a cash value that 
IT could obtain for it if 1-wanted to sell it.’’ The defendant 
having on cross-examination inquired about the reasons for not 
rebuilding at Lyndon, it was proper on re-direct examinafion 
to bring out this additional reason. In receiving the testimony 
es to this additional reason the court held, and told the jury to 
bear in mind, that this testimony had nothing to do with the 
cash value of the mill destroyed, but only with the reasons why 
the mill was not rebuilt at Lyndon. No exception was taken to 
this holding and instruction. The indirect bearing of the evi- 
dence was to sustain, so far as it might, the testimony as to 
value given by the witness, in the respect in which cross-exami- 
nation had weakened it. Its effect in that direction could not 
have been great, for, if a mill built at Lyndon wouldn’t be 
worth what it would cost to build it, it would seem that the 
ideal character of the location could not greatly have enhanced 
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the value of the mill there. There was no error in permitting — 
the re-direct examination referred to. 

Some of the testimony of the witnesses as to the availability 
of water power, as affecting the value of the mill, was taken 
subject to objection and exception; but the evidence upon that 
point was obviously admissible. 

It having appeared that shortly before the fire extensive 
repairs had been made on the mill, Mr. Ide was allowed, subject 
to objection and exception, to testify to the occasion for making 
the repairs. He said they were made to transform the mill from 
a custom mill and a_fiour mill into a corn grinding mill for 
merchant work and car load business, but that they did some 
custom work. In this there was no error. He further testified 
as to the value of the remodeled mill, in view of its capacity 
for doing custom business, and in view of the local trade and 
the neighborhood contributory to that mill. This testimony was 
received under objection and exception on the ground that the 
witness had testified that the mill had been transformed from 
a custom mill into a merchant mill, and that so the local patron- 
age of a custom mill could have no effect upon this mill as made 
over. But the witness had already testified that the mill when 
made over did some custom work, and in giving his testimony 
en this last point Mr. Ide testified that the mill as remodeled 
was capable of doing a very large custom business and that it 
was arranged for such business in connection with the other 
business for which it was adapted. In view of this testimony, 
the only objection made was without force, and in overruling 
it there was no error. 

The testimony as to the value of the mill destroyed went 
on at great length, and considerable of it was very close to the 
border line of relevancy. George P. Ide, former owner of the 
mill, who had been familiar with it for more than thirty years, 
after having testified fully in regard to the construction and 
condition of the mill at the time he sold it to the plaintiff cor- 
poration, which was very shortly before the fire, referred to 
huskwork, of which he gave an explanation of some length, and 
which from his explanation appeared to be a part of the mill 
itself. He was asked for the fair cash value of that in the 
spring of the fire; and the defendant objected on the ground that 
this huskwork was a part of the structure of the mill which 
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should be valued as a whole. Plaintiff’s counsel pressed the 
question and the court permitted it to be put under objection 
and exception. The witness said: ‘‘There were five of those 
there. Do you want the cost of them or what they are worth 
at the present time?’’ The questioner said: ‘‘Want what they 
were worth in the spring of 1905.’’ The witness replied: ‘‘ Well 
they would be worth to make about six dollars apiece.’’ This 
the court ordered to be struck out, and the witness then an- 
swered the question by saying that they were worth six dollars 
apiece. Since this case must be re-tried we cannot pass over 
this evidence as too trifling to notice. It was improper and 
should have been excluded. If the witness might properly 
value these husks separately, he might with equal propriety 
have been allowed to put a separate valuation upon each board, 
silt and rafter in the entire building. It was proper for the 
witness to show his familiarity with the structure, but for him 
to appraise each minute part of the structure was a very dif- 
ferent matter. 

Mr. Dunbar, a witness before referred to, was the miller 
of the plaintiff. He testified fully to the condition that the mill 
property was in and the nature and extent of the repairs that 
had been made thereon and that he had been a miller a great 
many years and had helped set up machinery and had known 
something of the sales of different mills, what they had been sold 
for, as the parties purchasing had told him. Thereupon he 
was allowed, subject to objection and exception, to testify as 
to the fair cash value of the buildings and machinery at the 
time of the fire. The objection made was that no foundation 
had been laid by way of qualification. But we think that the 
court was amply warranted in ruling, as it tacitly did, that the 
witness was qualified to testify on the subject of value. His 
estimate of value was by way of a lump sum and in that respect 
was unobjectionable. \ 

The plaintiff called as a witness Alfred L. Bragg, a con- 
tractor and builder of thirty-eight years’ experience residing 
in St. Johnsbury, and showed that he had worked at his business 
in Caledonia County and knew something of the value of real 
estate and of buildings there and that he had seen the mill and 
store house that were burned and that he had been in the lower 
part of the mill, but that he knew nothing of the value of grist 
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mill machinery. Thereupon the plaintiff put to him a hypo- 
thetical question which assumed various things with respect to 
the size, construction and condition of the grist mill and of the 
store house as they stood just before the fire, and called for an 
answer as to the fair cash value of those buildings exclusive of 
any machinery. The question was answered under objection 
and exception on various grounds. In cross-examination the 
witness was asked for the size at which he had figured the store 
house in his estimate. He said he didn’t remember, that the 
dimensions were furnished by others than the examiner, but 
that as the question was put he remembered that the dimensions 
vere the same as those which had been before given him by 
others. He said that he remembered that one dimension of the 
store house was forty-two feet. That dimension, however, was 
not assumed in the question. He stated further that he figured 
forty thousand feet of pole timber:in the building, but the as- 
sumed data were not enough to enable him or any one to deduce © 
that result. He was unable to tell how he deduced his results 
without reference to figures not contained in the hypothetical 
question. After some further cross-examination it became suf- 
ficiently apparent that the answer of the witness was not wholly 
based on the hypothetical question, and at the conclusion of the 
cross-examination on this matter the defendant.moved that the 
estimate of value made by the witness in answer to the hypo- 
thetical question be struck out. The motion was overruled and 
the defendant excepted. We hold that the motion of the de- 
fendant should have been complied with, the answer struck out 
snd the jury told to disregard it. 

In an amendment to the bill of exceptions the presiding 
judge made an order that the copy of the reporter’s transcript 
of the case, which the bill directed the defendant to furnish the 
court, should be filed by the defendant with the clerk of Cale- 
donia County on or before April 24, 1909, to be kept by him for 
the benefit of both parties until May 1, 1909, and then to be 
forwarded to Montpelier to the clerk of the Supreme Court. 
To the making of this order the defendant excepted. But ex- 
ceptions lie only to rulings upon questions of law arising upon 
the trial of a cause, and the question of the power of the pre- 
siding judge to make the order complained of is not before us. 


Judgment reversed and cause remanded. 
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AustTIn & McCarcar v. DELPHISE LANGLOIS. 


November Term, 1909. 
Present: RowELL, C. J.. MUNSON, WATSON, HASELTON, and Powers, JJ. 


Opinion filed November 20, 1909. 


Sales—Breach of Contract by Seller—Measure of Damages— 
Pleading—Allegation of Special Damages—Sufficiency— 
Evidence—Self Serving Declarations—Evidence of Value 
—Time of Valuation—Error Requiring Reversal in Part. 


In assumpsit for failure to deliver hay bargained and sold, the mere 
allegation that thereby plaintiff has lost “great gains and profits, 
which might and otherwise would have arisen and accrued to 
him from the delivery” of the hay, is insufficient to support 
special damages. 

The admission of a paper in evidence cannot be reviewed where neither 
it nor a copy of it is a part of the record. 

A letter giving defendant’s version of the contract in suit, sent by him 
to plaintiff, was properly excluded as self serving evidence. 

The damages for breach by the seller of a contract of sale providing 
for the delivery of hay on demand after a specified date must be 
assessed with reference to the time of such demand. 

Although there has been an advance in price, the only general damages 
recoverable by the buyer of personal property against the seller 
for failure to deliver according to the contract is the difference 
between the contract price and the market price at the time and 
place of delivery. 

Where the sole error found in the trial below was in the admission 
of evidence bearing only on the question of damages, the cause will 
be reversed for the assessment of damages only. 


SPECIAL AssumpsiT. Plea, the general issue. Trial by jury 
at the August Term, 1909, Grand Isle County, Stanton, J., pre- 
siding. Verdict and judgment for the plaintiff. The defend- 
ant excepted. This case has been once before in Supreme conn 
see 81 Vt. 223. 


~ 
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The body of the letter dated January 3, 1907, is as follows: 

‘‘Dear sir,—In the month of September 1906 I bargained 
with, and supposed I had sold to, you and Mr. Austin my hay 
that I raised on my farm ‘The Powers Place’ in Alburg, Vt., 
in the year 1906 with these conditions, that I, D. Langlois was 
tc furnish hay in the barn loose; soon after you had it pressed 
J was to deliver it on board a boat at the Isle La Motte bridge 
in the season of 1906 for the sum of ten dollars $10.00 per ton.’’ 


Furman & Webster for the defendant. 


It was error to admit evidence of the market value of the 
hay at any time except the time stipulated for delivery. Worthen 
v. Wilmot, 30 Vt. 555; Hill v. Smith & Carpenter, 32 Vt. 433; 
Copper Co. v. Copper Mining Co., 33 Vt. 92; 24 Am. & Eng. 
Ene. Law, 1153-4; Emack v. Hughes, 74 Vt. 390; Sedg. Dam- 
ages, 278; 2 Kent’s Com. 480 (6th Ed.) ; 1 Chitty on Contracts, 
(11th Am. Ed.) 621. 


C. G. Austin & Sons and V. A. Bullard for the plaintiff. 


Watson, J. By the contract declared upon the defendant 
sold his hay to the plaintiffs on September 18, 1906, for the 
price of ten dollars per ton, which hay was to be pressed by the 
defendant after October 1, 1906, at the rate of one dollar and 
fifty cents per ton, and to be delivered by the defendant to the 
plaintiffs immediately thereafter as they might direct, on board 
the cars at Alburg, or on board a boat at Isle La Motte, and 
to be paid for on such delivery. On the 23rd day of September 
the plaintiffs paid to the defendant the sum of fifty dollars, and 
on the 12th day of October one hundred five and 25/100 dol- 
lars, to be applied on the purchase price of the hay and the 
price of pressing it. It is further alleged that the defendant 
has retained said sums of money, and did not nor would within 
the time aforesaid, or at any time afterwards, though often 
specially requested so to do, press and deliver said hay or any 
part thereof for the plaintiffs at the place named, but wholly 
neglected and refused so to do. The second count alleges a 
similar request made by the plaintiffs on or about January 4, 
1907. General damages only are alleged. 
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The plaintiffs claim the right to recover special damages 
under the averment that they ‘‘have lost and been deprived of 
divers great gains and profits which might and otherwise would 
have arisen and accrued to them from the delivery of the said 
hay to the said plaintiffs as aforesaid, to wit, the sum of,”’ ete. 
But this averment is insufficient in the absence of any allega- 
. tion showing for what purpose the hay was purchased by the 
plaintiffs, and in what way the loss of profits was the natural 
consequence of the act complained of. To permit evidence at 
the trial of such damages arising from the breach of contract 
it is necessary to state them specially and circumstantially in 
order to apprize the defendant of the facts intended to be 
proved. 1 Chit. Pl. *338. 

Neither the paper marked exhibit A nor a copy thereof is 
before us as a part of the exceptions, hence we cannot say that 
its admission in evidence was error. Royce v. Carpenter, 80 
Vt. 37, 66 Atl. 888. 

The letter of January 3, 1907, written at the dictation of 
the defendant and sent to the plaintiff McCargar offered in evi- 
dence by the defendant was properly excluded as self serving. 

The jury found the contract as the plaintiffs had alleged 
and as their evidence tended to show it was, by which the hay 
was to be pressed and delivered by the defendant after October 
1, 1906. The plaintiffs’ evidence further tended to show that 
they called upon the defendant in the month of October to press 
and deliver the hay; that he put them off on the ground that 
he was not able to procure the help necessary to do the pressing; 
that the plaintiffs again called on him the 5th day of January, 
1907, to press and deliver the hay, at which time he told them 
he was not going to press it at all and that they might get whom 
they pleased to press it; and that on the 29th day of the same 
month the defendant refused to press or deliver the hay to the 
plaintiffs, or to allow them to press it. 

Under the contract alleged and proved the defendant was 
cbliged to press and deliver the hay on demand after October 1, 
1906; and the verdict has established, as the plaintiffs’ evidence 
tended to show, that they called upon him to do so in that 
month. The declaration contains no allegation that the contract 
was enlarged or altered as to the time of delivery. The dam- 
ages recoverable for the breach of the contract should there- 
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fore have been assessed with reference to the time of such de- 
mand in the month of October and the noncompliance there- 
with. Hill v. Smith & Carpenter, 32 Vt. 433. 

Subject to exception, as bearing on the question of dam- 
ages the plaintiffs were allowed to show that the market price 
of such hay as they claimed to have bought of the defendant 
was twenty-two to twenty-three dollars per ton in May and 
June, 1907. This was harmful error. When there has been an 
advance in price as in this instance, the well established rule 
is that the only general damages recoverable by a vendee of 
personal property for failure to deliver it according to the terms 
of the contract, whether the price be paid or not, is the differ- 
ence between the contract price and the market price of the 
article at the stipulated time and place of delivery, together 
with the money paid towards the price if any. Copper Co. v. 
Copper Mining Co., 33 Vt. 92; Worthen v. Wilmot, 30 Vt. 555; 
Hill v. Smith & Carpenter, cited above. 

It is argued, however, that if the admission of this evidence 
was error it was harmless, for the record shows that the jury 
disregarded it. But as we are unable to arrive at the same 
result in damages by any computation on a legitimate basis, the 
position of the plaintiffs in this respect is not sustained. 

Since the one error found upon the record has reference to 
the question of damages only, a reversal limited accordingly is 
all that justice to the defendant requires. Marshall v. Dalton 
Paper Mills, 82 Vt. 489, 74 Atl. 108. 


Judgment affirmed except as to the question of damages, 
and as to that question judgment is reversed and cause re- 
manded. 
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In Re Louise ByYgon. 


November Term, 1909. 
Present: RowELu, C. J.. MUNSON, WATSON, HASELTON, and Poweks, JJ. 


Opinion filed November 22, 1909. 


Motion to Dismiss — Requisites — Habeas Corpus — Review — 
Finding of Facts—Bastards—Custody—Right of Mother— 
Presumptions. 


A motion to dismiss must point out the claimed error and state the 
method of correcting it. 

Where a motion to dismiss is before the court, is expressly made part 
of the bill of exceptions, and fails to point out the defect at which 
it is aimed, that insufficiency is not cured by an allegation in the 
bill of exceptions stating the ground of the motion. 

In habeas corpus for the custody of a bastard, the exclusion of evidence 
that the mother had changed her mind as to the religious faith 
in which she intended to rear the child, offered to show that she 
is a changeable and unsuitable person, was harmless, because too 
weak to support a finding. 

Whether the welfare of the child required that its custody be yziven 
to its mother was a question of fact, and the judgment below 
being pro forma, this Court is limited by the facts actually found, 
as shown by the record. 

The mother of a bastard child is entitled to its custody, unless the 
child’s welfare requires the contrary. 

On habeas corpus, the presumption is that the welfare of a bastard 
child requires it to be in the custody of its mother. 


Haseas Corpus. Heard on respondent’s motion to dis- 
miss, and then on the merits, at the April Term, 1909, Essex 
County, Miles, J., presiding. Motion to dismiss overruled, and 
judgment, pro forma, that the relatrix be discharged from the 
custody of the respondents, and committed to the care of the 
sheriff of Essex County pending the disposition of the case in 
Supreme Court; and, upon failure of the contestants to prose- 
cute their exceptions, that the relatrix be committed to the cus- 
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tody of her mother. The respondents excepted. The opinion 
states the case. 


George L. Hunt for the respondents. 
Herbert W. Blake for the relatrix. 


The motion to dismiss is defective for that it does not point 
out the claimed defect and indicate its remedy. In re Barker, 
56 Vt. 1; Hurd on Habeas Corpus, 143, 525, 531; Spelling on 
Injunctions and Other Extraordinary Remedies, 2nd Ed. §1161; 
Thibault v. Conn. Valley Lbr. Co., 80 Vt. 333; Nye v. Burling- 
ton & Lamoille R. R. Co., 60 Vt. 585; Gould’s Pleading, Ch. 5. 
§67; 1 Chitty Pleading, 446. | 


Powers, J. The relatrix, a child four years of age, is the 
illegitimate daughter of Cassie Jordan, who brings this petition 
for a writ of habeas corpus as next friend. The putative father 
of the relatrix is one Joseph Byron. For several years these 
parties, though unmarried, lived together as man and wife, dur- 
ing which time the relatrix was born. Later on, during the tem- 
porary absence of the mother, Byron took the child and disap- 
peared and has ever since kept it secreted from the mother, 
though she vainly sought to discover its whereabouts. Finally, 
the mother found the child in the custody of the respondents, 
whom the father had hired to keep it, and who are. respectable 
and deserving people residing at Island Pond, Vt. The mother 
is now married to one Samuel Jordan, and lives at Mechanics 
Falls, Me. | 

1. In the county court, the respondents filed a motion to 
dismiss, but it failed to point out the defect at which it was 
aimed,—so it was properly overruled. The rule being, that a 
motion to dismiss, like a plea in abatement, must ‘‘not only 
point out the error, but also the method of correcting it.’’ Nye 
v. Rk. &. Co., 60 Vt. 585; Thibault v. Conn. V. L. Co., 80 Vt. 
333. It is now argued that it must be taken that this motion 
satisfies the rule, for the bill of exceptions states that the re- 
spondents moved that the complaint be dismissed ‘‘for that it 
was not properly sworn to, being sworn to before a notary pub- 
lic, and not before either said Essex County Court or a judge 
thereof, or a justice of the peace,’’—and that the bill must con-. 
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trol. But the motion itself is before us, being expressly referred 
to and made a part of the bill, and shows that the grounds 
specified found expression in argument only, and not in the 
motion itself. 

2. As evidence tending to show that the mother was not 
a suitable person to bring up the child—she having testified 
that she intended to rear the child a Protestant—the respond- 
ents offered to prove that she had, shortly before, stated that 
she intended to bring up the child in the Catholic faith. This 
was excluded. The only claim made in support of the offer 
was that it tended to show that the mother was a changeable 
and unstable person. But we are satisfied that no harm re- 
sulted even if error was committed, for we cannot believe that 
any substantial finding could be predicated upon so slight a 
foundation as the excluded evidence would have furnished. 

38. Though it appears from the record that the question 
of the mother’s fitness was an issue, there is no finding as to 
where the interests of the child require its custody to be placed. 
Such question is one of fact, and the judgment below being pro 
forma we are limited to the facts actually found and placed 
upon the record. Brown v. Mudgett, 40 Vt. 68. 

It is uniformly held in this country that the mother is en- 
titled to the custody of her illegitimate child, unless the court, 
from a consideration of the welfare of the child, finds good rea- 
son to place it elsewhere. Wright v. Wright, 2 Mass. 169; 
Marshall v. Reams, 32 Fla. 499, 37 Am. St. Rep. 118; People v. 
Kling, 6 Barb. 366; Robalina v. Armstrong, 15 Barb. 247; 
Bustamento v. Analla, 1 N. M. 255; In re Nofsinger, 25 Mo. 
App. 116; Hudson v. Hills, 8 N. H. 417; Ousset v. Euvrard, 
(N. J.) 52 Atl. 1110; In re Hope, (R. I.) 34 Atl. 994. See, 
also, Adams v. Adams, 50 Vt. 158, wherein this rule was dis- 
tinctly recognized, though it was not directly involved. It is to 
be observed that the mother’s right in such cases is not an abso- 
lute and unbending one, but like the right to the custody of 
legitimate children, it yields whenever the best interests of the 
ehild require. This principle runs through all the cases. But, 
as in the case of a legitimate child, the presumption is that its 
best interests require it to be in the custody of its parents, 
Hibbette v. Bains, (Miss.) 51 L. R. A. 839, Weir v. Marley, 
(Mo.) 6 L. R. A. 672, so in the case of an illegitimate child, 
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the presumption is that its best interests require it to be in the 
custody of its mother; or, as it is sometimes stated, the right to 
its custody is prima facie hers. So when one seeks to deny her 
right or deprive her of such custody, he assumes the burden of 
showing that some reason exists why in the given case she is not 
entitled to the benefit of the general rule. 

In the absence of such a finding, the mother is entitled to 
the custody of the child here involved. 


Pro forma, judgment of discharge affirmed, order of com- 
mitment vacated, and custody of the relatrix awarded to her 
mother, Cassie Jordan. 


—_ 


JOSEPH T. STEARNS v. Horace F.. GRAHAM. 


November Term, 1909. 
Present: Rowg1u, C. J.. MUNSON, WATSON, HASELTON, and Powess, JJ. 


Opinion filed November 26, 1909. 


Statutes—Reviston—Construction—Justices of the Peace—Pay- 
ment of Fees—Filing Returns and Bill of Costs—Manda- 
mus. 


Changes made in a revision of the statutes will not be regarded as 
altering a statute that shows the proper interpretation to be given 
it, unless it is clear that an alteration in the law was intended. 

Under P. S. 453, a justice of the peace who neglects to file with the 
county clerk, on or before the first day of the term of county court, 
the returns required by law, and all bills of costs for allowance 
at such term, but does so within such term, is entitled to the al- 
lowance of his fees as justice of the peace properly taxed in a bill 
of costs so filed. 
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Petition for writ of mandamus, brought to the Supreme 
Court for Chittenden County at its November Term, 1909, and 
then heard on the pleadings. 


Joseph T. Stearns and Darling & Mower for the petitioner. 
Horace F. Graham pro Se. 


Watson, J. By section 449 of the Public Statutes, fines 
and costs imposed by a justice and due to the State shall be 
- paid to such justice, and shall be paid by him to the county 
clerk within thirty days after they are collected, and the justice 
shall take duplicate receipts for all sums paid by him to such 
clerk, and shall forward one of these receipts to the Auditor 
of Accounts within ten days after such payment. By section 
450, justices shall keep accounts of all receipts and disburse- 
ments in prosecutions where the fines and costs belong to the 
State, and in examinations and inquests before them, and make 
returns of the same, under oath, to the county clerk on the first 
day of the regular term of the county court in such county; 
and if no such proceedings have been had before them they shall 
so certify, in the same manner, within the same time. By sec- 
tion 452, ‘‘there shall be paid to justices for keeping accounts 
and making returns the following sums, to be allowed by the 
Auditor of Accounts: to justices having for allowance at a sin- 
gle term of court bills of costs not exceeding ten, one dollar; 
more than ten and not exceeding fifty, two dollars and fifty 
‘cents; more than fifty, five dollars.’’ By section 453, ‘‘no fee 
shall be paid to a justice who has not filed with the county clerk 
on or before the first day of the term of county court, all re- 
turns required by law and all his bills of costs for allowance 
at such term.’’ By section 454, ‘‘the county clerk shall receive 
such returns and bills of costs, keep them on file in his office 
in separate packages and call the attention of justices making 
returns, to any deficiency or informality therein, and indorse 
upon each package the date of its receipt.’’ By section 455, 
“*No bill of costs shall be allowed to a justice, until he has filed 
his bills and returns with the county: clerk as hereinbefore pro- © 
vided and procured the clerk’s indorsement thereon.’’ And 
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by section 456, a penalty is provided for a justice who fails to 
make returns or certificates, ‘‘as hereinbefore provided.’’ 

The record shows that the relator, a justice of the peace, 
failed to file the returns required by law and the bill of costs 
mentioned in the complaint, with the county clerk on or be- 
fore the first day of the term of county court, but did file them 
later and within the term, by reason whereof the relator con- 
cedes that he is not entitled to the fee provided for in section 
452, for keeping accounts and making returns; but in addition 
to disallowing such fee, the Auditor of Accounts has ever re- 
fused and still does refuse to allow the relator his fees as justice 
of the peace taxed in the bill of costs mentioned, basing his 
refusal strictly as a matter of law, upon the provisions of sec- 
tion 453. Therefore the question is, whether by the law of that 
section a justice who neglects to file with the county clerk on or 
before the first day of the term of county court, the returns 
required by law and all bills of costs for allowance at such term, 
but does thereafter file them within the term, is by such neglect 
disentitled to any allowance of fees as justice of the peace prop- 
erly taxed in a bill of costs so filed. The language of this sec- 
tion is so doubtful in meaning as to justify us in its interpreta- 
tion in looking at the statutes which have been revised. 

The first enactment allowing pay to justices for keeping 
accounts and making returns to the county clerks, was No. 60, 
Acts of 1888, the first section of which is the same in substance 
as‘'P. S. 452, before quoted. Section two reads: ‘‘No fee shall 
be paid under the provisions of this act to any justice or mu- 
nicipal judge who shall not have filed with the county clerk, 
on or before the last day of the term of county court all returns 
required by said sections (named in first section of the Act) 
and all his bills of costs for allowance at such term.’’ No pro- 
vision is made by that act for the payment of any fee to jus- 
tices, other than those in section one for keeping accounts and 
making returns, consequently there would seem to be no doubt 
that such fee is the only one to which a justice can be dis- 
entitled by the law of section two. In the revision of 1894 the 
- law of section one of the Act of 1888 became section 339 of the 
Vermont Statutes; and section two became section 340 of the 
Vermont Statutes, but therein the phrase ‘‘under the provisions 


of this act,’’ contained in the original enactment, was omitted. 
8 | 
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Yet there, as originally, this section immediately follows the 
one providing for the payment of specified sums to municipal 
judges and justices for keeping accounts and making returns; 
and notwithstanding the omission of the explicit phrase men- 
tioned, there is nothing indicating an intention to render the 
provisions of the law more inclusive. The meaning is not 
changed: the fee withheld by force of section 340 is that for 
which provision is made in the preceding section. As before 
observed the language in the original act in this respect is plain 
showing the proper interpretation to be as here given, and since 
it is not clear that any alteration in the law was intended by 
that revision, none will be regarded. Clark v. Powell, 62 Vt. 
442, 20 Atl. 597; Whitcomb v. Davenport, 63 Vt. 656, 22 Atl. 
723; Brighton v. Kelsey, 77 Vt. 258, 59 Atl. 833. No change 
was made in the statute in this regard by the revision of 1906 
(P. S. 453); and therein altering the time of making the re- 
turns to on or before the first day of the term of county court 
does not affect the nature of the fees to which the law of that 
section is applicable. 

This interpretation is more manifest from the fact that no 
limitation as to time is named in the section of the statute re- 
quiring the county clerk to receive such returns and bills of 
costs and, placing thereon his indorsement of the date of re- 
ceipt, keep them on file in his office (P. S. 454), and that until 
they are so filed and indorsed no bill of costs shall be allowed to 
a justice (P. S. 455)—from which it is fairly inferable that 
after such filing and indorsement an allowance may be had. 


Judgment that the prayer of the complaint is granted, and 
that a mandamus issue directing the Auditor vf Accounts to 
give to the relator, as justice of the peace, when receipted for 
by him, an order on the State Treasurer for his fees as taxed in 
- the bill of costs named in the complaint, agreeably to the pro- 
wsions of law, without costs. 
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DELBERT G. LAWSON v. CRANE & HALL. 


October Term, 1909. 


Present: Rowe, C. J.,. MUNSON, WATSON, HASELTON, and Powers, JJ. 


Opinion filed December 7, 1909. 


Pleading—Ambiguity—Aider by Verdict—Action—Form—Case 
or Assumpsit—‘Undertook’’ — Malpractice — Evidence — 
Experts—N ecessity—Record—Confirct—Argument of Coun- 
sel—New Trial—Newly Discovered Evidence. 


A verdict cures ambiguity in the pleadings. 

After verdict, a count that the trial court treated as in case, and 
which alleged that defendants were employed to set plaintiff’s 
broken leg and in consideration thereof “undertook to reduce said 
fracture and set the broken bone in a proper and skillful manner, 
and undertook the care and charge of said leg and the cure there- 
of,” but conducted themselves carelessly and unskillfully, must be 
taken to be in case and not in assumpsit, the word “undertook” 
as used not conclusively importing a promise. 

A physician administering the anesthetic for an operation over which 
he has no control and which is performed contrary to his advice, 
need not protest against it, and, therefore, his approval of it can- 
not be inferred from his silence, so as to render him liable if the 
operation was improperly performed. 

Where the transcript of the evidence is made a part of the bill of ex- 
ceptions, but not made controlling, and there is a conflict between 
them, the latter will prevail. 

It is error to permit an expert witness to answer a question that as- 
sumes material facts not in evidence. 

It is error to permit argument asking the jury to find a physician 
guilty of malpractice without medical expert testimony to show 
it. 

A new trial will not be granted for newly discovered evidence which 
is largely cumulative or impeaching, and not sufficiently decisive 
to render probable a different result on retrial. 
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Case for malpractice. Plea, the general issue. Trial by 
jury at the September Term, 1907, Washington County, Water- 
man, J., presiding. Verdict and judgment for the plaintiff. 
The defendant excepted. The opinion states the case. 


W. A. Lord and W. A. Dutton for the defendants. 
Senter & Senter for the plaintiff. 


RowELu, C. J. This purports to be an action on the case 
against the defendants as surgeons for not properly setting and 
earing for the plaintiff’s broken leg. The declaration contains 
but one count, which alleges with time and place that the plain- 
tiff employed the defendants to reduce said fracture and set the 
bone, and take care of the leg till the fracture should become 
sound and well, and then and there promised to pay the defend- 
ants a reasonable compensation for their services and skill in 
that behalf; that the defendants then and there in consideration 
thereof, ‘‘undertook to reduce said fracture and set the broken 
bone of the plaintiff’s said leg in a proper and skillful manner, 
and undertook the care and charge of said leg and the cure 
thereof;’’ yet that the defendants, not regarding their duty 
in that behalf, did not reduce said fracture and set said broken 
bone in a skillful and proper manner, and did not take proper 
care nor use proper skill in the cure thereof, but on the con- 
trary conducted themselves so carelessly and unskillfully in that 
behalf that the broken bone was not set and kept in its proper 
place, but remained out of place so that the ends thereof lapped 
by each other for the space of two inches, and was permitted so 
to remain for a long space of time, etc., so that the bone could 
not be properly set, and that by reason of the negligence and 
want of care and skill on the part of the defendants, said leg 
became sore and painful and shorter than it should be, whereby 
the plaintiff has suffered great pain and sustained great and 
permanent injury. 

The case was tried by jury and the plaintiff had a verdict. 
Question is made as to the form of the action. The defendants 
say it is assumpsit, the plaintiff says it is case. The court called 
it case, and tried it accordingly, to which the defendants ex- 
cepted. The defendants also excepted to the overruling of their 
motion in arrest, for that the verdict was defective, being 
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‘‘ouilty’’ and not ‘‘assumpsit.’’ They call the action assump- 
sit because the word ‘‘undertook,’’ as used in the declaration, 
imports a promise on their part, so that there is alleged a con- 
sideration, a promise, and a breach of that promise, assigned 
negatively in its very words, which makes the action assumpsit 
and not case. It is true, as the defendants claim, and as is 
shown by the cases to which they refer, that the word undertook 
may, and often does, import a promise as used in the concrete 
case. But whether it does or not depends upon the construction 
of the pleading, and if its meaning is ambiguous, then, after 
verdict, it must be taker in a sense that will sustain the verdict, 
for a verdict cures. ambiguity. 1 Chit. Pl. 138th Am. Ed., 268; 
Huntingtower v. Gardiner, 1 B. & C. 297; Avery v. Hoole, Cowp. 
825. 

Now although the word ‘‘undertook,’’ as used in the first 
part of the allegation in question, being followed, as it is, by 
an infinitive phrase, is capable of being construed to import 
a binding contract on the part of the defendants to do the things 
mentioned in that part, namely, to reduce the fracture and set 
the bone in a proper and skillful manner; yet it is also capable 
of being construed to mean, especially when taken with the rest 
of the allegation, no more than that they accepted the retainer, 
and undertook; in the sense of taking in hand, and entering 
upon, the performance of the duties thereof. This view is 
strengthened by the way the word ‘‘undertook’’ is used in the 
last part of the allegation, where it is not followed by an in- 
finitive phrase, but the language is, ‘‘and undertook the care 
and charge of said leg and the cure thereof,’’ which is hardly 
capable of being construed into a binding obligation. This sus- 
tains the verdict, as it makes the action case. 

It appeared that at the plaintiff’s house, some time after 
the injury, Dr. Warren, assisted by Dr. Burbank, broke over 
and set the plaintiff’s leg, Dr. Crane administering the anes- 
thetic, but taking no other part in the operation. 

The: plaintiff, in his opening, called Dr. Crane as a wit- 
ness, and asked him if he did not consider Dr. Warren’s opera- 
tion proper, and he said he did not as it was performed and 
in the place it was performed. He was then asked whether he 
made any objection to it or protest against it at the time, 
and he said he did not. To this the defendants excepted. It 
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appeared that a few days before that operation, the defendants 
and Dr. Warren, who had been called for the purpose, met at 
the plaintiff’s house and conferred as to whether anything and 
what further should be done to his leg. Dr. Crane advised that 
it be put into a plaster cast for a while, and then, if any further 
operation was to be performed, that the plaintiff be taken to 
some hospital where he could have expert care and attention. 
_ But it was finally determined at that conference to cut into the 
leg, break over the bone, and wire the parts together; and it 
was arranged that Dr. Warren should perform the operation, 
the defendant Crane consenting to administer the anesthetic, 
and in a few days the operation was performed accordingly as 
before stated. Dr. Warren had exclusive charge of the case at 
the time of this operation, and directed everything done, and 
the charge of the case was with him ever after. 

There was no evidence tending to show that Dr. Crane was 
ever employed to have general charge of the case, but all the 
evidence tended to show that his employment was confined to 
the several occasions when he was called to assist as shown by 
the bill of exceptions. 

It was error, in the circumstances, to admit the testimony 
objected to. ° Dr. Crane had already advised against any opera- 
tion at the time and in the place it was performed, but his ad- 
vice had been disregarded, and the operation was being per- 
formed contrary thereto, and was not subject to his control. 
Therefore he was not called upon to object to nor to protest 
against it, and hence no inference of approval of it could be 
drawn against him from his silence in that respect. 

Dr. Warren was used as a witness by the plaintiff in his 
opening, both as to facts and as a medical expert. Against the 
objection and subject to the exception of the defendants, the 
plaintiff was allowed to ask him whether he would consider it 
proper to leave the plaintiff so that he did not touch any part 
of the leg only above the hip, to which he answered, ‘‘Not in 
a case of this kind.’’ The bill of exceptions states that ‘‘there 
was no evidence in the case tending to show that the plaintiff 
was so placed by the defendants that no part of his leg touched 
anything.’’ The plaintiff’s counsel refers to a certain page of 
the transcript of the evidence, and elaims that it shows that 
there was such evidence. But though the bill says in one place 
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that upon all questions where it is claimed by the defendants 
that there was no evidence to support the plaintiff’s claims, all 
the evidence is referred to and made a part thereof, and in 
another place makes the reporter’s minutes of all the testimony 
& part of the bill; yet we are not at liberty to refer to the tran- 
script for the purpose indicated, for if it contradicts the bill in 
this respect, it cannot override it, for the bill does not make the 
transcript controlling. State v. Howard, ante, p. 6. There 
was, therefore, error in admitting the answer given, for the 
Opinions of experts are not to be received concerning matters 
of the existence of which there is no evidence. And that the 
error was harmful can not be doubted, for it touched a vital 
part of the case. 

It appeared in the course of the testimony that the plain- 
tiff had a slight curvature of the spine. In his opening argu- 
ment to the jury, the plaintiff’s counsel began to discuss that 
matter. The defendants’ counsel objected that if there was a 
curvature, there was nothing to show that the defendants were 
responsible for it. Thereupon the court said that it did not 
eppear that it was due to anything the defendants did. But 
plaintiff’s counsel insisted that it being in the case he had a 
right to discuss it, and he was permitted to and did, subject to 
defendants’ exception. He told the jury that it was for them 
to say what caused the curvature, and called their attention with 
considerable particularity to the way and manner the defend- 
ants treated the case in respect of extending the leg, putting on 
plasters and bandages and the like; from all which he asked the 
jury, in effect, to find that the treatment caused the eurvature. 
To permit this argument was error, for to warrant that finding, 
medical expert testimony tending to show the truth of the 
claimed fact was necessary, and there was none. Wilkins v. 
Brock, 81 Vt. 332, 343, 70 Atl. 572; Sheldon v. Wright, 80 Vt. 
298, 317, 67 Atl. 807. 

The defendants bring a petition for a new trial on the 
ground of newly discovered evidence. But the evidence is largely 
cumulative or impeaching, and is not sufficiently decisive in | 
character to make it reasonably probable that it would be the 
means of working a different result on another trial. 


Judgment reversed, petition dismissed with costs, and cause 
remanded. 
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ALONZO F. HuBBARD v. STELLA TAYLOR ET AL. 


November Term, 1909. 
Present: ROWELL, C. J., MUNSON, WATSON, HASELTON, and Powers, JJ. 


Opinion filed December 7, 1909. 


Tax Sales—Validity—Collector Acting for Bidder. 


Where a tax collector, selling land at public auction for unpaid taxes, 
struck it off to a person who was not present at the sale, but who 
prior thereto had told the collector that he would pay the taxes 
and costs for the land, there being no other bidder, the sale was 
void as against public policy. 


EJECTMENT. Plea, the general issue. Trial by court,. at 
the December Term, 1906, Windsor County, Taylor, J., presid- 
ing. Judgment for the defendant. The plaintiff excepted. The 
Opinion states the case. 


William W. Stickney, J. G. Sargent, Homer L. Skeels and 
F.C. Southgate for the plaintiff. 


Davis & Davis for the defendants. 


RowELL, C. J. This is ejectment for land in Plymouth. The 
plaintiff claims title under a tax deed executed to him in default 
of redemption. The sale was advertised for Dec. 26, 1892, but 
was adjourned to Dee. 29, 1892. Between those dates the plain- 
tiff said to the collector, ‘‘I will pay the taxes and costs for the 
land.’’ The collector received that as a bid, and sold the land 
at public auction to satisfy the tax and costs, and struck it off 
to the plaintiff, who was the highest and only bidder therefor, _ 
but who was not present at the sale. If the collector had struck 
the land off to himself for the plaintiff instead of to the plain- 
tiff, the case would have been like Crahan v. Chittenden, 82 Vt. 
410. There the collector bid off the land in his own name for, 
and at the request of, another who was not present at the sale. 
It was held that the sale was void as against public policy, for 
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that the collector’s official duty and that of his private agency 
were in conflict, and made the faithful performance of one in- 
consistent with the faithful performance of the other. But the 
fact that here the collector struck off the land to the plaintiff 
and not to himself, makes no difference, for he was, neverthe- 
less, acting for and in behalf of the plaintiff; and as thdt rela- 
tion was inconsistent with his official duty, the law forbade him 
to enter into it, for no man can properly serve two masters con- 
cerning a matter in which their interests are in conflict. We 
hold, therefore, that for this reason the sale was void. This 
being decisive of the case, there is no occasion for considering 
any of the other questions presented. 


Judgment affirmed. 


State v. BARNEY Rosy. 


October Term, 1909. 


Present: RoweEt., C. J.. MUNSON, WATSON, HASELTON, and Powskrs, JJ. 


Opinion filed December 7, 1909. 


Criminal Law—Breach of the Peace—Assault and Battery— 
Harmless Error — Exhibiting Articles to the Jury — Evi- 
dence—Admissibility—Opinion Evidence — Instructions— 
Defences—Consent. 


Where, in a prosecution for an assault and battery, after the jury 
were impaneled but before they were sworn, the state’s attorney 
placed on the floor before them a sack containing several articles, 
some of which he took from the sack and laid on the floor in their 
sight, and later offered to show that, at the time of the assault, 
they were thrown, by persons in the company of respondent, at 
the house wherein was the person assaulted, which evidence was ex- 
cluded, and the court instructed the jury to give no consideration 
to the fact that they had seen the sack and its contents, the re- 
spondent was not harmed by the transaction. 


x 
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In a prosecution for assault and battery, where, during the examination 
of the person assaulted, the state’s attorney produced a piece of 
eaves spout and asked her whether in going around to the front 
of the house, as she had testified she did, she saw the respondent 
do anything to the spout, which question was excluded, the produc- 
tion of the spout in the sight of the jury before it was offered in 
evidence was harmless to the respondent. 

The irrelevancy of admitted evidence is not ground of reversal, where 
the evidence is manifestly harmless. _ 

In a prosecution for assault and battery, testimony of the person as- 
saulted that, when she was in the front part of the house after the 
assault, which had been committed in the rear thereof, she recog- 
nized another person out in front of the house, was so wholly 
without significance that it could not have harmed the respondent. 

In a prosecution for assault and battery, which the evidence tended to 
show the respondent committed while dressed in woman’s clothes, 
and his counsel in his opening statement said it was in a spirit 
of fun that the respondent dressed in that manner and went to the 
house where the alleged assault was committed, testimony of a 
boy who saw the assault that the respondent tried to hit him was 
admissible to disprove the claim that the respondent was acting 
only in a spirit of fun. 

A party will be confined in the Supreme Cour to the objection sated 
below. 

It was not the expression of an opinion, but a plain statement of fact, 
for a witness, in answering a question as to how the respondent 
tried to catch hold of the alleged assaulted person, to illustrate 
with his arms and hands, saying that the respondent tried to catch 
her as illustrated. 

In a prosecution for assault and battery, where the respondent claimed 
that they visited the house where the alleged assault was committed 
in a spirit of fun, without intending to do any harm, error does 
not appear in allowing that claim to be disproved by the testi- 

‘mony of a person who lived in the house that immediately after 
the assault she heard a window break in her bedroom, it not appear- 
ing that the respondent was not connected with such breaking. 

An assault and battery is committed by intentionally laying hands on 
another without his consent and against his will. 

In a prosecution for assault and battery, where the respondent denied 
that he committed the assault, and claimed that he visited the 
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house where the alleged assault was committed in a spirit of fun, 
and where the court instructed the jury that if the respondent 
laid his hands on the alleged assaulted person in fun, and it was 
not against her will, he would not be guilty, but, if he did so against 
her will and without her consent, he would be Hable, and that it 
was for the jury to find whether he did it in fun, and that the 
respondent would be liable “if he laid hands on her as the State 
claimed,” it was not error to refuse to modify the charge by 
saying that it would be an assault if he laid his hands upon her 
without her consent, in an angry, revengeful, rude, insolent, or 
hostile manner; as the respondent denied that he laid hands upon 
her and only suggested that if he did so, it was in fun. 


INFORMATION for breach of the peace. Plea, not guilty. 
Trial by jury at the April Term, 1909, Essex County, Miles, 
J., presiding. Verdict, guilty; and judgment and sentence there- 
on. The respondent excepted. The opinion states the case. 


Harry B. Amey and Herbert W. Blake for the respondent. 


It was error to allow the sack and its contents to be ex- 
hibited to the jury before the same was offered in evidence; 
and that was not cured by excluding the offer, and instructing 
the jury to disregard what they had seen. 1 Wig. Ev. §1155; 
1 Taylor, Ev. §557; Scintillae Juris, 58; Small v. Haskins, 29 
Vt. 187; P. S. §1981; Bartlett v. Cabot, 54 Vt. 242; State v. 
Meader, 54 Vt. 130; State v. Bernham, 56 Vt. 445; Hardwick 
Savings Bank & Trust Company v. Drenan, T2 Vt. 438. 


George L. Hunt, State’s Attorney, for the State. 


By not offering further to challenge the jury, and by not 
objecting to the jury being sworn, or proceeding with the trial, 
the respondent waived any irregularity there may have been in 
exhibiting the sack and its contents in the sight of the jury. 
Whitcher v. Peacham, 52 Vt. 242; Badger v. State, 69 Vt. 217; 
McKinstry v. Collins, 74 Vt. 147; ‘Jennett V. Patten, 78 Vt. 69; 
Scott v. Moore, 41 Vt. 205. 


RowE.u, C. J. This is an information for a breach of the 
peace by assaulting and beating one Anna DuBois. 


124 STATE v. ROBY. [83 
Immediately after the jury were impaneled but before they 
were sworn, the presiding judge left the bench and the court- 
room for a few minutes, the assistant judges remaining on the 
bench. While the presiding judge was gone, the State’s attor- 
ney had brought into the courtroom a sack containing a piece 
of stovewood and an assortment of old iron, and placed it on the 
floor near and in sight of the jury, where a portion of the con- 
tents of the sack was taken out and laid on the floor before the 
presiding judge returned. This was done in the presence of 
the respondent and his counsel, and that the articles might be 
handy when wanted by the State to offer in evidence. When 
the presiding judge returned, the jury were sworn and then the 
respondent objected to what had been done, and was allowed 
an exception thereto. No objection was made to swearing the 
jury nor to their trying the case. Later in the trial the State 
offered some of said articles in evidence, and to show that ‘they 
were thrown at the house in which Mrs. DuBois was, about the 
time of the assault, by persons in company with the respondent. 
The evidence was excluded, and the respondent excepted to the 
production of the articles before the jury. The court charged 
the jury to give no consideration to the fact that the sack and 
its contents were brought to their view in the manner stated.. 
Mr. Taylor says that though evidence addressed to the 
senses, if judiciously employed, is obviously entitled to the 
greatest weight, care must be taken not to press it beyond its 
Icgitimate extent. 1 Taylor, Ev. 10th ed., §557. Mr. Wig- 
more says that the objection to such evidence seems to be two- 
fold; (1) that there is a natural tendency to infer from the 
mere production of a material object, and without further evi- 
dence, the truth of all that is predicated of it; and (2) that 
_ the sight of deadly weapons or of cruel injuries tends to over- 
whelm reason and associate the accused with the atrocity with- 
out sufficient evidence; that the objection in its first phase may 
be at least partly overcome by requiring that the object be 
properly authenticated before or after production; but that the 
objection in its second phase cannot be entirely overcome even 
by express instructions by the court; but that it is doubtful 
whether the necessity of thus demonstrating the methods and 
results of crime should give way to this possibility of undue 
prejudice; that no doubt such an effect may occasionally in an 
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extreme case be produced, and no doubt the trial court has a 
discretion to prevent an abuse of the process, but that in the 
vast majority of instances in which such objections are made 
they are frivolous, as there is no reason for apprehension, and 
accordingly that such objections have almost invariably been 
repudiated by the courts. 2 Wig. Ev. §1157. 

Applying this doctrine, we think it clear that there is no 
reason for apprehending that the respondent was harmed by 
what took place. 

During the examination of Mrs. DuBois, the State’s attor- 
ney produced a piece of an eaves spout, and asked her whether, 
in going around to the front of the house, as she said she did, 
she saw the respondent do anything to the spout. The ques- 
tion was excluded, and the respondent excepted to the act of 
the State’s attorney in producing the spout before the jury 
before it was offered in evidence and the offer ruled upon. This 
objection may well be classed with the ‘‘vast majority of in- 
stances’’ that Mr. Wigmore says are frivolous because they 
afford no reason for apprehension. 

Mrs. DuBois was allowed to testify that when she was in 
the front part of the house she recognized another person out 
in front of it. This was excepted to, and is now urged as error 
because the thing testified to was not in issue nor relevant to 
the issue. But irrelevancy alone does not vitiate if it can be 
said that the testimony did not harm the excepting party, and 
the testimony complained of was so entirely without significance 
that it could not have harmed the respondent. State v. Bean, 
717 Vt. 384, 60 Atl. 807; State v. Plant, 67 Vt. 454, 32 Atl. 237, 
48 Am. Rep. 821. 

The State’s evidence tended to show that the house of Fred 
Contin, where the alleged assault was made, was about forty 
rods from Thomas Lapoint’s house, from which the respondent 
and three other men came on that occasion; that early in the 
evening of that day, Mrs. DuBois was standing in the back 
door of the Contin house, where she lived, watching her two 
little brothers put the hens into the barn some distance away, 
when she saw four men leave the vicinity of the Lapoint house 
and in company approach the Contin house; that the respond- 
ent was one of the men, and was dressed in woman’s clothes, 
and that when near the Contin house he left his companions in 
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the road and came to the back porch of the Contin house, 
climbed the porch steps, struck Mrs. DuBois in the chest and 
pushed her back against the door frame, hurting her arm and 
frightening her, and at the same time said: ‘‘Clear the road 
you damned bitch’’; that thereupon she called to the boys, who 
came running and met the respondent as he was retreating down 
the porch steps; that the respondent started after the boys, who 
circled around him and entered the front door of the house; 
that Mrs. DuBois ran through the house to the front door and 
threw hot water at the respondent who was in the front yard 
swinging his arms in a threatening manner, whereupon she went 
back into the house. | 

The respondent’s counsel, in his opening statement to the 
jury before any evidence was received, said that the respond- 
ent’s purpose in going to, the Contin house dressed in woman’s 
clothes was to call on Mr. Contin in a spirit of fun, with the 
intention of doing no hewm whatever, but to see what the result 
would be between Contin and his wife, who was extremely jeal- 
ous of her husband. 

The State called one of the boys as a witness, who was 
examined through an interpreter, who was asked to have the 
witness describe what the respondent did when he met the boys 
as they came from the barn. The respondent objected that the 
question called for evidence of an assault on the boys, which 
was not charged in the information. But the court overruled 
the objection, for that the evidence called for was a circumstance 
surrounding the immediate act charged, and on that ground, 
and not to show an assault on the boys, the witness was told to 
answer, and said, ‘‘He tried to hit them.’’ The State’s attor- 
ney said the answer might be stricken out, but the court allowed 
it to stand, and allowed the respondent an exception. But the 
answer, if not admissible for the purpose for which it was re- 
ceived, was admissible as tending to disprove that the respond- 
ent went there in a spirit of fun, with the intention of doing 
no harm whatever, as he claimed, for it tended to render that 
claim improbable. 

During the examination of the same witness the interpreter 
was asked to have him show just how the respondent tried to 
eatch hold of his sister as he said. The interpreter then spoke 
to the witness, who made some reply, which he illustrated with 
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his arms and hands, and then the interpreter gave his answer 
thus: ‘‘He said he tried to catch her like that’’—illustrating 
with his arms and hands—‘‘and his sister ran away and he tried 
to catch her.’’ The respondent objected to ‘‘that characteriza- 
tion.’’ But the court allowed it to stand, and the respondent 
excepted. It is objected that the answer was inadmissible as 
not tending to show an assault on the prosecutrix but on a 
third person, and as being opinion evidence. The first objec- 
tion was not made below and therefore cannot be made here. 
Massucco v. Tomassi, 80 Vt. 186, 67 Atl. 551. Treating the 
second objection as within the objection below, it ia not well 
taken, for the characterization was not opinion but a plain state- 
ment of fact from which alone the jury could draw an intelli- 
gent conclusion. 

This disposes of the exception to the testimony of Mrs. 
Contin that the respondent started to run after her sister to 
catch her, referring to the occasion testified to by the boy. 

Mrs. Contin was also allowed to testify that after the as- 
sault, and after the prosecutrix, her daughter, threw the hot 
water, she heard the window break in her bedroom. It does 
not appear what the objection was below, but it is now urged 
that there was nothing to connect the respondent with the break- 
ing of the window; that the information does not charge him 
with it; and that it was testimony as to an entirely irrelevant 
transaction, and gave the jury a chance to infer that it had 
some connection with the dangerous weapons they had seen, and 
that both the weapons and the event had some connection with 
the respondent. But though the information does not charge 
the respondent with breaking the window, it do¢s not appear 
that there was nothing to connect him with it, but on the con- 
trary it would seem that there was something, for the court 
charged, that as bearing on the intent with which the respond- 
ent went there, and as answering his evidence that he went there 
in a spirit of fun, the State had shown the jury some testimony, 
as the court remembered it, of an instance when the respondent | 
hurled something through the window of the house, and that 
the jury had a right to consider that as bearing upon his story, 
whether he went there in a spirit of fun or of war or mischief. 
No exception was taken to this part of the charge, and no sug- 
gestion of misapprehension of the testimony on the part of the 
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presiding judge appears to have been made, and so it must Re 
said that error on this point does not appear. 

The court confined the State for conviction to what re 
place on the back porch of the Contin house, and charged that 
the question was whether the respondent there laid his hands 
on the prosecutrix as the State’s witnesses testified he did, and 
made the case turn on the way the jury found that question, and 
told the jury that the tendency of the respondent’s testimony 
was to deny that assault and battery. The court supplemented 
its charge by saying that it had been suggested that it had 
charged that if the respondent laid his hands on the prosecutrix 
even in fun, he committed an assault and battery and would be 
liable, but that the court did not intend to charge that way, but 
said that it charged, ‘‘if he laid his hands on her as the State 
claimed,’’ and that the court did not understand when it charged 
that way that the respondent claimed that if he did lay his 
hands upon her it was in fun, but that the respondent’s counsel 
now claimed that, and so the court charged that if that was so, 
and it was not against her will, he would not be guilty, but if 
he laid his hands upon her against her will and without her con- 
sent, he would be liable; but that it was for the jury to find 
whether he did it in fun and mirth—whether it was a matter 
of sport between them. The respondent objected to this portion 
of the charge, and requested the court to qualify it by saying 
that it would be an assault and battery if he laid his hands upon 
her without her consent in an angry, revengeful, rude, insolent, 
or hostile manner. But the court omitted to qualify as re- 
quested, allowed the charge objected to to stand, and the re- 
spondent excepted. 

The respondent contends that now the whole argument re- 
solves itself into a discussion of what constitutes a criminal 
assault and battery, and that it was important for the trial 
court to differentiate between what would sustagn a civil action 
for assault and battery and what is necessary to make a criminal 
assault and battery, which was not done; that it is one of the 
vital principles of the law of torts that as affecting the liability 
itself, the question of intent does not arise; but that as affecting 
eriminal liability, the question of intent does arise. Counsel 
Hlustrate this last proposition by supposing that instead of 
touching the prosecutrix in an angry, revengeful, rude, insolent, 
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or hostile manner, the respondent in passing through a door 
had accidentally hit her and knocked her down, in which ease, 
it is said, he would not be criminally liable. 

But the court was not called upon to differentiate as con- 
tended, for the respondent did not claim that he accidentally 
nor unintentionally laid his hands upon the prosecutrix, nor 
admit that he touched her at all, even in fun, though he claimed 
at the close of the charge that if the jury found he did lay his 
hands upon her, he did it in fun. That was the reason or ex- 
cuse he suggested for laying his hands upon her if he did at all, 
which he practically denied, and this suggestion the court gave 
him the full benefit of by charging that if it was true, he was 
not guilty. Without this, he suggested no reason nor excuse for 
laying his hands upon her, and therefore if he did lay them upon 
her, he must be taken to have done it intentionally, and if with- 
cut her consent and against her will, it was unlawful and a 
battery. 2 Bish. New Crim. Law, §72; 3 Bl. Com. [*120]. 

The request to qualify the charge was unsound, for though 
one consents to be beaten, it-is no justification when it is a matter 
that concerns the peace and dignity of the State. Willey v. 
Carpenter, 64 Vt. 212, 23 Atl. 6830; Commonwealth v. Collberg, 
119 Mass. 350, 20 Am. Rep. 328; Cooley, Torts, 163. 


Judgment that there is no error in the proceedings of the 
county court; that the respondent take nothing by his excep-. 
' tions; and that execution of the judgment and sentence be done. 
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Zoa OLIN v. ARTHUR MARTELL. 


October Term, 1909. 
Present: RoweELu, C. J., MUNSON, WATSON, and HASELTON, JJ. 


Opinion filed January 7, 1910. 


Landlord and Tenant—Trover—Buill of Exceptions—Failure to 
Show Cause of Actton—Letting Farm on Shares—Tenants 
in Common of Personal Property—Sale of Common Prop- 
erty by one Co-Tenant—Right of the Other to Maintain 
Trover. 


In trover for the conversion of hay, no cause of action is shown by a 
bill of exceptions which states only that plaintiff leased her farm to 
defendant for one year by a writing that required defendant to 
leave as much hay on the premises at the end of the term as 
he found there when he took possession; that defendant surrendered 
the premises at the end of the term, and a settlement was then 
had of matters arising under the lease; that when defendant took 
possession there were five tons of hay in a certain bay in one 
of the barns; and that after the settlement plaintiff discovered 
that, during the term, defendant had taken five tons of hay from 
that bay, appropriated it to his own use, and replaced it with straw. 

The lease of a farm for a cash rental, without lien reserved, makes 
the lessee the owner of the crops raised during the term; while the 
ordinary lease of a farm “on shares” makes the parties tenants in 
common of such crops. \ 

‘As a general rule one tenant in common of personal property cannot 
maintain trover against his co-tenant for the sale of the common 
property. 


Trover for the conversion of hay. Plea, the general issue. 
Trial by jury at the September Term, 1908, Franklin County, 
Powers, J., presiding. Plaintiff’s counsel made an opening 
statement of his case, revealing only the facts stated in the opin- 
ion, which the defendant admitted. ‘Thereupon a verdict was 
directed for the defendant, and judgment thereon. The plain- 
tiff excepted. The opinion states the case. 
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Nathan N. Post for the plaintiff. 
H. N. Deavitt for the defendant. 


Munson, J. The plaintiff leased her farm to the defendant 
for one year by a writing which required the defendant to 
leave as much hay on the premises at the end of the term as he 
found there when he fook possession. This is all we know re- 
garding the lease. The defendant surrendered the premises at 
the expiration of the term, and a settlement of matters arising 
under the lease was had the same day. Nothing further ap- 
pears regarding the settlement. When the defendant took pos- 
session there were five tons of hay in a certain bay in one of 
the barns; and after the settlement the plaintiff discovered that 
the defendant had taken five tons of hay from this bay and 
appropriated it to his own use, putting straw in its place. This 
was done before the expiration of the term. The action is 
trover for the conversion of this hay. 

The question argued by counsel is whether the plaintiff can 
maintain trover, but the case as presented fails to show the ex- 
istence of any claim.” The plaintiff’s right was not to have any 
particular hay, but to have as much hay left on the premises 
as was there when the defendant took possession. For aught 
that appears the defendant may have left as much hay on the 
premises as was on them when he went there. But if the case - 
is to be passed upon as treated by counsel, the suit cannot be 
maintained. The fact that the plaintiff was the owner of the 
farm does not determine that she was the owner of the crops 
grown during the defendant’s occupancy. If the lease was for 
a cash rental without lien reserved, the lessee would be the owner 
of the crops. If the lease was on shares without modifying pro- 
visions, the lessor and lessee would be tenants in common of 
the crops; and as a general rule, one tenant in common of per- 
sonal property is not liable in an action of trover at the suit 
of his cotenant for selling the common property. Kellogg v. 
Fox, 45 Vt. 348. Nothing appears here to subject the defend- 
ant to this hability. The question whether the defendant was 
leaving hay enough on the premises to meet his obligation in 
that behalf was a matter for consideration in the settlement had, 
and we know nothing of the nature or terms of the settlement. 
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If the plaintiff’s understanding that this space was filled with 
hay instead of straw led her to make a settlement different from 
what she otherwise would, that affords no basis for a suit in 
trover. 


J udgment affirmed. 


A. W. Merap’s Apmx. v. Frep A. OWEN. 


October Term, 1909. 
Present: ROWELL, C. J.. MUNSON, WATSON, HASELTON, and Powers, JJ. 
Opinion filed January 7, 1910. 


Arbitration and Award—Submission—Consideration—Revoca- 
tion—Effect — Remedy — Costs in Equity — Discretion of 
Court. 


Mutual promises of submission to arbitration afford sufficient considera- 
tion for a binding contract of submission; but either party may 
revoke the submission at any time before the publication of the 
award, and the only remedy for such revocation is a suit for 
damages for breach of the contract of submission. 

A revoked submission to arbitration is no bar to a subsequent suit on 
the claim submitted. 

Where tenants in common of personal property submitted to arbitra- 
tion their controversy in respect thereof, and, when the arbitrators 
had nearly completed their work, one of the co-tenants revoked the 
submission and brought a bill in equity for an accounting, by virtue 
of which the property was sold by a receiver, the other co-tenant’s 
share in the proceeds was properly. ‘based on the amount received 
at the sale, and not on the valuation made by the arbitrators. 

“In a suit in equity for an accounting costs should generally be borne 

equally, but the court need not follow that rule where to do so 

would be inequitable. 
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Where a controversy was submitted to arbitration, and, when the work 
of the arbitrators was nearly completed, the oratrix revoked the ar- 
bitration and brought a bill in equity for an accounting, in which 
she prevailed, it was a proper exercise of the court’s discretion 
to award costs to defendant. 


APPEAL IN CHANCERY. Heard on the pleadings and mas- 
ter’s report at the December Term, 1908, Addison County, 
Stanton, Chancellor.. Decree for the oratrix. The defendant 
appealed. The opinion states the case. 


W. H. Davis and Leroy C. Russell for the oratrix. 


The defendant’s share of the proceeds of the common prop- 
erty was properly based on the amount received from the sale 
thereof by the receiver, and not on the valuation made by the 
arbitrators. 30 Cyc. 689; Moore v. Huntington, 17 Wall. 417; 
2 Daniel Chancery, P. & P. 1741; Hutchinson v. Lassarenee, 2 
Ball. & B. 55; 3 Kent Com. 37; Darby v. Darby, 3 Drew 495, 
61 Eng. Rep. 992; Austin v. DeRocha, 23 La. Ann. 44. 


H. 8. Peck for the defendant. 


Munson, J. The defendant occupied and carried on the 
oratrix’ farm on equal shares from March 4, 1904, to March 7, 
1906, under an oral contract. When he came there he bought, 
at the oratrix’ request, the half interest of his predecessor in 
some live stock then on the farm; and the oratrix and the de- 
fendant maintained their equal interest in this stock and its 
increase, and in the products of the farm, during the defend- 
ant’s stay. Difficulties arose between the parties early in the 
winter of 1905-6, and the oratrix demanded possession of the 
premises sometime in January; but.after this the parties agreed 
to adjust their matters by arbitration, and on February 28, 
1906, they signed a writing by which W. H. Brownell, the ora- 
trix’ brother-in-law, and C. J. Torrey, the defendant’s father- 
in-law, were agreed upon for this service.. Brownell was also 
made the agent of the oratrix, and Torrey the agent of the 
defendant, for all matters connected with their work. The- 
arbitrators entered upon their work immediately, and proceeded 
therein until March sixth, without any difficulties arising be- 
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tween them, and exercising their best Judgment as to valuations. 
The work was then practically completed, except the appraisal 
and division of the hay and some other produce. Both parties 
had knowledge of the work done by the arbitrators, and knew 
the results as far as they had gone. The oratrix had a confer- 
ence with her attorney on the day named, and about noon of that 
day Brownell gave defendant written notice that the agreement 
was revoked. About noon of the following day, the defendant 
was arrested on a justice ejectment writ and committed to jail. 
He returned from jail on the ninth, and on the tenth this bill 
and injunction were served on him. The cross-bill was served 
en the oratrix April eleventh, with an order enjoining her from 
interfering with the defendant in such care and protection as 
he might wish to give the stock that was jointly owned by him 
and the oratrix. A recelver was appointed on the oratrix’ mo- 
tion May nineteenth. 

The defendant was in possession of the premises until his 
arrest, caring for the stock and produce and otherwise managing 
the farm. He had no care of the property after this, except 
to leave it in charge of a young man, who departed forthwith 
at the oratrix’ command enforced by a threat. When the de- 
fendant was arrested the oratrix assumed control of the farm 
and nearly all the personal property, and placed another man 
in charge of the farm, stock and produce; and before the defend- 
ant returned from jail she had new locks put on the barn and 
other buildings, and had all the places by which one might enter 
them boarded up, and directed the man in charge to tell the 
defendant on his return not to go into any of the buildings, 
and to have nothing to do with, or exercise any care over, the 
common property or any part of the farm, which order was com- 
municated to the defendant on his return; and the buildings 
were kept locked continuously until two days after the service 
of the injunction obtained by the defendant on his cross-bill. 

The common property was sold by the receiver June 13, 
1906, under an order of court, for $1,781.47, and the amount 
decreed the defendant is based upon the avails of the sale as 
returned by the receiver. The master has found, at the request 
of the defendant, that if the arbitrators had completed their 
work their valuation of the property as of March 4, 1906, would 
have been $2,286.46; and the defendant claims that the decree 
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should have been based on this valuation. The claim is not sus- 
tainable. It is true that mutual promises of submission to arbi- 
tration afford sufficient consideration to bind the parties. M1s- 
sisquot Bank v. Sabin, 48 Vt. 239. But either party may re- 
voke the submission at any time before the publication of an 
award. Aspinwall v. Tousey, 2 Tyl. 328. The remedy of the 
other party is a suit for damages on the agreement of submis- 
sion. Hawley v. Hodge, 7 Vt. 237. A revoked submission is 
no bar to a suit on the claim submitted. Sariwell v. Sowles, 
72 Vt. 270. It follows that when such a suit is brought the 
rights of the parties are to be determined by the rules applicable 
to that proceeding, regardless of what may have been done under 
the submission. This is a bill for an accounting between parties 
owning personal property in common. Equity accomplishes an 
adjustment in such cases by a sale of the property and a division 
of the proceeds. The decree was properly based upon the avails 
of the receiver’s sale. 

The decree gives the defendant his taxable costs, and the 
oratrix claims this was error. It is said that inasmuch as the 
proceeding is for an accounting the costs should have been 
borne equally, by payment from the common fund or otherwise. 
This would have been in accordance with the general rule, but 
the court was not bound to follow the rule if the result would 
be inequitable in the circumstances. Upon the facts presented 
the defendant’s continuance in possession was not in opposition 
to the oratrix’ right, but upon a tacit understanding connected 
with a friendly arrangement for the settlement of their affairs. 
The opportunity afforded by the sudden change from a friendly 
adjustment to legal proceedings which involved the temporary 
imprisonment of the defendant, was used to exclude the defend- 
ant from all share in the management and care of the common 
property. The oratrix occasioned the expense of this account- 
ing after an adjustment had been nearly completed by means 
of an honestly conducted proceeding had under her own agree- 
ment. These circumstances afforded a basis for an exercise of 
the court’s discretion, and its disposition of the matter will not 
be interfered with. 


Decree affirmed and cause remanded. 
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Davin Fraser v. A. C. BLANCHARD AND PatricK CROWLEY. 


May Term, 1909. 


Present: RoweELL, C. J.. MUNSON, WATSON, HASELTON, and Powers, JJ. 


Opinion filed September 7, 1909. 


Master and Servanit—Injuries to Servant—Assumed Risk— 


Proximate Cause—Negligence—Questhions for Jury—Mas- 
ter’s Duty—Safe Appliances—Transitory Risk—Scope of 
Cross-Examination—Conduct of Counsel—Improper Ques- 
tion—Action of Court—Sufficency—Jury—Competency— 
Formation of Opinion—Newspaper Reports. 


Although the transcript be made to control as to the tendency of the 


evidence, yet the bill of exceptions will be followed in that 
respect where there is no claim that it does not fairly disclose 
such tendency. 


The fact that the elements and combinations from which the danger 


arises are obvious does not always make the danger so apparent 
that the servant will be held as matter of law to comprehend and 
assume the risk thereof, for the conditions may be recent and the 
danger obscure, especially to an inexperienced workman, in which 
cases the question of assumed risk is for the jury; but where the 
dangerous conditions are constant, of long standing, obvious to 
one of common intelligence, and the danger one that is suggested 
by common knowledge, and the servant is mature, intelligent, and 
experienced, the question of assumed risk is for the court. 


In an action by a servant for injuries from the slipping of a derrick 


mast that fell on him while he was assisting to raise it, and which 
he claimed was not properly secured at the foot, evidence con- 
sidered and held that the questions of assumed risk, of defendant’s 
negligence and whether that was the proximate cause of the in- 
jury were for the jury. 


The rule that a master’s duty to use due care to provide safe appliances 


does not extend to mere transitory risks was not applicable where 
the side chains used to hold the foot of a derrick mast on the 
ground while it was being raised were placed too high by the fore- 
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man, who, upon discovering it, stopped the raising of the mast, 
and directed plaintiff to remedy the defect. 

Where the record does not show that a permitted question was 
answered error does not appear. 

Where an expert witness testified in chief as to how a derrick should 
be raised, and what were the dangers in raising it in a certain 
manner, it was not error to exclude the cross-question whether such 
dangers were not discoverable to anyone. 

In an action by a servant for injuries defendant’s witness testified in 
chief to having been in plaintiff’s house the first night after the 
accident, when defendant’s foreman was there, and that plaintiff 

told the foreman that he did not blame anyone for the accident, 
the prejudicial effect of the cross-question whether the witness 
was there the night the foreman tried to get a settlement, of 
which there was no evidence, claimed to have been asked only to 
identify the time, was cured by the court immediately directing 
the jury to disregard any evidence of a settlement. 

If the trial court believes that its direction to the jury not to consider 
evidence sought to be elicited by an improper and prejudicial ques- 
tion did not cure the harm, it should set aside the verdict; and 

‘ while the objecting party should move to set aside the verdict 
against him, if he thought the court’s direction did not cure the 
error, his failure to do so was not a waiver of his exception to 
the question. | 

The mere asking of an improper and prejudicial question which is not 
answered and which the court immediately directs the jury to dis- 
regard is not like admitting improper evidence which cannot be 
charged out, but is analogous to an offer of improper evidence that 
is excluded, which is rarely ground for reversal, though it may 
be if counsel] persists in trying to get it before the jury. 

The fact that two jurymen trying a case had read a newspaper article 
stating that the parties were trying to settle did not disqualify them 
where they had never formed or expressed an opinion thereon, 
nor if they had done so would it necessarily have disqualified them, 
since, to disqualify, the opinion must be based on substantial facts 
and permanently bias the mind. 

On reargument, evidence further considered, and held that, though 
this Court erroneously stated in its opinion that plaintiff’s evidence 
tended to show that, in order to hold the butt of the mast against 
the rim of the socket to keep it from slipping as it was being 
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raised, “it was necessary to fasten that end with a chain on either 
side, and to attach it to a third chain and hitch it to some suitable 
object to keep the mast from slipping endways, but that defendant 
had only one chain attached when the mast was being raised, 
and that a side chain,’’ whereas the statement should have been 
that plaintiff’s evidence tended to show that two side chains, or 
a chain to keep the mast from slipping endways, should have been 
used, the question of defendant’s negligence was still for the jury. 


Case for negligence. Plea, the general issue. Trial by jury 
at the September Term, 1908, Washington County, Taylor, J., 
presiding. Verdict and judgment for the plaintiff. The de- 
fendant excepted. The opinion states the case. 

After the opinion in this case was filed, a motion for reargu- 
ment was made by the defendant, and publication was deferred 
pending reargument, which was had at the January Term, 1910. 


H. R. Bygrave and Riehard A. Hoar for the defendant. 


The master has no duty to instruct the servant where the 
work and the manner of doing it can be comprehended by a man 
of ordinary intelligence, and the servant is such a man. 
Reynolds v. B. & M. &. R., 64 Vt. 66; 4 Thompson Com., §4061; 
1 Labatt, Master and Servant, §2388; Gleason v. Smith, 172 Mass. 
50; Hathaway v. Mich. C. R. Co., 51 Mich. 253; Collins v. Lacoma 
Car Co., 68 N. H. 196. 

The master’s duty to use due care to furnish safe appliances 
does not extend to such transitory risks as the one here in ques- 
tion. Lambert v. Missisquor Pulp Co., 72 Vt. 278; Garron v. 
Miller, 72 Vt. 284; McCann v. Kennedy, 167 Mass. 23; Whittaker 
v. Bent, 167 Mass. 588. ~ 


John W. Gordon for the plaintiff. 


Rowe Li, C. J. This is case for negligence in not properly 
securing the foot of the mast of a derrick that the plaintiff was 
helping raise on the dump of defendant’s quarry, by reason 
whereof the mast slipped and fell and injured him. 

No copy of the declaration is furnished, but according to the 
defendants’ brief it consists of two counts; one, that the plain- 
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tiff was ignorant of the work of raising a derrick, which the de- 
fendants well knew, and yet did not instruct him in it; the other, 
that the defendants did not furnish him a safe place in which to 
do the work, in that they did not properly secure the foot of the 
mast from slipping and the mast from falling. 

Although the transcript is made to control as to the tendency 
of the evidence, yet as no claim is made that the bill of excep- 
tions does not fairly disclose its tendency, we follow that, by 
which it appears that the testimony on the part of the plaintiff 
tended to show that he hired out to the defendants a few days 
before the accident to work for them in their quarry as boss 
derrickman, a business at which he had worked in different quar- 
ries in Barre for about a year; that the duties of such a boss 
were to assist in and oversee the hoisting and moving of stone 
and the clearing of refuse from the quarry; that the business of 
raising and lowering derricks was not within the scope of his 
employment, nor contemplated when he entered into it, but was 
a thing that he knew nothing about, and so informed the de- 
fendants; that he did not know how to raise a derrick with 
safety to himself; nor know nor appreciate the dangers connected 
therewith, and that the defendants gave him no instructions in 
respect thereto; that the defendant Crowley called him to help 
raise the derrick in question, in and about which work he was 
acting merely as a helper under the personal supervision and 
direction of Crowley, who was present, taking charge of the work 
and giving orders, which he and the others were obeying; that 
the derrick consisted of a mast and a boom, the mast being about 
thirty feet long and a foot in diameter at the butt and ten inches 
at the top; that the cast iron socket in which the foot of the 
mast was to rest was circular in form on the outside, and fast- 
ened to timbers that rested on the ground; that when the mast 
was in place for raising, the butt end was against the outside rim 
of the socket to keep it from slipping; that in order to hold it 
there, it was necessary to fasten that end with a chain on each 
side, and to attach to it a third chain and hitch it to some suitable 
object to keep the mast from slipping endways, but that Crowley 
had only one chain attached when the mast was being raised, 
and that a side chain. 
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The testimony on the part of the plaintiff further tended to 
show that when the mast was being raised Crowley stopped it, 
and ordered the plaintiff to get some tackle blocks and go under 
it at a place about ten feet from the butt where the mast was 
five or six feet from the ground, and attach the blocks to a chain; 
that the plaintiff obeyed, and when under the mast to perform 
that work, it slipped endways because not properly fastened, and 
fell upon the plaintiff and severely injured him. 

The testimony on the part of the plaintiff further tended 
to show that as boss derrickman he had nothing to do with hitch- 
ing the chains at the foot of the mast, and had not sufficient ex- 
perience, as the defendants knew, to enable him to determine 
when the foot of the mast was sufficiently secured. 

The testimony on the part of the defendants tended to show 
that when Crowley hired the plaintiff he represented himself to 
be a boss derrickman and as understanding how to operate der- 
ricks; that he told him where he had worked, and how long he had 
worked in other quarries, and that Crowley spoke to him about 
taking down this very derrick, and he said he could do it; that 
what induced Crowley to hire him and agree to pay him as much 
as he did was because he told what a good man he was, and 
capable of taking down and erecting the derrick in question all 
right; that Crowley had had no experience in raising and hand- 
ling derricks, and wanted to hire a man capable of taking down 
and setting up this derrick; that the day before the accident, 
Crowley put the plaintiff in full charge of taking down and set- 
ting up this derrick; that the plaintiff had the entire charge of 
the work, and that although Crowley was in general charge of 
the quarry, he took no charge of this particular work, and gave 
the plaintiff no orders as to how the derrick should be taken down 
nor set up, nor how to attach the chains nor the tackle blocks; 
that the plaintiff took down the derrick and moved it to the place 
where it was to be set up and attached the necessary chains the 
day before the accident; that on the day of the accident the side 
chains were placed too high up from the butt of the mast, and 
attached to large stones on either side of the mast to keep the foot 
of it against the socket and foundation so it would not slide side- 
ways when being raised; that when the top of the mast was 
raised twelve or fifteen feet from the ground it was discovered 
that the side chains were too tight, whereupon the plaintiff 
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stopped the engine and went for some tackle blocks, took off one 
of the side chains and hitched on one of the pulley blocks and 
then took the block and went up the dump to hitch it to another 
chain that he had put around a big stone the day before to draw 
the mast up by, and when he was in the act of thus attaching 
the block, Crowley warned him of the danger; that the derrick 
shot straight ahead towards the engine house; that Crowley 
gave the plaintiff no directions to go under the mast to attach the 
block to the chain around the big stone, but told him to keep 
out of there for it was dangerous; and that whatever the plain- 
tiff was doing at the time of the injury was done of his own 
* accord. 

The defendants claimed that all the testimony showed that 
the chains were in plain sight, and that with the exercise of due 
care the plaintiff could have seen and ascertained the condition 
and situation of everything connected with the work. | 

The defendants moved for a verdict for that there was no 
evidence of negligence on their part, and none of due care on the 
plaintiff’s part; that the plaintiff knew and understood, or in the 
exercise of due care could have known and understood, all the 
risks and dangers incident to the work he was doing at the time 
of the injury, and therefore assumed them as matter of law; that 
his evidence failed to show any causal connection between the 
negligence of the defendants, if any there was, and the injury 
received; and that a verdict for the plaintiff would have to be 
set aside as against the evidence and the weight of evidence. 

As to there being no evidence of negligence on the part of 
the defendants, it is claimed that they were not bound to instruct 
the plaintiff, because the work he was doing and the manner in 
which it was being done were so obvious that he must be taken 
to have known and comprehended the danger of it. But though 
the elements and combinations out of which the danger arises 
are visible, it cannot always be said that the danger itself is so 
apparent that the servant must be taken as matter of law to com- 
prehend and assume the risk of it. The visible conditions may 
be of recent origin, and the danger arising from them obscure, 
especially to one not acquainted with the work. In cases of that 
class, to which this case belongs, the question of assumption of 
risk igs for the jury. But if the conditions are constant and of 
long standing, and the danger is one that is suggested by the 
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common knowledge of all, and both the conditions and the dan- 
gers are obvious to the common understanding, and the servant 
is of full age, intelligent, and of adequate experience, and these 
elements appear without contradiction, the question becomes one 
of law for the court. Butler v. Frazee, 211 U. S. 459, 54 L. 
ed., 29 Sup. Ct. 136. 

The claim that there was no evidence of due care on the 
part of the plaintiff is largely based on the same ground as the 
claim that there was no evidence of negligence on the part of 
the defendants, namely, that every thing about the work was so 
visible that the plaintiff could have seen and comprehended the 
danger if he had exercised due care, and that the fact that he 
was hurt shows conclusively that he did not exercise due care. 
But what we have said on the assumption of risk is applicable 
here, and this claim is not sustained. 

As to the failure of the defendants properly to secure the 
foot of the mast, it is claimed that it is apparent from the evi- 
dence that the unfastening of the side chain was merely tem- 
porary, a transitory part of the work, and that the absolute duty 
of the master to see that due care is used to provide safe appli- 
ances does not extend to all the passing risks that arise from 
short lived causes. But such risks are those that naturally arise 
in the due prosecution of the work, as is shown by the cases to 
which the defendants refer. Thus, in McCann v. Kennedy, 167 
Mass. 23, 44 N. E. 1055, the plaintiff fell and was injured by 
stepping on a joist that had just been sawed nearly off for the 
purpose of making a well-hole in a house that was being repaired. 
He knew that the customary way of making such holes was to 
lay the joists and then cut them out, and knew where the hole 
would be. The only ground on which he could recover was, that 
while the joist remained it was a trap, and that he ought to have 
been warned. But the court said that the danger was moment- 
ary, and that it would be impracticable to require the master to 
warn his servant of every such transitory risk when the only 
thing the servant.did not know was the precise time when the 
danger would exist. Whittaker v. Bent, 167 Mass. 588, 46 N. E. 
121, also referred to by the defendants, is to the same effect. 

But here the risk did not so arise, but arose through the 
fault of the defendants, for Crowley himself testified that the 
side chains were placed too high up from the butt of the mast, 
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and that when the top of the mast was lifted, that was discovered, 
whereupon the plaintiff stopped the mast and took off one of the 
side chains, but the plaintiff’s testimony tended to show that the 
chains were thus placed under Crowley’s directions and not 
under his, and that Crowley stopped the mast and not he. So 
the rule invoked does not apply here, and it must be said that 
there was evidence of negligence on the part of the defendants, 
for Crowley’s testimony was to the effect that the danger was 
created by taking off the chain, and that he warned the plain- 
tiff of the danger. 

In support of the claim that the evidence fails to show any 
causal connection between the defendants’ negligence and the 
plaintiff’s injury, it is argued that the lack of instructions had 
nothing to do with the fall of the mast, for it does not appear 
that because of such lack the plaintiff did or omitted to do 
anything that contributed to its fall; and that assuming that the 
unfastening of the chain satisfies the allegation of negligence, 
still it must appear with reasonable certainty that the lack of 
that fastening caused the mast to fall, and that it does not so 
appear, but appears that with the exception of Crowley, every 
witness who testified on the subject said he did not know why 
nor how the mast fell, and that the closest description given was 
that the whole thing shot forward in the direction of the socket, 
and did not slip sideways, and that therefore there was nothing 
but speculation to show that the absence of the side chain caused 
the fall. But that is not all there is of the testimony, for the 
plaintiff’s tended to show that in order to keep the butt of the 
mast from slipping off the outside rim of the socket, it was 
necessary to fasten it with two side chains to hold it in place, 
and also to attach a third chain to it, and hitch it to some suitable 
object, to keep the mast from slipping endways, which was not 
done. This omission, the jury might well say, accounted for the 
mast’s slipping endways instead of sideways, if such was the 
fact. | 

The plaintiff asked one of his witnesses if he had been em- 
ployed by the defendants to look up witnesses, to which the de- 
fendants excepted. It does not appear that the question was 
answered. This is all the bill of exceptions shows, and we are 
referred to nothing in the transcript for anything more. It is 
enough to say of this exception that error does not appear. 
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One of plaintiff’s witnesses who had testified as an expert 
how a derrick should be raised and what the dangers were in 
raising one in the way undertaken in this case, was asked on 
cross-examination if such dangers were not discoverable to any 
one. The question was excluded. The defendants insist that 
that was error, for that if the witness was competent to testify 
as an expert what the dangers were, it was an improper limi- 
tation of the cross-examination to prevent eliciting from him the 
fact that the dangers were obvious, as that question was very 
material to the issue. But that was a thing dehors the matters 
of the examination in chief, and so not a proper subject of cross- 
examination. 

One of the defendant’s witnesses testified in chief to being at 
the plaintiff’s house the first night after the accident when 
Crowley and others were there, and that the plaintiff then told 
him that he did not blame anybody but himself, for Crowley 
told him not to go in there. On cross-examination he was asked 
if he was there the night Crowley was there trying to get a set- 
tlement with the plaintiff, and he said he was not. This was 
excepted to, whereupon the cross-examiner said he was trying 
to identify the time. Thereupon the court said that the jury 
would disregard any reference to settlement, that it was not 
to be considered in any way affecting the rights of the parties. 
But neither the bill of exceptions nor the transcript discloses 
any excuse, much less any justification, for asking the question, 
and the only thing for consideration is whether the court dealt 
with the offence sufficiently to cure the mischief. We said in 
Smith Woolen Machine Co. v. Holden, 73 Vt. 396, 403, 51 Atl. 
2, that the great weight of authority holds that the mischief 
of such a thing is cured when the offending counsel withdraws 
what he has said or done or the court at once rules out the ob- 
jectionable matter and instructs the jury not to consider it; but 
that if, after all, the court thinks the mischief is not sufficiently 
cured to insure the verdict against its taint, it would be its duty 
to set it aside, and on such terms as would be just. This is a 
salutary rule, and ought to be vigorously applied by the trial 
court, for it is obviously much better that the mischief should be 
cured there rather than dealt with here, and in this case a 
majority of the court thinks the mischief was cured by the 
timely and efficient action of the court. And it is fair to pre- 
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sume that the court thought so, for otherwise it would have been 
its duty to set the verdict aside, which it did not do. And so of 
defendants’ counsel, for otherwise they should have moved to 
set the verdict aside, as said in Lockwood v. Fletcher, 74 Vt. 72, 
o2 Atl. 119. But they did not waive their exception by not 
doing so. 

This is not like the admission of improper evidence that 
cannot be charged out. It is more like an offer of improper 
evidence that is not let in, which rarely vitiates, though it will 
sometimes, as it did in Rudd v. Rounds, 64 Vt. 482, 25 Atl. 438, 
where the persistent efforts of the plaintiff’s attorney to place 
before the jury the contents of a letter that had been excluded 
were characterized as ‘‘very reprehensible’’; and because it was 
‘allowed, it was held to be reversible error, curable only by show- 
ing that the letter was admissible, which was not done. 

Before the charge, counsel for the defendants called the 
attention of the court to an article in a daily paper published in 
the city, which stated that the parties were trying to settle the 
case. Counsel moved that the jury be discharged and the case 
continued, but said they did not want the court to inquire then 
whether any of them had read the article, and the court did not 
inquire, but overruled the motion, saying that as it did not 
appear that any of them knew about the article, it would not be 
warranted in discharging them. When the verdict was returned, 
the court inquired of the jury and learned that two of them had 
read the article, but that nothing was said about it in their 
deliberations. Thereupon the defendants moved to set aside 
the verdict as against the, evidence and the weight of evidence, 
and for that some of the jurymen had read the article. The first 
ground of the motion has virtually been disposed of in another 
connection. As to the second ground, the court said that as the 
matter came to the notice of counsel during the trial, it thought 
that the course they took then was such as to waive their right 
to raise the question after verdict; but whether that was so or 
not, that the court could not see that the verdict was in any way 
affected by what the jurymen read, and so overruled the motion, 
and rightly, we think, for it does not appear that the jurymen. 
even formed an opinion about the case from reading the article, 
much less expressed one; and if they had done both, it would not 


necessarily have disqualified them, as shown by State v. Meaker, 
10 
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54 Vt. 112, where it is said that the opinion, in order to dis- 
qualify, must be an abiding bias of the mind, based upon sub- 
stantial facts in the case, in the existence of which the juror 
- believes, and that the character of the opinion must be left 
largely to the determination of the trial court upon the evidence 
adduced. 

So in Reynolds v. United States, 98 U. S. 145, 25 L. ed. 244, 
it is said that in these days of newspaper enterprise and universal 
education, every case of public interest is almost sure to be 
brought to the attention of all the intelligent people in the 
vicinity, and that scarcely any one can be found among those 
best fitted for jurors who has not read or heard about the case 
and has not some impression or opinion as to its merits; that it 
is clear, therefore, that on trial of the issue of fact raised by a 
challenge for such cause, the court will practically be called 
upon to determine whether the nature and strength of the 
opinion formed are such as, in law, necessarily to raise the pre- 
sumption of partiality ; that the affirmative of that issue is upon 
the challenger, and the question presented one of mixed law and 
fact, to be determined as to the facts like any other issue of fact, 
upon the evidence; and that the finding of the trial court upon 
that issue ought not to be set aside by the reviewing court unless 
error is sO apparent that the law would leave nothing to the 
‘‘eonscience or discretion’’ of the trial court. See, also, Spies v. 
Illinois, 123 U. S. 131, 179, 31 L. ed. 80, 8 Sup. Ct. 22. 


Judgment affirmed. 


The judgment in this case was entered in vacation. At the 
October term the defendants filed a motion for reargument on 
several points. It was sustained as to only one, that of the de- 
fendants’ negligence; and on that, reargument was had at the 
January term. It is now pointed out and shown that we erred 
In saying in the opinion, as we did, that the testimony on the 
part of the plaintiff tended to show that in order to hold the 
butt of the mast against the outside rim of the socket to keep it 
from slipping, ‘‘it was necessary to fasten that end with a chain 
on either side, and to attach to it a third chain and hitch it to 
some suitable object to keep the mast from slipping endways, 
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but that Crowley had only one chain attached when the mast 
was being raised, and that a side chain.’’ Counsel agree that if 
we had said that the plaintiff’s testimony tended to show that 
two side chains, or a chain to keep the mast from slipping end- 
ways, should have been used, it would have been correct, and 
that is true. 

The defendants now claim, this error being seen, that there 
is no evidence of actionable negligence on their part, in proof 
of which they vouch the transcript, and select therefrom all 
the testimony they think material to the question. It is not, 
of course, necessary to consider all the testimony, for it is not 
a question of the weight of evidence, but only of its tendency; 
and if there is some evidence tending to show such negligence, 
it was enough to carry that question to the jury; and that there 
is some, is reasonably clear, we think, for the plaintiff testified 
that he had nothing to do with hitching the side chains, but that 
Crowley was doing that and directing the men who were helping 
him; that after the men were sent to the ends of the guys, 
Crowley gave directions for hoisting the mast, and when it was 
up ten or twelve feet, Crowley directed it stopped, and directed 
him to signal the engineer to stop, as there was a chain loose, 
and he signaled, and then Crowley went in and fixed the chain, 
and sent him for a set of tackle-blocks, and told him to hitch 
them on there to the foot of the derrick; that he went and got 
them, and then went in under the mast within some two or 
three feet from the foot of it, to hitch the blocks to a chain there 
was in there, as Crowley had told him, but that he did not hitch 
them on; that Crowley said there was some slack in that chain, 
meaning, as the plaintif— understood, the chain they pulled on 
the day before when they were pulling up the derrick, and which 
was then hitched to a big stone back quite a ways up under the 
derrick, but not hitched to the derrick itself in any way; that 
after making some remark to Crowley about the chain, he tried 
to straighten up to get out of there, as he thought there was 
some danger when Crowley spoke about it, but before he could 
straighten up the stick came down and struck him on his hand, 
which was lying across the stone somewhere; that as near as he 
could tell, he was about half straightened up, with his hand on 
the stone, trying to straighten up, when the stick struck him; 
and that neither Crowley nor anyone else gave any warning of 
danger before nor after he went in there. 
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On cross-examination he was asked if he did not know that 
he was twelve or fifteen feet further up under the mast where a 
chain was fastened to a big stone near the middle of the mast, 
and was pulling a block up there to fasten to that chain and he 
answered that he was going to hitch the pulleys to some chain 
that was hitched on there. He further testified that when he 
got up there, Crowley said there was some slack there, but that 
he did not reply that there was none, nor say that it would be 
all right to fasten the block on there, nor try to fasten it on there 
right after that, but dropped the block and started; that most 
likely Crowley told him about the slack, to warn him of the 
danger; and when asked if Crowley was not doing everything 
in his power to prevent his getting hurt, he replied that he did 
not have time to get out of there. He also said that he saw the 
side chain on when they were raising the mast, but whether 
he knew that one was taken off is left to inference for aught we 
ean find, and plaintiff’s counsel says there is no evidence of it, 
while defendants’ counsel say that the plaintiff does not deny 
such knowledge, and does not deny the only logical conclusion 
to be drawn from the situation shown to exist, namely, that the 
plaintiff himself removed the chain. But this was a question 
for the jury. 

Crowley says that when MeWhirt came back from the guy, 
one of the side chains was off. McWhirt says he came back 
from the guy ‘‘like enough’’ fifteen minutes before the ac- 
cident. Crowley says he came back from the engine-house not 
more than five minutes before the accident, and found one of 
the side chains off. He says that the chains were hitched too 
high on the mast, and were getting so tight that it looked to 
him as though they would break, and that he told the plaintiff 
he better lower the mast; that thereupon the plaintiff stopped 
the engine, and said he would get a pair of tackle-blocks and 
take off one of the side chains and hitch back to another chain, 
which he said was all right, as they put it on the day before to 
draw the stick up by; that when the plaintiff went for the blocks, 
he himself went to the engine-house and told the engineer not to 
start the engine till he got orders, and then to be very careful to 
start slow; that he went back to the dump in about ten minutes, 
and found McWhirt near the foot of the derrick; that they had 
taken off one of the side chains and hitched one to the pulley 


VT.] FRASER v. BLANCHARD AND CROWLEY. 149 


blocks, and that the plaintiff was, perhaps, twelve or fifteen feet 
up the mast, getting ready to hitch the blocks to another chain 
he had put around a big stone the day before to draw the mast 
up by; that the plaintiff was in under the mast, and he asked 
him if he did not know there was a lot of slack under that stone, 
and told him to come out of there, for it was not safe in there; 
that the plaintiff said the chain was all right; that they put it 
there the day before to haul the stick up with, and pulled hard, 
and it was all right, and with that he reached out his hand to 
attach the pulley blocks, being down on his knees with his hand 
resting on the stone, and the moment he hooked on to the chain 
the slack under the stone took up and the whole thing shot ahead. 
Crowley further testified that the other end of the chain around 
this big stone was hitched around the blocking at the foot of the 
mast to which the iron socket was fastened. 

The defendants say in their brief that the condition that 
made the accident possible was, that the mast was left suspended 
in the air with only one side chain on the butt, and they say 
that the plaintiff was to blame for that, and exonerate them- 
selves. But who was to blame for that, was an important 
question in the case on which the testimony was conflicting, 
and so was for the jury. Crowley admits that he knew one 
chain was off shortly before the accident, and he may have 
known it sooner than he admits, for he knew that the mast was 
stopped for a reason that involved, it would seem, taking off one 
or both of the chains and readjusting them, or of adopting some 
other means to secure the foot of the mast; and'if he was in 
charge of the work, as the plaintiff’s evidence tended to show, it 
might well be found that he knew about it from the first. He 
knew and comprehended the danger created by one chain’s being - 
off, for he says he saw it and warned the plaintiff. But it is 
argued that the plaintiff did not nor would heed the warning, 
but stayed and argued with Crowley, whereas if he had not 
delayed and tried to hitch to the chain, as Crowley says he did, 
but had hasted out as he might, he would have escaped injury. 
But the plaintiff denies pretty much all Crowley says about it; 
denies that he stayed and argued and tried to hitch on; but 
says that he dropped the block and started, and tried to get 
out but had not time. 

Now when we remember, as said in the opinion, that 
the plaintiff’s evidence tended to show that the business 
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of raising and lowering derricks was not within the scope 
of his employment, nor contemplated when he entered into 
it, but was a thing that he knew nothing about, and so informed 
the defendants; that he did not know how to raise a derrick 
with safety to himself, nor know nor appreciate the dangers 
connected therewith; and had not sufficient experience, as the 
defendants well knew, to enable him to determine when the foot 
of the mast was sufficiently secured ; and when we remember that 
his evidence further tended to show that in and about the work 
in hand he was acting merely as a helper under the personal 
supervision and direction of Crowley, who was present, taking 
charge of the work and giving orders, which he and the others 
were obeying,—it is manifest that whether he exercised the 
requisite care and haste to protect himself from injury was a 
question for the jury. 

It is further said that aecotaine to the plaintiff? s own story 
he was not doing what Crowley told him to do, for he says that 
Crowley told him to hitch the tackle-blocks to a chain at the 
foot of the mast, whereas he was trying to hitch them to a chain 
about midway of the mast, which was not the chain he says 
Crowley told him to hitch to. But that cannot be said, for 
though there is some uncertainty in the plaintiff’s testimony 
on this point, yet it is capable of being construed to mean that 
that was the chain to which he says Crowley told him to hitch, 
and the uncertainty arises largely from his saying that he went 
in under the mast two or three feet from the foot of it, whereas 
he was, in fact, in some twelve or fifteen feet from the foot. But 
the more he was pressed as to the distance, the more uncertain 
he was, but he says he was in where Crowley told him to go, 
and all agree, he with the rest, that he was in at the big stone. 
So whether he was doing what he says Crowley told him to do, 
was also a question for the jury. 

The defendants make some suggestions as to the law of the 
case. But as it is considered that there is nothing in the case 
as now presented that alters the legal aspect of it as before pre- 
sented, the law then declared and applied must govern now. 


The defendants’ proposition that there 1s no evidence of 
actionable negligence on their part not being sustained, the judg- 
ment must stand affirmed, and it rs so ordered. 
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WINFIELD §. Hout v. ADOLPHUS RULEAU. 


Special Term at Rutland, November, 1909. 
Present: ROWELL, C. J.. MUNSON, WATSON, HASELTON, and Powers, JJ. 


Opinion filed January 7, 1910. 


Deeds—Covenants of Setsin—Scope—Breach—Title in Grantee 
—Estoppel—Reciials. 


A covenant of seisin in a deed of real estate imports title, and is not 
satisfied by mere possession. 

A grantee in a deed poll conveying real estate cannot establish a 
breach of the covenant of seisin by showing that he himself was 
seised, and not the grantor; for such covenant protects the grantee 
only against title in third persons. 

Where a recital in a deed is intended to be a eitnteinent that all the 
parties thereto mutually agree to admit as true, it estops all; but 
if intended as the statement of one party only, he alone is estopped; 
and the intent is to be gathered from the deed. 


CovENANT. Heard, on general demurrer to the declaration, 
at the June Term, 1909, Bennington County, Waterman, J.. pre- 
siding. Demurrer sustained, and declaration adjudged insuffi- 
cient. The plaintiff excepted. Case passed to the Supreme 
Court before final judgment. The opinion sufficiently states 
the questioned allegation. 


O. M. Barber and FE. H. Holden for the plaintiff, 


The covenant in the deed declared upon that ‘‘I am the sole 
owner of the premises and have good right and title to convey 
the same’’ is a covenant of seisin and title. Marston v. Hobbs, 
2 Mass. 433; Willard v. Twitchell, 1 N. H. 177; Lockwood v. 
Sturdevant, 6 Conn. 373; Catlin v. Hurlburt, 3 Vt. 403. 

Estoppel is a defence which cannot be raised by demurrer, 
unless the facts constituting it affirmatively appear on the face 
of the pleadings. 1 Chitty on Pl. 522; 8 Enc. Pl. & Pr. 9; 16 
Cyc. 809. The grantee in a deed is not estopped to deny the 
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title of his grantor when he does not claim title under such 
deed, unless the instrument of conveyance contains some condi- 
tion, the acceptance of which would be equivalent to a covenant. 
11 Am. & Eng. Enc. of Law, 440; Robertson v. Pickerel, 109 
U. S. 608, 27 L. Ed. 1049; Bybee v. O. & C. R. Co., 189 U.S. 
663, 35 L. Ed. 305; Gardner v. Green, 5 R. I. 104; Small v. 
Proctor, 15 Mass. 495. 

The covenant of seisin is broken when made, if the cove- 
nantor does not then have title, regardless of the fact that it is 
in the grantee. Pinney v. Andrus, 41 Vt. 631, 641; Myrick v. 
Slason, 19 Vt. 121; Butler v. Gale, 27 Vt. 739; Bean v. Mayo, 
5 Me. 94; Townshend v. Weld, 8 Mass. 146; Hubbard v. Norton, 
10 Conn. 422, 431; Barlow v. Delaney, 40 Fed. 97; Browne v. 
Taylor, 4. R. A. (N. 8S.) 310 and note. 


J. K. Batchelder for the defendant. 


In this country a covenant of seisin, in most of the states, 
means that the covenantor is lawfully seised; in other words it 
is a covenant for the title. Cook v. Fowns, 1 Keble 95. 

‘‘And it never can be permitted for a person to accept a 
deed with covenants of title and then turn around upon a 
grantor and allege that hs covenant is broken in that at the 
time he accepted the deed, he himself was seised of the premises. ’’ 
Rawle on Covenants for Title, 455-56; Fitch v. Baldwin, 17 
Johns. 166; Beebe v. Swartwout, 3 Gilman, 179; Furness v. Wil- 
hams, 11 Ill. 229; Horrigan v. Rice, 38 N. W. 76; Swazey v. 
Brooks, 34 Vt. 455. 


RowE.u, C. J. This is an action for breach of the cove- 
nant of sole ownership in a deed of land from the defendant 
to the plaintiff. The breach alleged is that the defendant was 
not the sole owner, but that the plaintiff was, and had been for 
a long time. The defendant demurs generally. Both parties 
treat the covenant as virtually a covenant of seisin, and we treat 
iL so, inasmuch as under our law a covenant of seisin imports 
title, and is not satisfied by mere possession, as it is in some 
jurisdictions. 

The question presented is, therefore, whether a grantee 
in a deed poll can establish a breach of the covenant of seisin 
by showing that he himself was seised and not his grantor. 
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The plaintiff claims that the case rests for determination 
on the principles approved by this Court in Richardson v. Dorr, 
o> Vt. 9, 21. Those are general principles of undoubted sound- 
ness, but they are based upon the assumption that they come 
within the scope of the covenants, while here the thing they 
assume is the very thing to be decided, and it will not do to 
take the conclusion itself as one of the premises of an argument, 
for then you get ‘‘a circle in the proof,’’ which is fallacious. 

The plaintiff also claims that he is not estopped from show- 
ing that he was seised; and the defendant does not claim it, but 
claims that his covenant extends only to titles existing in third 
persons, and does not embrace a title already in the grantee. 
And in this he is sustained by the cases, some of which, however, 
seem to favor the notion of estoppel also. But in that we think 
they are wrong, as is pretty clearly shown in Sparrow v. King- 
man, 1 N. Y. 242, and many other cases. It may be well to 
say here that if there is a recital intended to be a statement 
that all the parties to the deed have mutually agreed to admit 
as true, it estops all; but if intended to be a statement of one 
party only, he alone is estopped; and that the intent is to be 
gathered from the deed. Stoughill v. Buck, 14 Q. B. 781, 68 
E. C. L. 

Coming now to the cases bearing directly upon the ques- 
tion, the first in point of time is Fitch v. Baldwin, 17 Johns. 
161, decided in 1819. That was an action on a covenant of seisin 
in a deed from the defendant to the plaintiff’s testator. The 
court said that the allegation that the defendant had broken his 
covenant of seisin because the testator owned the land when he 
bought it, was repugnant to the direct acknowledgment in the 
act of taking the deed from the defendant; that paying a valu- | 
able consideration and accepting the deed from the defendant 
restrained the testator from asserting that the defendant was not 
seised of the premises but that he was; that the covenant of 
selsin protects the grantee, not against title in himself, but only 
against title in third persons that might defeat the estate 
granted; and that it never could be permitted to a person to 
accept a deed with a covenant of seisin, and then turn round 
upon his grantor and allege that his covenant is broken because 
at the time he accepted the deed he himself was seised of the 
premises. 
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The same thing was held in Beebe v. Swartwout, 3 Gilman, 
(Ill.), 162, and put on.the ground of estoppel. So in Furness 
v. Williams, 11 Ill. 229, the defendant attempted to establish a 
breach of the covenant of seisin by showing that he himself 
was seised and not his grantor. But it was held that the cove- 
nant of seisin extends only to a title existing in a third person, 
and not to a title existing in the grantee. It was also held that 
the defendant was estopped from setting up title in himself. 

In Smiley v. Fries, 104 Ill. 416, one cotenant of three- 
fourths of certain land gave to his cotenant a warranty deed 
of the whole. Afterwards the other cotenant gave to him a 
warranty deed of his fourth. Held, that the covenants in the 
former deed were not broken by reason of the outstanding title 
in the other cotenant, the grantee, and that he could maintain 
no action on that account, and consequently that the title con- 
veyed by the latter deed did not inure to the benefit of the title 
conveyed by the former deed, because such inuring is by way 
of estoppel to avoid circuity of action, but as there could be no 
circuity of action, there being no liability on the covenants, 
there was no foundation for an estoppel. 

Harrigan v. Rice, 39 Minn. 49, 38 N. W. 765, was for a 
breach of the covenants in a deed from the defendants to the 
plaintiff. It was held that the covenants in a deed extend 
only to a title existing in a third person that may defeat .the 
estate granted, and not to a title already vested in the grantee. 
The court went on to say that if the plaintiff was induced by 
fraud to accept a deed of his own property, or had done so in 
ignorance of the facts affecting his rights, he might be entitled 
to some form of relief; but that he made no such suggestion, 
but predicated his right to recover solely upon the covenant of 
seisin. 

In Hames v. Armstrong, 146 No. Car. 1, 59 S. E. 165, 125 
Am. St. Rep. 4386, it is held that the covenant of seisin extends 
only to a title existing in a third person, and does not embrace a 
title already in the grantee. And see 8 Am. & Eng. Ency. Law, 
2d ed. 88; Rawle, Cov., 4th ed., 455; 2 Dev. Deeds, §891; Tied- 
man Real Prop. §615._ 

There seems to be nothing opposed to this doctrine. Com- 
stock v. Son, 154 Mass. 389, 28 N. E. 296, is not. That was an 
action on the covenant of warranty in a deed of land from the 
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defendant to the plaintiff. The defendant claimed that the 
deed conveyed no title and was void because he had previously 
mortgaged the premises to the plaintiff. But the court said 
that a deed is not void simply because it fails to convey a good 
title. To the suggestion of mutual mistake the court said that 
the only mistake on the plaintiff’s part was one into which he 
was led by the defendant’s statement, and consisted in supposing 
that the defendant had not previously mortgaged to him; that 
the mistake went only to motive, and that probably more would 
have to be shown to authorize a rescission even in favor of the 
plaintiff. 


Judgment affirmed and cause remanded. 


A. A. FAIRBANKS v. WARNER W. STOWE. 


Special Term at Brattleboro, November, 1909. 
Present: RowEt, C. J.. MUNSON, WATSON, HASELTON, and Powers, JJ. 


Opinion filed January 7, 1910. 


Statute of Frauds—Conveyance of Growing Trees—Effect as a 
Severance—Subsequent Acts of Vendor—Evidence. 


A conveyance of growing trees, to be removed only within a specified 
time, works in law a severance thereof from the freehold, converts 
them into personal property, and vests the title thereto in the 
grantees, who can thereafter sell and convey them orally or other- 
wise as they could any other personal property. 

Where the grantees named in a deed, duly witnessed, acknowledged, 
and recorded, and conveying standing trees that were to be 
removed only within a specified time, made a parol sale of the 
trees, they could not defeat the purchaser’s title by assigning the 
original deed to a third person to whom the land had been con- 
veyed. 
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A ruling based on a wrong ground will not be disturbed if it can be 
sustained on any ground. 

In trespass for cutting trees, evidence that defendant had acquired title 
to the trees by a parol purchase is not admissible under the general 
issue, as any matter of justification or excuse of a trespass must 
be specially pleaded. 


TRESPASS QUARE cLAUSUM for cutting trees. Plea, the 
general issue. Trial by jury at the April Term, 1909, Windham 
County, Butler, J., presiding. Verdict directed for the plain- 
tiff for nominal damages, and judgment thereon. 

On October 2, 1905, the defendant, then being the owner 
in fee of the farm of which the locus is a part, by his writing of 
that date, called in the case a contract or lease, duly signed, 
sealed, witnessed by two witnesses, and acknowledged, in consid- 
eration of five hundred dollars paid to him by Darling, Clark, 
and Hubbard, sold and conveyed to them ‘‘all the growing timber 
of every description’’ thereon, excepting and reserving what 
Was on a certain portion thereof described by bounds, said in- 
strument expressly stating that the right and title of the grantees 
thereunder were not in fee simple, but an estate for years, to 
extend only for the space of five years from the granting thereof. 
Said instrument was recorded in the land records of Halifax on 
November 138, 1905. 

On October 6, 1905, the defendant quitclaimed the farm to 
Boyd, who on May 38, 1907, quitclaimed it to Marvin Fairbanks, 
‘‘excepting the timber right of Darling, Clark, and Hubbard’’; 
and on May 6, 1907, Marvin Fairbanks conveyed the same by 
warranty deed to the plaintiff, ‘‘excepting the lumber right of 
Darling, Clark, and Hubbard.’’ The alleged trespasses con- 
sisted of the defendant’s entering upon the land described in 
said deeds, and cutting thereon certain of the trees conveyed 
by him to Darling, Clark, and Hubbard as aforesaid. 

The defendant claimed that he had orally bought the lumber 
rights of Darling, Clark, and Hubbard, and was acting there- 
under in cutting what he did, and claimed that his oral pur- 
chase was subsequently, and before he did the cutting, to wit, 
on June 11, 1908, reduced to writing and signed by Darling 
and Clark, and it is of the tenor following: ‘‘In consideration 
of sixty dollars paid to us by W. W. Stowe, we agree to sell 
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_ back the standing timber in the run, so called, and on the side 
hill back of the old barn. The same is part of the lot sold us by 
said Stowe in 1905, situated in the town of Halifax.’’ This 
paper is dated June 11, 1908, and signed by Darling and Clark. — 
It appeared that there was other lumber already cut on the lot, 
that belonged to Darling, Clark, and Hubbard, and no question 
was made but that they had a right to go thereon to take it away. 
The plaintiff owned the farm on August 1, 1908, the time of the 
alleged trespass, and was in exclusive possession thereof, save 
such rights as were acquired therein and being exercised by 
Darling, Clark, and Hubbard and the defendant. 

The plaintiff offered in evidence a writing, dated June 30, 
1908, purporting to be an assignment by Darling, Clark, and 
Hubbard to him of all their right, title, and interest under and 
by virtue of said contract or lease from the defendant to them, 
which said writing was under seal, had but.one witness, was 
executed in Massachusetts, and acknowledged before a special 
commissioner. The defendant objected to the admission thereof 
for divers reasons, and among them, that as it had but one wit- 
ness, it was not sufficient to convey an interest in land in this 
State; that it did not appear upon it that the person before 
whom it purported to be acknowledged was authorized to take 
the acknowledgment; and that it was not properly authenticated. 
Thereupon the plaintiff introduced testimony tending to show 
that by the law of Massachusetts one witness is sufficient to an 
instrument conveying an interest in real estate, and that the 
governor of that state can, with the consent of the council, 
appoint commissioners to acknowledge deeds, administer oaths, 
etc. Thereupon the instrument was admitted, to which the de- 
fendant excepted. The plaintiff testified that he bought the 
rights of Darling, Clark, and Hubbard about June 20, 1908, and 
soon after received said lease from them with said assignment 
pinned thereto. This was not disputed. The plaintiff also 
testified that at that time he had no knowledgesof the defend- 
ant’s claim. When said lease thus came into the plaintiff’s 
hands it had this written on the back of it: ‘‘ Halifax, Vt., June 
20, 1908, Town Clerk, please discharge this lease,’’ signed by 
Darling, Clark, and Hubbard but not sealed. 

When the plaintiff rested the defendant offered to show that 
the title to the trees in question was in Darling, Clark, and Hub- 
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bard at the time of the alleged trespass; that the defendant 
acquired title thereto from them, or license and permission 
to cut and remove them in manner aforesaid; that the 
title thereto was never in the plaintiff; that after the 
plaintiff knew that the defendant had bought them, he went 
to Darling, Clark, and Hubbard and acquired his claimed title 
for the purpose of defrauding the defendant, and procured 
said assignment by false and fraudulent representations, in that 
he wanted the assignment for the sole and only purpose of get- 
ting a thief, to wit, one White, off his place; that he was in- 
formed by Darling, Clark, and Hubbard that they had already 
sold the trees to the defendant; that whatever title the plaintiff 
took under said assignment he took subject to the defendant’s 
right; and offered to put in evidence the writing that Darling 
and Clark gave him evidencing his purchase of them as afore- 
said. But the defendant’s offers were excluded, to which he ex- 
cepted. <A verdict was then directed for the plaintiff, the court 
holding that the defendant’s license was revoked by Darling, 
Clark, and Hubbard’s assignment attached to the lease, and the 
discharge on the back of the lease; to all which the defendant 
excepted. 


Herbert G. Barber and Frank E. Barber for the defendant. 
Chase & Daley for the plaintiff. 


RoweE.u, C. J. The sale and conveyance of the trees to 
Darling, Clark, and Hubbard by the defendant, evidenced by his 
deed to them of October 2, 1905, worked in law a severance 
thereof from the freehold, converted them into personal prop- 
erty, and vested the title thereto in the grantees as such prop- 
erty, for that was manifestly the intention of the parties. There- 
fore the grantees could sell and convey them orally or otherwise, 
the same as they could any other personal property, and the 
defendant could acquire title thereto as he offered to show he 
did, and that title would authorize him to go upon the land and 
cut and remove them within the time limited, for the plaintiff 
took his title subject thereto, as the lumber right of Darling, 
Clark, and Hubbard was excepted in his deed, and their lease 
was on record. Nor could they defeat the defendant’s right 
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and title in this behalf by assigning the lease to the plaintiff, 
nor by discharging it, as they directed the town clerk to do. 
This being so, it is unnecessary to consider any of the objections 
to the admission of the assignment. | | 
Sterling v. Baldwin, 42 Vt. 306, is full authority for this 
holding. That was trespass for cutting trees. One Adams sold 
and conveyed the land to the plaintiff by deed duly executed and 
recorded, reserving therein to himself all the hemlock timber 
standing on a certain part thereof, with the right to cut and 
remove the same at any time within two years. Afterwards 
Adams sold the trees to Quimby, and evidenced it by a writing 
neither sealed, witnessed, nor acknowledged. After that, Adams 
quitclaimed to the plaintiff by a deed duly signed, sealed, wit- 
nessed, and acknowledged, all the rights and timber reserved to 
him in his first deed to the plaintiff. The Court said that by that 
reservation the parties virtually treated the trees as personal prop- 
erty, in no way so partaking of the nature of realty as to require 
a deed as between them to transfer the title thereto from Adams 
to the plaintiff nor from Adams to any one else; that therefore 
the deed subsequently made by Adams to the plaintiff, purport- 
ing to cover and convey only the same property, could be of no 
greater efficacy than such a writing as Adams gave to Quimby 
would have been if it had been given to the plaintiff instead of 
said deed. The Court held that Quimby got good title to the 
trees by his purchase of Adams, evidenced by said writing, and 
that his title was in no way defeated by the deed of Adams to 
the plaintiff subsequently obtained. The Court expressly says 
that the case does not at all bring into consideration the rights 
of bona-fide purchasers who take title by deeds duly executed, 
acknowledged, and recorded, and who are not affected by the 
record or in some other equivalent way with the knowledge or 
effect of such a sale of growing trees standing upon the land 
covered by such deeds as was made by Adams to Quimby, 
because the plaintiff was party to the virtual severance of the 
trees by the operation of his first deed with its reservation, which 
made the trees susceptible of valid sale by Adams without deed ; 
that therefore he could not be misled by the record, and if he 
would make himself certain whether he could get a good title to 
them by a subsequent purchase from Adams, it behooved him to 
keep track of the ownership by other means than the land records 
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of the town. But this case is stronger than that, for the de- 
fendant offered to show that before and at the time the plaintiff 
got his assignment from Darling, Clark, and Hubbard, he was 
told and knew that the defendant had already bought their 
right and interest. 

It follows, therefore, that the court was wrong in excluding 
the defendant’s offer on the ground it did. But the plaintiff 
says that though the ground was wrong the exclusion was right, 
because the defendant should have specially pleaded the things he 
offered to show, and could not show them under the general issue. 
This claim was not made below, but is properly made here as a 
ground for sustaining the ruling, for if there is any ground on 
which it can be sustained it will be; and there is, for the plaintiff 
is right in his claim, the rule being that when, as here, the act 
complained of is prima facie a trespass, and the allegations of 
fact in the declaration can not be denied, any matter of justifica- 
tion or excuse must, in general, be specially pleaded. 1 Chit. PI. 
[*501]; LeCaux v. Eden, Dougl. 594, 611; Milman v. Dolwell, 
2 Camp. 378; Knapp v. Salsbury, Ib. 500; Rawson v. Morse, 4 
Pick. 127. And see Hill v. Morey, 26 Vt. 178; Sawyer v. New- 
land, 9 Vt. 383, 393. 


Judgment affirmed. 
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JOHN H. Brown v. VERMONT MutTuAaL Fire INSURANCE 
COMPANY. 


October Term, 1909. 
Present: RoweELu, C. J.. MUNSON, WATSON, HASELTON, and Powers, JJ. 


Opinion filed January 7, 1910. 


Fire Insurance—Destruction of Insured Property by Wrongdoer 
—Subrogation of Insurer—Principal and Surety—Inability 
of Surety—Release of Principal—E ffect—Evidence—Harm- 
less Error. y 


A wrongdoer’s Hability for the destruction of insured property by fire 
is primary, that of the insurer is secondary; and the insurer, 
upon payment, is subrogated, pro tanto, to the insured’s rights 
against the wrongdoer, not by contract or privity, but because of 
the relation of principal and surety in such case existing between 
the wrongdoer and the insurer. 

A release by insured of his whole claim against a wrongdoer for burn- 
ing the insured property will bar a subsequest action on the policy 
by the insured against the insurer; but the insured may so settle 
with the wrongdoer as to reserve the insured’s rights to pursue 
the insurer. 

Where insured settled with a wrondoer for burning the insured prop- 
erty, executing a receipt for $300 in full of an account recited to 
be for the property above the amount of $250 “for which said 
property was insured, payment of said $250 to be paid by the in- 
surance companies,” the receipt indicated the intention of both 
the wrongdoer and the insured to reserve to the latter the right to 
collect the avails of his policy from the insurer. 

Where the interpretation of a written instrument was for the court, 
and its finding based thereon was in exact harmony with its legal 
effect, the admission of oral evidence of the intention of the parties 
thereto was harmless. 


ASSUMPSIT on a fire insurance policy. Plea, the general 


issue. Tridl by the Orleans County Municipal Court, H. B. 
11 
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Cushman, Judge. Judgment for the plaintiff. The defendant 
excepted. The opinion states the case. 


Fred L. Lard for the defendant. 


The settlement with the railroad company, and the receipt _ 
executed to it is a bar to this suit. Szms v. Mutual Ins. Co., 101 
Wis. 586; Niagara Ins. Co. v. Fidelity Co., 123 Pa. St. 516; 
Pelzer Mfg. Co. v. Sun Fire Office, 36 8S. C. 213; Ins. Co. of No. 
Am. v. Fidelity etc. Co., 123 Pa. St. 523. 


John W. Redmond for the plaintiff. 


The settlement in question, being for only that part of the 
loss in excess of the insurance, is no bar to this action. Con- 
mecticut Fire Ins. Co. v. Erie Railway Co., 73 N. Y. 399, 29 Am. 
Rep. 171; Hart v. Western R. R. Corp. 18 Met. 99, 46 Am. Dee. 
719; Rockingham Mut. Fire Ins. Co. v. Bosher, 39 Me. 253, 63 Am. 
Dee. 618; Conn. Mut. Infe Ins. Co. v. N.Y. & N. H.R. BR. Co., 25 
Conn. 265; Clark v. Wilson, 103 Mass. 219; Mason v. Sainsbury, 
31 Doug. 61; London Assurance v. Sainsbury, 3 Doug. 245; 
Rajlway Co. v. Manchester Mills, 88 Tenn. 653; Hall v. Railroad 
Co., 13 Wall. 367; St. Lows Ry. Co. v. Commercial Union Ins. 
Co., 1389 U.S. 223. 


Powers, J. The plaintiff’s barn and its contents were in- 
sured for two hundred and fifty dollars by the defendant com- 
pany. In June, 1908, by a fire communicated thereto by a loco- 
motive of the Boston & Maine Railroad, they were totally de- 
stroyed, resulting in a loss to the plaintiff of at least six hundred 
dollars. After the fire, the plaintiff effected a settlement with 
the railroad evidenced by a writing then executed by him of 
which the following is a copy: 

‘*Boston & Maine Railroad, September 18, 1908, 
To John H. Brown, Barton Landing, Vt., Dr. 

For barn and contents destroyed by fire communicated by 
your locomotive engines on the eighteenth day of June, 1908, 
situated in the town of Coventry, Vt.,.near Coventry Station, 
above the amount of two hundred and fifty dollars, ($250) for 
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which said property was insured, payment of said two hundred 
and fifty dollars ($250) to be paid by the insurance companies. 

Approved for $300. 

(Signed) CHARLES §. PIERCE. : 

Received Boston, Sept. 29, 1908 of the Boston & Maine Rail- 
road three hundred dollars in full of above account. 

(Signed) JoHN H. Brown.?’’ 

Having complied with all the requirements of the policy, 
the plaintiff brings this suit to recover the amount of his in- 
surance. The company defends on the ground that the receipt 
above set forth discharged it from liability. 

If the railroad was liable for the destruction of this prop- 
erty, its liability was primary and that of the defendant second- 
ary; and the latter, upon payment would be subrogated, pro 
tanto, to the plaintiff’s rights against the railroad. Cushman & 
Rankin Co. v. Boston & Maine Railroad, 82 Vt. 390, 73 Atl. 
1073. This results, as was pointed out in that case, not from 
contract or privity, but from the relation which exists between 
the parties—the railroad standing in the position of a principal 
and the defendant in that of a surety for the plaintiff’s loss. 
It follows as a necessary and logical result of a recognition of 
such right of subrogation, that a release by the plaintiff of his 
claim against the railroad would bar his action against the 
defendant. Packham v. German Fire Ins. Co., (Md). 46 Atl. 
1066; Niagara Fire Ins. Co. v. Fidelity etc. Co., (Pa.) 16 Atl. 
790, 10 Am. St. Rep. 543; 1 Clement Fire Ins., 366. And this is 
but an application of the familiar rule of the law of suretyship 
that a release of the principal discharges the surety. Fletcher 
v. Jackson, 23 Vt. 581, 56 Am. Dec. 98; Ellis v. Allen, 48 Vt. 
045; Paddleford v. Thacher, 48 Vt. 574. But the release to 
which we are referring is a full release,—one that covers the 
whole lability. That an owner can settle with the wrongdoer 
in such a way as to reserve his right to pursue the insurer is well 
established. 1 Clement Fire Ins., 367; 4 Cooley Briefs on Ins., 
3912. The case of Connecticut Fire Ins. Co. v. Erie Railway 
Co., 73 N. Y. 399, 29 Am. Rep. 171, is a leading authority to this 
effect. The plaintiff therein insured certain buildings worth 
$3,400 for $1,500. They were destroyed by fire through the de- 
fendant’s negligence. The defendant paid the owner a part of 
the loss taking from him a release which contained the following: 
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‘*This settlement is not intended to discharge the Conecticut Fire 
Insurance Company from any claim which said Martin has 
against them for insurance, but as a full settlement with, and 
discharge of, the Erie Railway Company, only.’’ Afterwards 
the insurance company paid the amount of its policy and brought 
suit against the railway company, which sought to bar the ac- 
tion by the release. It was held that the plaintiff could recover, 
since the provision in the release above quoted would prevent 
its being a defence to an action on the policy. Much the same 
in principle is Thomas v. Montauk Fire Ins. Co., 43 Hun. 218. 
The plaintiff held a mortgage on certain real estate of one Emer- 
son and carried insurance on it. The policy ran to Emerson but 
the loss was payable to the plaintiff as mortgagee. The buildings 
having burned, the plaintiff and Emerson settled and the plain- 
tiff gave a receipt reserving the insurance money. In an action 
on the policy it was held that the receipt was no bar. 

In Atchinson, T. & 8S. F. R. Co. v. Home Ins. Co., 59 Kan. 
432, 53 Pac. 459, there was a partially insured fire loss caused 
by the negligence of the railroad company. The owner accepted 
from it the excess of the loss above the insurance and gave a 
release conditioned that it should operate as a full discharge 
only when the insurance was paid. The insurance company 
paid its policy and brought suit against the railroad company. 
It was held that the suit could be maintained. See also People’s 
Natural Gas Co. v. Fidelity Title &@ Trust Co., (Pa.) 24 Atl. 339. 

The case in hand falls within these holdings. The receipt 
which the plaintiff signed plainly indicates an intention on the 
part of both parties to it to reserve to the plaintiff a right to 
collect the avails of his policy. It was as effective in the accom- 
plishment of that purpose as though its terms were more explicit. 
It admits of no other interpretation. Its meaning was for the 
court, and the error, if any, in receiving evidence of the inten- 
tion of the parties, was harmless, for the finding based thereon is 
in exact harmony with the legal construction of the instrument, 
and adds nothing to the plaintiff’s case. 


Judgment affirmed. 
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Eviza E. ABBoTT v. JOHN D. SANDERS ET UX. 


November Term, 1909. 
Present: ROWELL, C. J.. MUNSON, WATSON, HASELTON, and Powess, JJ. 
Opinion filed January 7, 1910. 


Chancery—Appeal—Only From Final Decree. 


There can be no appeal in chancery except from a final decree. 

Where leave was granted oratrix to answer the cross-bill within thirty 
days, and decree ordered for defendants in default of such answer 
within that time, the decree was not final, so as to be appealable, 
until the expiration of the thirty days; and the fact that the appeal 
was taken under P. S. 1318, providing for an appeal from an order 
allowing an amendment after remand, and not under P. S. 1307, 
allowing appeals generally, was immaterial. 


APPEAL IN CHANCERY. Heard on defendant’s cross-bill and 
plea of oratrix thereto at the December Term, 1909, Addison 
County, Stanton, Chancellor. Plea adjudged insufficient, and 
leave granted the oratrix to answer the cross-bill within thirty 
days, and in default thereof decree to pass for the defendants 
according to the prayer of the cross-bill. Within the thirty 
days the oratrix appealed. This case has been once before in 
Supreme Court; see 80 Vt. 160. 


William H. Bliss for the oratrix. 


The decree in question is final and appealable. P. S. 
§§1317, 1318; Barker v. Belknap, 27 Vt. 700; Gale v. Butler, 35 
Vt. 449; Bailey v. Holden, 50 Vt. 14; Blmr v. Ritchie, 73 Vt. 
109; Canerdy v. Baker, 55 Vt. 578; Stewart v. Flint, 57 Vt. 216; 
Sherman v. Windsor Mfg. Co., 57 Vt. 57; Guilmont v. C. V. Ry. 
Co., 82 Vt. 266; Sheldon v. Clemons, 82 Vt. 169. 

The Supreme Court in its former decision covered the whole 
case, and the chancellor had no power to change this decree by 
allowing a cross-bill. Sortwell v. M. dG W. RB. &. Co., 56 Vt. 180. 
That decision must stand and cannot be reviewed. Sherman v. 
Estey Organ Co., 69 Vt. 355; Dietrich v. Hutchinson, 75 Vt. 389. 
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James B. Donoway for the defendants. 


Per Curiam. The oratrix, Eliza Abbott, deeded her home 
place to the defendant, John Sanders, by a deed conditioned for 
her support. The place was then subject to a mortgage of 
about $300, which, by the terms of the conditional deed, Sanders 
was to pay. He took possession under the deed, paid the mort- 
gage, and entered on the performance of his contract for the 
oratrix’s support. They soon had trouble and the oratrix, claim- 
ing a breach of the conditions of the deed, brought the original 
bill herein asking for a decree of foreclosure. The defendants 
filed an answer, therein incorporating a demurrer. They also, 
in effect, asked leave to file a cross-bill to recover the 
amount paid on the mortgage in case their demurrer 
should be overruled. The demurrer was brought on for 
hearing and overruled, pro forma, and a decree rendered for 
the oratrix according to the prayer. On the defendants’ appeal, 
this decree was affirmed. Abbott v. Sanders, 80 Vt. 180, 66 
Atl. 1032, 18 L. R. A. (N. 8S.) 725. On remand, the defendants 
asked leave to file a cross-bill to recover the amount paid on the 
mortgage, which was granted (subject to oratrix’s objection) on 
condition that defendants vacated the premises within 30 days 
from rising of court. The defendants surrendered possession 
within the time, and the oratrix pleaded to the cross-bill that all 
questions therein involved were litigated and decided by the 
final decree above referred to. This plea was, on hearing, over- 
ruled and leave was granted to the oratrix to answer the cross- 
bill within 30 days from the filing of the order, and in default 
thereof, decree was to pass for the defendants according to the 
prayer of the cross-bill. Within the 30 days, the oratrix ap- 
pealed ; it is this appeal which we are asked to consider. 

It is apparent that at the time this appeal was taken, there 
was no final decree. Indeed, by its very terms, the decree could 
not become final until the expiration of the 30 days; and then, 
only in case the defendants failed to answer the cross-bill within 
that time. If the oratrix desired to test the sufficiency of her 
plea, she should have waited until the decree became final, for 
it is only from such decrees that appeals lie. Taft v. Mossey’s 
Admr., 77 Vt. 165, 59 Atl. 166. We are reminded that this 
appeal is taken under P. S. 1318 rather than P. S. 1307, but the 
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result is the same, for under the former section appeals lie ‘‘as 
in such original action.’’ 

The case, then, is not properly in this Court, but remains in 
the court of chancery for such further proceedings as may 
regularly be there taken. In such cases, this Court does not 
wait for the parties to object, but acts of its own motion. Nelson 
v. Brown, 59 Vt. 600, 10 Atl. 721. 


Appeal dismissed. 


Epson E. RowLeEy ET Ux. v. GEORGE W. SHEPARDSON ET UX. 


November Term, 1909, at Brattleboro. 
Present: RowELu, C. J.. MUNSON, WATSON, HASELTON, and Powess, JJ. 


Opinion filed January 7, 1910. 


Husband and Wife—Fraudulent Representation by Husband in 
Sale of Wife’s Real Estate—Inability of Wife—Arrest of 
Judgment—Misjoinder of Counts—Striking out Count after 
Verdict. 


Where a husband and wife sold and conveyed her farm that was not 
her separate estate, her responsibility for false representations 
made to induce the purchase must be measured by the common 
law, and not by P. S. 3037, giving married women power to bind 
themselves and their separate property as if they were unmarried. 

Where a husband and wife jointly conveyed her farm, not her separate 
property, in fulfilment of a sale thereof made by him with her 
full authority, and she knew of his fraudulent representations made 
to induce the purchase, and appropriated the whole or part of the 
consideration, thereby ratifying the sale as made, she is not liable 
at common law for the deceit, it-being based on her contract, and 
not a tort simpliciter; and hence, in an action by the purchaser 
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against the husband and wife for such deceit, evidence of the 
husband’s misrepresentations as to the number of maple trees on 
a certain part of the farm was inadmissible as against the wife, 
but admissible as against the husband. 

In that action, such evidence was not admissible against the wife under 
counts in assumpsit for breach of warranty since at common law a 
married woman is unable, personally or by agent, to make a con- 
tract that will so bind her that a judgment thereon can be rendered 
against her person. 

The trial court may allow misjoinder of counts to be remedied before 
verdict by striking out designated allegations; but where there is 
such misjoinder, and evidence tending to support the inconsistent 
count or counts, a general verdict for plaintiff with entire damages 
cannot be amended by confining its application to only certain 
counts of the declaration. 

Where there was a misjoinder of counts in.deceit and in assumpsit 
for breach of warranty, and one of the latter was stricken out on 
motion, and thereafter the trial proceeded on the theory that there 
was then no count in assumpsit, and the jury were not informed 
that the count in assumpsit which still remained could not be 
made the basis of recovery, except that the court submitted the 
case solely upon the ground of deceit, and a general verdict with 
entire damages was rendered for plaintiffs, the defect of mis- 
joinder could not be cured by striking out the remaining count in 
assumpsit after verdict, and pending a motion in arrest for mis- 
joinder, where plaintiffs had introduced evidence tending to 
support the count in assumpsit, but the motion in arrest should 
have been granted, unless plaintiffs were awarded and accepted a 
venire de novo on terms imposed. 


Case for deceit in the sale of a farm. Plea, the general 
issue. Trial by jury at the April Term, 1909, Windham County, 
Butler, J., presiding. Verdict for plaintiffs, and judgment 
thereon. The defendants excepted. The opinion states the case. 


Cudworth & Pierce, H. G. Barber and F. E. Barber for the 
defendants. 


/ 
The assessment of damages on these three counts, as shown 
by the verdict, a copy of which is annexed to the bill of excep- 
tions, was entire; and a misjoinder of counts apparent upon the 
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record with damages assessed entire is good cause for arresting 
the judgment on motion after verdict or for reversing the judg- 
ment by writ of error. Haskell v. Bowen, 44 Vt. 579; Joy v. 
Hill, 36 Vt. 333; Vail v. Spring, 10 Vt. 457; Chaffee v. Rutland 
R. R. Co., 71 Vt. 884; Caldbeck v. Simanton, 82 Vt. 69. 


Chase & Daley for the plaintiffs. 


Because of Mrs. Shepardson’s knowledge of the false repre- 
sentations made by her husband to induce the purchase, and her 
acceptance of the whole or part of the consideration, she ratified 
the sale as made, and is responsible for her husband’s fraud. 
Town of Ansonia v. Cooper et al., 64 Conn. 536; Fay v. Rich- 
mond, 43 Vt. 25; Kingsley v. Fitts & Avery, 51 Vt. 414. 

All amendments are in the discretion of the court and are 
allowed or refused as the court may deem most conducive to the 
furtherance of justice. Chaffee v. Rutland Ry. Co., 71 Vt. 384; 
Lewis & Co. v. Locke, 41 Vt. 11; Bowman v. Stowell et al., 21 
Vt. 309. A misjoinder of counts in a declaration is a formal 
defect, and may be cured by amendment. 31 Cyc. 458; Clark 
v. Holbrook, 146 Mass. 366. 

The last count was then striken out and the trial proceeded, 
on both sides, on the theory that all counts on breach of war- 
ranty had been stricken out, and the court submitted the case 
to the jury solely upon the ground of deceit, as alleged in the 
first two counts. Therefore, the jury must have only considered 
that question in arriving at their verdict, and it was not error 
for the court to allow the amendment after verdict, but rested 
wholly in the sound discretion of the court. Bates et uz. v. 
Cilley, 47 Vt. 1; Kimball v. Ladd, 42 Vt. 747; Pollard v. Bar- 
rows & Capron, 77 Vt. 1. 


WarTson, J. This action is to recover damages for deceit 
and false warranty in the sale of a farm. The declaration orig- 
inally contained four counts: The first and second in ease for 
deceit, and the third and fourth in assumpsit for false warranty. 
The title to the farm in question stood in the name of Eva C. 
Shepardson, the defendant wife. The deed of conveyance, 
executed by both defendants, warranty in form, contained a res- 
ervation as follows: ‘‘Ever reserving all the standing timber 
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on said premises both hard and soft wood suitable to cut into 
logs with conditions and provisions that the sugar maple trees 
west of the highway leading through the farm, only five hundred 
are to be included in this reservation with further reservation 
of the right to enter and remove the timber so reserved at any 
time within ten years from date hereof which timber may be 
taken down to the size of six inches on the stump at the time of 
cutting the same.’’ The evidence on the part of the plaintiffs 
tended to show that they wanted to purchase a farm on which 
was a sugar orchard containing a thousand maple trees, and that 
in the negotiations for the purchase of this farm the defendant 
George W. Shepardson, in the absence of his wife, Eva C., rep- 
resented to the plaintiffs that there were standing on the west 
side of the road leading through the farm sixteen or seventeen 
hundred sugar maple trees, and that after the five hundred trees 
referred to in the deed had been cut and removed, there would 
be eleven or twelve hundred sugar maple trees remaining on the 
lot; that he would guarantee that there were sixteen or seven- 
teen hundred there; that the plaintiffs relied upon these repre- 
sentations; and that in fact there would be only two hundred 
twenty-seven to two hundred thirty-five such trees left on the 
lot after the removal of those reserved in the deed. In ad- 
mitting this evidence the court ruled in effect that as the prop- 
erty stood in the name of Mrs. Shepardson and was conveyed 
by the joint deed of herself and her husband, ‘‘and the considera- 
tion ran to her and to him so far as he had a marital interest, or 
marital right,’’ she adopted the representations made by him 
culminating in the deed. The exception to this ruling was well 
taken. It fairly appears from the record that the farm in ques- 
tion was not the wife’s separate property, and therefore her 
responsibility is to be measured, not by the statute enlarging the 
powers of married women (P. S. 3037), but by the common law. 
There was evidence tending to show that Mrs. Shepardson had 
given her husband full authority to transact this business in 
her behalf; and beyond this assuming the evidence to be as 
strong as the plaintiffs claim: that she with knowledge of the 
misrepresentations made by her husband in negotiating the sale 
accepted and appropriated the whole or a part of the considera- 
tion money and thereby ratified the sale as made, yet she is not 
liable at common law for the tort, it being based upon her con- 
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tract, and not a tort sumpliciter. Woodward v. Barnes, 46 Vt. 
332, 14 Am. Rep. 626; Russell v. Phelps, 73 Vt. 390, 50 Atl. 
1101; Brunnell v. Carr, 76 Vt. 174, 56 Atl. 660. Nor as to Mrs, 
Shepardson for the same reason was the evidence describing the 
trees standing on the west side of the highway admissible. But 
as against her husband this evidence had a bearing certainly on 
the question of damages and was properly received. Nor were 
these two pieces of evidence any more admissible against the 
wife, if considered with reference to the counts for false war- 
ranty. For at common law a married woman cannot personally 
nor by her agent make a contract which will bind her so that 
a judgment upon it can be rendered against her person. Davis 
v. Estate of Burnham, 27 Vt. 562; Ingram v. Nedd, 44 Vt. 462. 

During the’ trial and before the plaintiffs had rested in 
putting in their opening evidence, plaintiffs’ counsel gave notice 
to counsel for defendants and to the court, that they claimed to 
recover only on the ground of deceit and did not claim to recover 
for breach of warranty, and asked permission to strike out the 
fourth count, which was granted. 

Thereafter the trial proceeded on both sides, so far as was 
made known to the court, on the theory that there was no other 
count in the declaration for breach of warranty. The jury were 
not informed that the third count still remaining in the declara- 
tion could not be made the basis of recovery, except that the 
court submitted the case solely upon the ground of deceit, as 
alleged in the first two counts. A general verdict was rendered 
for the plaintiffs. After verdict and before judgment the de- 
fendants moved in arrest of judgment and for judgment for 
defendants notwithstanding the verdict, on the ground of mis- 
joinder. Whereupon the plaintiffs, on motion, were permitted 
to strike out the third count, to which defendants excepted. 
The motion in arrest was then overruled pro forma, judgment 
rendered on the verdict, and a certified execution granted, to 
each of which an exception was saved. It is not contended here 
that judgment should have been rendered for the defendants 
non obstante veredicto, so the motion will be considered only 
with respect to arresting the judgment. | 

No question is made but that the third count is technically 
good in itself, and that so long as it remained a part of the 
declaration there was a misjoinder of counts. The position of 
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the plaintiffs is however that this defect was obviated by striking 
out the third count by leave of court pending the motion in 
arrest. There would seem to be no doubt regarding the right of 
the court to allow such a defect to be so remedied at any time 
before verdict; but can it be done after verdict and pending a 
motion in arrest of judgment based upon that ground? The 
record before us shows that the plaintiffs introduced evidence 
tending to support the third count as well as the counts for 
deceit. And the law is that when a general verdict is returned 
and a motion in arrest filed on the ground of misjoinder, if no 
evidence has been given on one of the inconsistent counts, or 
on one set of inconsistent counts, the verdict may be amended, 
confining it to the counts on which evidence was given, by leave 
of the court before which the cause was tried, and the objection 
of the misjoinder thereby removed. But when there was evi- 
dence which applied to the inconsistent count or counts a general 
verdict with entire damages cannot be amended by limiting it to 
part only of the counts, for it is impossible for the court to say 
from the record alone as it must on which of the counts the 
damages were assessed, or whether they were apportioned upon 
the separate counts. Eddowes v. Hopkins, 1 Doug. 376; Harns 
v. Davis, 1 Chit. Rep. 625, 18 E. C. L. 341; Peabody v. Kinsley, 
40 N. H. 416. See also Haskell v. Bowen, 44 Vt. 579. In Rich- 
mond Vv. Whittlesey, 2 Allen, 230, all the counts were properly 
joined, except the fourth, ‘‘and the jury were correctly and dis- 
tinctly instructed by the court that the plaintiff was not entitled 
to recover on’’ that count. The court said it must be assumed 
that under this explicit instruction no damages were given for 
the alleged slander set out in the fourth count; and that there- 
fore the verdict was a general verdict in damages on the three 
counts properly joined, ‘‘and in support of which there was 
evidence laid before the jury.’’ Consequently the motion in 
arrest did not prevail. As before seen in the case before us the 
jury were not instructed that no recovery could be had on the 
third count; and the fact that the case was submitted to them 
solely on the ground of deceit as alleged in the first two counts 
is not enough. The verdict being general, there is nothing in 
the record from which it can be said that the damages were not 
in part at least assessed on the third count. In Sellick v. Hall, 
47 Conn. 260, the first count was for breach of contract, and the 
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second for a tort. The verdict was for the plaintiff upon the 
second count only. A motion in arrest of judgment was made 
- on the gound of misjoinder of counts. It was held that the 
verdict upon the second count only was virtually a verdict for 
the defendant on the first count. The court said it appeared 
that the first count was not relied upon by the plaintiff on the 
trial although not formally withdrawn; but that this perhaps 
would not be sufficient of itself, and clearly would not if the 
jury had rendered a general verdict. The motion was not 
granted, the court resting its opinion wholly on the fact that the 
first count did not in any manner subtend the judgment. In 
Joy v. Hill, 36 Vt. 333, the first, second, and fourth counts were 
in case for false warranty in the sale of a horse. The third 
count was in assumpsit, counting upon an express warranty. A 
‘ general verdict was rendered for the plaintiffs. The case was 
tried on the general issue, but the bill of exceptions did not 
say on what form of plea. The exceptions stated that ‘‘the 
whole case went upon the ground of an express warranty and 
the breach of it, and not upon the ground of a deceit,’’ which 
was construed by this Court to mean that the evidence offered 
went only to show that an express warranty, proprio vigore, was 
the sole ground of action and recovery. Yet the motion in 
arrest on the ground of misjoinder of counts was granted. 

The verdict in the case at bar was rendered when the third 
count was part of the declaration, and it was allowed to stand 
without any amendment confining it to the first two counts. 
There being evidence which applied to all three counts, thus 
rendering it impossible to say on which count or counts the 
damages were assessed, the judgment sought to be arrested is 
based upon all counts and it could not be made to stand upon 
two of them by striking out the third. The motion in arrest 
should have been granted, unless under the practice which now 
generally obtains in this State the plaintiffs were awarded and 
accepted a venire de novo on terms imposed. Posnett v. Marble, 
62 Vt. 481, 20 Atl. 813, 11 L. R. A. 162, 22 Am. St. Rep. 126; 
Baker v. Sherman, 73 Vt. 26, 50 Atl. 633; Dean v. Cass, 73 Vt. 
314, 50 Atl. 1085. 


Judgment reversed and new trial ordered on terms that 
plaintiffs pay defendants’ costs up to the time of filing a new 


- 
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declaration, and take none during that time if they finally re- 

cover, except for service of the writ and entry of the action. If 

a new trial is not accepted on these terms, let judgment on the 

verdict be arrested with costs to the defendants in this Court 
and in the court below. | 


WILLIAM Roy v. L. P. PHELPS. 
October Term, 1909. 
Present: RoweE.u, C. J.. MUNSON, WATSON, HASELTON, and PowEsks, JJ. 


Opinion filed January 7, 1910. 


Process — Void and Voidable Process — Amendments — Illegal 
Process as to Part of the Counts—Effect—Jurisdiction— 
Want of Process—Effect—Defect in Service—Time of Mo- 
tion to Dismiss. 


Under P. S. 2081, prohibiting, except as therein specified, the arrest 
or imprisonment of a resident of the United States “on mesne 
process on a contract express or implied,” where a declaration, in 
an action on the case for false warranty in the sale of a horse, 
consisted of four counts, the second and third of which did not 
allege the scienter, and the writ issued as a capias and was served 
by arresting defendant’s body, the court had no jurisdiction 
of the action, since the writ, being in violation of the statute as 
to the two counts lacking the scienter, was void at its inception, 
and, therefore, there was, in effect, an entire absence of process, 
which infirmity could not be cured by amendment or otherwise. 
Langdon v. Dyer, 13 Vt. 2738, and Bowman v. Stowell, 21 Vt. 309, 
distinguished. 

Voidable process is valid till attacked, and is amendable; but void 
process is an absolute nullity from the beginning, and is incurable. 

Jurisdiction of the process is necessary to jurisdiction of the subject- 
matter. 
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A court that is without jurisdiction has no power to allow an amend- 
ment conferring jurisdiction, since that would be an exercise of 
jurisdiction. 

After trial by jury an action will not be dismissed for a mere defect 
in the service of the writ. 


Case: for false warranty. Heard on defendant’s motion to 
dismiss, at the June Term, 1909, Caledonia County, Miles, J.., 
presiding. Motion granted, pro forma, and writ dismissed. 
The plaintiff excepted. Cause passed to the Supreme Court 
before final judgment. The opinion states the case. 


George W. Pike and Guy W. Hill for the plaintiff. 


If the claimed defect exists, plaintiff has the right to enter 
a nolle prosequi as to the second and third counts. Jennings vV. 
Newman, 4 Term Rep. 348; Fernald v. Garvin, 55 Me. 417; 
Noble v. Laley, 50 Pa. St. 281; Dean v. Cass, 73 Vt. 314; Pos- 
mett v. Marble, 62 Vt. 481. 


Dunnett & Slack for the defendant. 


The court cannot split up a cause of action, assume juris- 
diction of part of it, and discard the rest. Caldbeck v. Simanton, 
82 Vt. 69, settled that the process is void as to the second and 
third counts, and that vitiates the whole. Hill v. Whitney et al.. 
16 Vt. 461; Ferris v. Ferris, 25 Vt. 100; Pringle v. Cogswell, 
§ Vt. 183; Chadwick v. Batchelder, 46 Vt. 724; French v. Holt, 
57 Vt. 187; Sanders v. Pierce, 68 Vt. 468; Carleton v. Taylor, 
o Vt. 227. 


Powers, J. This is an action on the case for an alleged 
false warranty in the sale of a horse. The writ issued as a capias, 
and was served by arresting the defendant’s body. The declara- 
tion contains four counts; the second and third are essentially 
like those in Caldbeck v. Sumanton, 82 Vt. 69, 71 Atl. 881,—no 
scienter being alleged, the first and fourth contain an averment 
of the scienter. The defendant moved to dismiss the action on 
the ground that the second and third counts, being merely counts 
on contract (though tort in form), the action was improperly 
commenced by arrest and the court was consequently without 
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jurisdiction. The motion was sustained, pro forma, and the 
plaintiff excepted. 

The plaintiff’s argument proceeds upon the theory that the 
question presented is one merely of misjoinder. The fault, how- 
ever, if it exists, lies deeper than that. It is fundamental and 
jurisdictional, and not a question of joinder at all. It is agreed 
that all the counts are in case; it is not denied that each is suffi- 
cient in form and substance; no question is made but that the 
subject-matter of each is within the jurisdiction of the court, 
when that jurisdiction is properly invoked; and it 1s conceded 
that all could be joined in one declaration, if the writ issued as 
a summons or attachment, merely. But it is insisted that the 
court had no jurisdiction, because on account of the character 
of the second and third counts, the writ was served upon the 
body of the defendant in violation of the terms of the statute,— 
P. 8. 2081. If this declaration only contained these two counts, 
the case would be like the Caldbeck case, supra, and controlled 
by it. The scope of the decision in that case is that while as- 
sumpsit and case are concurrent remedies for the breach of a 
warranty in the sale of chattels, the real nature of the action in 
a given case is to be determined by its substance rather than its 
form or classification, and that when the action is brought in 
case, without alleging the scienter, it is tort in form only, and is 
contract in substance, and therefore cannot, in view of the stat- 
ute referred to, be commenced by arresting the body. 

It is argued that this case is to be distinguished from the 
Caldbeck case, because the first and fourth counts are of such 
a nature as to warrant the issuance of a capias and the arrest 
of the body, and that liberty to amend by dropping the objec- 
tionable counts could be granted and the case proceeded with 
on the others. Were it the mere case of a declaration contain- 
ing two good counts and two bad counts, this could be done. 
But it is not. It is not even the case of a declaration containing 
counts a part of which are within and a part without the juris- 
diction of the court,—though in one view it resembles such cases, 
of which we have several. Chadwick v. Batchelder, 46 Vt. 724, 
was an action brought before a justice of the peace. The dec- 
laration contained two counts,—one trespass quare clausum, the 
other trespass de bonis. The ad damnum was twenty-five dol- 
lars. The cause was dismissed on the defendant’s motion made 
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after verdict. After alluding to the fact that the first count 
was for a cause of action wherein the sum demanded exceeded 
the jurisdiction of a justice of the peace, the Court said: ‘*This 
difficulty is not obviated by the fact that the plaintiff has joined 
a count for trespass that is within the jurisdiction of a Justice. 
The court must have jurisdiction of the whole case as it stands 
on the face of the declaration, with power to render judgment 
on the whole ease, or any part of it, to the full amount of the 
plaintiff’s demand, if the proof requires it. * * * * The court 
has no power to remedy the difficulty; it cannot allow the ad 
damnum to be reduced or the objectionable count to be stricken 
out; as to do so, the court must have jurisdiction.’’ 

French v. Holt, 57 Vt. 187, was an action brought before 
a justice of the peace with a declaration in two counts. One 
was trespass on the freehold within the jurisdiction of the jus- 
tice; the other was case not within the jurisdiction of the jus- 
tice because the title to land was concerned. It was held that the 
justice had no jurisdiction, and that he could not amend him- 
self into jurisdiction by striking out the count in case. 

Heath v. Robinson, 75 Vt. 133, 53 Atl. 995, is much to the 
same effect, though the motion in that case was only to dismiss 
the amended declaration, and the court went no further than 
it was asked to go and contented itself with holding that the 
new declaration ought to have been dismissed, and remanded 
the cause. 

In another view this case resembles Hill v. Whitney, 16 Vt. 
461, and Ferris v. Ferris, 25 Vt. 100, which were actions im- 
properly brought by trustee process. It was held that they 
should be dismissed, rather than proceed against the principal 
defendant after the trustees had been discharged and the process 
amended. 

Like these cases, the case in hand was commenced under a 
process which issued without authority of law. It was so de- 
fective as to be absolutely void, and we think this results from 
the holdings in Pike Bros. v. McMullin, 66 Vt. 121, 28 Atl. 876, 
Atken v. Richardson, 15 Vt. 500, Adams v. Whitcomb, 46 Vt. 
708, and Caldbeck v. Simanton, when correctly understood. 
Voidable process is valid until attacked; void process is an abso- 
lute nullity from the beginning. Paine v. Ely, N. Chip. 14. 


Voidable process is amendable, but void process is not. 32 Cye. 
12 
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531; Durham v. Heaton, (Ill.) 81 Am. Dec. 275. The court 
being without process was without jurisdiction, for jurisdiction 
of the process was necessary to a jurisdiction of the person or 
subject-matter. Pike Bros. v. McMullin; Aiken v. Richardson. 
It had no power to allow an amendment for that is in itself an 
exercise of jurisdiction. Goodwine v. Barnett, (Ind.) 28 N. E. 
115. 

We are aware that there is apparent difficulty in har- 
monizing this result with Langdon v. Dyer, 13 Vt. 273, and 
Bowman v. Stowell, 21 Vt. 309, in which it was held that a writ 
which improperly issues as an attachment against the body of 
the defendant, but which is not served by attaching his body, 
is not for that cause abatable. The first of these cases was de- 
cided in 1841; the last, in 1849. At those times there was in 
force, and had been for many years, a statute providing that 
writs of attachment might issue against the goods, chattels or 
estate of defendants, ‘‘and for want thereof, against their bod- 
ies.’ There was also a standard form of a writ of attachment 
established by statute in conformity with the one quoted, which 
ran against the property of the defendant and for want thereof 
against the body. The statute quoted continued in force until 
the adoption of the General Statutes in 1862, when it was so 
changed as to read as follows: ‘‘ Writs of attachment may issue 
against the goods, chattels or estate of the defendant, and in 
certain cases, for want thereof, against his body. Gen. Sts. Ch. 
33, sec. 2. The ‘certain cases’’ referred to were, of course, the 
cases in which it was lawful to arrest the body. In Langdon v. 
Dyer, Judge COLLAMER says: ‘‘The form for the writ of attach- 
ment was fixed by statute, and has never been changed. The 
statute of 1838, which exempted the body from arrest on con- 
tracts made after January 1, 1839, did not change the form of 
the writ, but qualified the mode of its service. * * * * In the 
case of Cleft v. Hosford and Ruggles, relied on by the defend- 
ant, the writ issued in a form never authorized by our statute 
*% % % ~9?9 

It is apparent that the real basis of this decision is the stat- 
utes referred to, which are now changed. The writ in that case 
issued in strict accordance with statutory authority and was in 
exact statutory form. Bowman v. Stowell follows the Langdon 
ease, and notwithstanding the effort of the court therein to limit 
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the scope of Aiken v. Richardson to a holding that the writ 
was void so far as tt authorized the arrest of the defendant’s 
body, and in spite of the guarded language of the Court in 
Adams v. Whitcomb and Pike Bros. v. McMullin, we do not think 
the Bowman case and the Langdon case can, under our present 
statute and in view of the reasoning of the Court in the other 
cases referred to, especially the Caldbeck case, stand as authori- 
ties to the contrary of the views herein expressed. Any other 
view would reduce the fault in the Caldbeck writ to the grade of 
a defect in service, only, which would not have warranted the 
dismissal of the action after trial by jury. 

We conclude therefore that there is no way to save this 
action. The fault in the writ so vitally affects it in its intrinsic 
validity that it is fatally defective,—a mere nullity, into which 
it is impossible to breathe the breath of life by waiver, agree- 
ment, amendment, or otherwise. 


Affirmed. 


Judge Hase.Ton regards the second and third counts merely 
as insufficient counts in case, as no more founded on contract 
than are the first and fourth—no more than is any count in 
ease. for deceit in a contract of sale; and he, therefore, dissents. 
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OLIVER C. HunTLEY v. RuTLAND Ramroap COMPANY. 


October Term, 1909. 
Present: RoweE.L.L, C. J.. MUNSON, WATSON, HASELTON, and Powess, JJ. 


Opinion filed January 7, 1910. 


Railroads—Fires—Burden of Proof—Presumptions as Evidence 
—Evidence—Discretion of Trial Court—Instructions—Con- 
sideration of Testimony. 


In an action against a railroad company for damages caused by fire 
kindled by sparks emitted from a locomotive, evidence that before 
and after the fire in question defendant’s locomotives emitted 
cinders that set fire in that locality, whether offered directly to 
show defendant’s Hability, or to show the distance a live cinder 
could be thrown in the circumstances, is admissible only on the 
assumption that the locomotives in each case were substantially 
alike, and the determination of the period within which that 
assumption shall be made is in the discretion of the trial court. 

Charge to the jury examined, and held that the instruction that the 
jury must reconcile all the evidence in the case, if possible, on 
the theory that it was all true, when construed with other in- 
structions, did not prevent a proper consideration of the evidence. 

In an action against a railroad company for damages caused by fire 
kindled by sparks emitted by a locomotive, where it appears that 
the fire was so set, the burden, under P. S. 4510, is on defendant 
to prove that it used the best spark arrester in known practical 
use, and used due care in managing the locomotive; but that 
statute does not create a presumption of negligence to be weighed 
as evidence against defendant. 


Case for negligence. Plea, the general issue. Trial by jury 
at the December Term, 1908, Addison County, Stanton, J., pre- 
siding. Verdict and judgment for the defendant. The plain- 
tiff excepted. The opinion sufficiently states the case. 


Davis & Russell for the plaintiff. 
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It was error to exclude plaintiff’s offered evidence that 
fourteen months previous to the fire cinders from defendant’s 
locomotive fell on one of plaintiff’s buildings, as bearing on the 
Cistance a live cinder could be thrown. Hoskinson v. Central 
Vermont Ry. Co., 66 Vt. 618; State v. Flint, 60 Vt. 304; Walker 
v. Westford, 39 Vt. 246; Kent v. Inncoln, 32 Vt. 591. 

The presumption of negligence on defendant’s part, where 
it is shown that the fire in question was set by its locomotive, 
is, under P. S. 4510, in the nature of evidence to be considered 
against defendant. In re Rogers’ Will, 80 Vt. 259; In re White’s 
Will, 78 Vt. 479; West Side etc. Co. v. Chi. etc. Co., 95 N. W. 
193; 2 Thomp. on Neg. §2287. 

The reputation of a witness is presumed to be good until 
impeached, but there is no presumption that his testimony is 
true, and the instruction to the contrary was error. 3 Wig. Ev. 
§2034; State v. Taylor, 57 8. C. 483; Bourda v. Jones, 110 Wis. 
52, 85 N. W. 671; Hauser v. People, 210 Ill. 258. A witness 
may be impeached or contradicted as well by circumstances as 
by the testimony of other witnesses. Lee Sing Far v. United 
States, 94 Fed. 834; Quock Ting v. Umted States, 140 U. S. 417; 
Elwood v. Telegraph Co., 45 N. Y. 549. , 


E. W. Lawrence, Alexander Dunnett and P. M. Meldon for 
the defendant. 


“The question of remoteness in time was a preliminary one, 
determined by the trial court, and nothing appears to take it 
out of the ordinary rule excluding revision.’’ McQuiggan v. 
Tadd, 79 Vt. 90; State v. Bean, 77 Vt. 384; State v. Doherty, 
72 Vt. 381; Dover v. Winchester, 70 Vt. 418. 

The offered testimony as to cinders emitted was inad- 
missible as it did not appear that it concerned the engine which 
was alleged to have set the fire. Elliott on Railroads, 2nd Ed., 
§1243 a; Thompson on Negligence, Supp. of 1907, 432, Note 101; 
Redfield on Railroads, §677; Henderson v. R. R. Co., 144 Pa. | 
St. 461, 27 Am. St. 652; First Nat. Bank v. L. E. etc. R. Co., 
174 Ill. 36, 50 N. E. 1023; Ireland v. Cincinnati etc. R. Co., 79 
Mich. 163; Gibbons v. Railroad Company, 58 Wis. 335; Jack- 
sonville etc. R. Co. v. P. L. etc. Co., 49 Am. & Eng. R. R. Cas. 
603. 
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Any presumption of negligence there may be arising from 
establishment of the fact of setting the fire is not itself to be 
weighed as evidence. Gleeson v. Virginia Midland R. R. Co., 
140 U. S. 435; Houston v. Brush, 66 Vt. 331; Latremowille v. 
B. & R. Ry. Co., 63 Vt. 336; Bryant v. C. V. Ry. Co., 56 Vt. 710; 
Vinton v. Schwab, 32 Vt. 612; Louisville etc. R. R. Co. v. Mar- 
bury Lumber Co., 50 L. R. A. 620; Kelsey v. Chicago etc. Co., 
45 N. W. 204; Koontz v. Oregon etc. Co., 23 Pac. 820; Burroughs 
v. Hoosatonic R. R. Co., 38 Am. Dec. 64; Kentucky Central 
R. R. Co. v. Talbot, 78 Ky. 821; A. T. etc. Ry. Co. v. Geiser, 
68 Kan. 281, 1 Am. & Eng. Ann. Cases 812; Dolph v. L. 8. ete. 
Ry. Co., 149 Mich. 278; 2 Comp. Laws, Mich. §6295; Clark v. 
G. T. etc. Co., 149 Mich. 400, 12 Am. & Eng. Ann. Cases 559; 
Woodward v. Chicago etc. Co., 145 Fed. 577; Continental Ins. 
Co. v. C. & N. etc. Ry. Co., 97 Minn. 467, 5 L. R. A. (N. 8S.) 99; 
Burud v. Ry. Co., 62 Minn. 248; Daly v. C. N. & St. P. Ry. Co., 
43 Minn. 319; Carson v. Ry. Co., 29 Minn. 14, 11 N. W. 122; 
Toledo etc. R. R. v. Star Flouring Mills Co., 146 Fed. 953; Huber 
v. C. M. etc. Ry. Co., 43 N. W. 819; Olmstead v. R. R., 27 Utah 
515; Menominee River Sash & Door Co. v. Railroad Co., 91 Wis. 
447; Spaulding v. C. & N. W. Ry. Co., 33 Wis. 582; Osbourne 
v. Oregon etc. R. Co., 98 Pac. 627; Southern Ry. Co. v. Pace, 
114 Ga. 712; Hemmi v. Railway Co., 102 Iowa 25; Greenfield v. 
Railway Co., 83 Towa 270. 


Munson, J. The buildings destroyed stood about ninety 
feet from defendant’s track, and there was no direct evidence 
as to the origin of the fire. The fire was discovered about twenty- 
five minutes after the passing of the north-bound sleeper. The 
plaintiff did not undertake to show what engine operated this 
train, but the engine was afterwards identified by uncontra- 
dicted evidence of the defendant. At the opening of the case 
the plaintiff offered evidence which tended to show that both 
before and after the occurrence complained of the defendant’s 
locomotives had thrown sparks in this locality which had caused 
fires. The evidence was received on the theory of a similarity 
of construction and equipment, and in admitting it the court 
said it would receive evidence of the conduct of defendant’s 
engines in this vicinity within a year before and a year after the 
fire. The plaintiff afterwards offered to show that about four- 
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teen months previous to the fire, when an engine was going past 
the plaintiff’s buildings and there was no appreciable wind, 
cinders were seen to fall on the roof of one of the buildings, 
and that fire was discovered there a few minutes later; and this 
evidence was excluded. The evidence was offered as bearing 
upon the distance which a live cinder could be thrown under 
the conditions stated, and the plaintiff would distinguish this 
from the evidence regarding which the court had fixed a limit; 
but we think no such distinction can be made. Evidence of this 
character, whatever the similarity of the known conditions, and 
whatever the special bearing claimed for it, is received on the 
assumption that the engines were substantially alike, and the 
determination of the period for which this assumption shall be 
made is a matter of discretion. This was evidently the view 
taken in Hoskinson v. Central Vt. Ry. Co., 66 Vt. 618, 626, 
30 Atl. 24, the case most relied upon by the plaintiff. See also 
Smith v. Central Vt. Ry. Co., 80 Vt. 208, 67 Atl. 535. 

The plaintiff excepted to the charge that it was the duty 
of the jury to reconcile all the evidence in the case, if possible, 
upon the theory that it was all true. This instruction, stand- 
ing alone, might be questionable; but its effect here is to be de- 
termined upon a consideration of several related clauses. In 
the sentence following the one complained of the jury were told 
that they should not find that one piece of evidence contradicted 
another until they had examined both sufficiently to warrant the 
conclusion that they were contradictory. It was said in the 
same connection that a witness was presumed to be truthful 
unless there was something in the case that tended to show the 
contrary; and among the things to be considered in determining 
the matter the court mentioned the appearance of the witness 
on the stand and any interest he might have in the result of the 
suit. The court afterwards referred particularly to the tes- 
timony of defendant’s employees, and said the jury were not to 
assume that they committed perjury because they worked for 
the railroad, but were to give them the same credence that they 
gave the other witnesses until they discovered something in the 
evidence that warranted them in doing otherwise. The court 
also referred to the testimony of the experts, and told the jury 
that they were not bound by their testimony, but were to can- 
vass and weigh it as they would the testimony of any other 
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witness, and were to say, upon a consideration of all the circum- 
stances disclosed by the evidence, how the fact was. It is evi- 
dent from these further instructions that the jury cannot have 
been withheld from a proper consideration of the evidence by 
the language first employed. 

The statute provides that ‘‘a person or corporation owning 
or operating a railroad shall be responsible in damages for a 
building or other property injured by fire communicated by a | 
locomotive engine on such road, unless due caution and diligence 
are used and suitable expedients employed to prevent such in- 
jury.’’ P. 8S. 4510. The plaintiff’s requests to charge embraced 
three propositions based upon this statute; first, that if the jury 
should find that the fire was caused by sparks thrown from de- 
fendant’s engine, that fact would be prima facie evidence that 
the defendant did not use due caution and diligence nor employ 
suitable expedients to prevent the injury; second, that the find- 
ing of that fact would raise a presumption that the defendant 
did not use due diligence nor employ suitable expedients; third, 
that the presumption thus arising was to be weighed as evidence 
in determining whether the defendant was negligent in either 
respect. In the beginning of its charge the court said the bur- 
den of proof in this case was on the plaintiff; but when the 
court had given its instructions regarding the origin of the fire, 
and had come to the ‘questions arising under the statute, it told 
the jury, in substance, that if it were found that the fire was 
caused by sparks from the locomotive, the burden would be 
upon the defendant to prove that it had employed the best spark’ 
arresters in known practical use, and had used due caution in 
the care and management of the engine, and that if it had failed 
to establish these facts by a fair balance of evidence the plain- 
tiff was entitled to a verdict. This was a full compliance with 
the claims presented in the first two propositions, and was in 
accord with the opinion in Farrington v. Rutland R. R. Co., 
72 Vt. 24, 47 Atl. 171. | 

The plaintiff’s exception to the court’s failure to comply 
with his last request raises the question whether the statute 
creates a presumption that is to be weighed as evidence. There 
is certainly nothing in the language of the statute that indicates 
a purpose to do this. The purport of the provision is that proof 
that an engine caused the fire shall charge the company with the 
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duty of compensation, unless it has taken proper precautions 
to prevent the fire. It is difficult to find more in this than an 
intention to shift the burden of proof on the question of negli- 
gence from the plaintiff to the defendant. The reason for such 
a rule is apparent. The conditions most essential to the inquiry 
are known to the defendant, and not easily ascertainable by the 
plaintiff. But this reason calls for nothing beyond the change 
of procedure. It is clear that the presumption arising under 
this statute, if it be termed a presumption, is merely locative, 
and not of probative force,—as explained in Sheldon v. Wright, 
80 Vt. 298, 67 Atl. 807. 


Judgment affirmed. 


ALLEN R. SHEFFER v. B. B. Perkins & Company. 
November Term, 1909. 
Present: ROoOwEeELL, C. J.. MUNSON, WATSON, HASELTON, and PoweEsrs, JJ. 


Opinion filed January 19, 1910. 


Dismissal and N onsutt—Retraxtt—Power of Attorney to Enter 
.—Judgment—Res Judicata—Equitable Swit as Bar to Legal 
Action. 


A retraxit differs from a discontinuance or nonsuit, as by a retraxit 
a plaintiff irrevocably renounces his right of action, and it must 
always be entered in person. 

An attorney has no authority to enter a retraxit for his client. 

A suit in equity enjoining the prosecation of a pending action at law 
by defendant against the orator on certain promissory notes, and 
praying that they be decreed void and ordered surrendered be- 
cause without consideration, and wherein there was a decree on 
the merits dismissing the bill, was not rendered res adjudicata 
of defendant’s claim on the notes, nor an estoppel from his further 
maintaining an action thereon, merely because he failed to file 
a cross-bill and thereby recover on the notes. 
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GENERAL AssuMpsiT. Pleas, the general issue, and two spe- 
cial pleas in bar. Heard on general demurrer to the two spe- 
cial pleas at the March Term, 1909, Franklin County, Miles, J., 
presiding. Demurrer sustained, and pleas adjudged insufficient. 
The defendant excepted. The opinion states the case. 


Lee S. Tillotson for the defendant. 

i 

Defendant’s special pleas show a good defence in that they 
allege a retrazit by plaintiff as to the first three notes relied 
upon. Small v. Leonard et al., 26 Vt. 209; Thomason v. Odum, 
68 Am. Dec. 159. 

Defendant’s second plea shows that the suit in equity fully 
adjudicated the subject-matter of this suit; because the plaintiff 
herein could have filed a cross-bill in that suit and thereby have 
recovered on these notes. In Parkhurst v. Sumner, 23 Vt. 538, 
it was said: ‘‘It is a universal rule in regard to judgments, 
that all matters which might have been urged by the party be- 
fore the adjudication are concluded by the judgment, as to the 
principal parties, and all privies in interest or estate.’’ Hodges 
v. Eddy, 52 Vt. 484; Radroad Co.v. Willard, 61 Vt. 1384; Jor- 
dan v. Van Epps, 85 N. Y. 427; Tillison v. Tillison, 63 Vt. 411; 
Sharon v. Terry, 1 L. R. A. 572; Bollong v. Schuyler Nat. Bank, 
vo L. R. A. 142; Wiese v. San Francisco etc. Society, 7 L. R. A. 
of7; Morrill v. Morrill, 11 L. R. A. 155; Gordon v. Ware Nat. 
Bank, 67 L. R. A. 550; Bigelow v. Winsor, 1 Gray 299; Crom- 
well v. Sac. County, 94 U.S. 351. 


E. A. Ashland for the plaintiff. 


The plea in question shows no retrazit, for that can never 
be entered by attorney, but only in person. Must v. Farmers’ 
Bank, 27 Grat. 252; Lowry v. McMillan, 49 Am. Dec. 501; 5 Am. 
Dig. §168; Hallack v. Loft, 34 Pac. 568; Lambert v. Sandford, 
2 Blackf. 137; Gorham v. Gale, 7 Cow. 739. 


HaseLton, J. The action is general assumpsit. In county 
court the plaintiff sought to recover upon six promissory notes, 
The defendant pleaded the general issue, and filed two special 
pleas. To the special pleas the plaintiff demurred generally. 
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The demurrer was sustained, the special pleas were adjudged 
insufficient, the defendant excepted, and the case was passed to 
this Court before trial. 

The first special plea sets out that the plaintiff brought a 
suit before a justice to recover on three of the notes in question, 
and that after the suit had been continued from time to time 
the plaintiff ‘‘by his attorney,’’ named in the plea, ‘‘confessed 
that he would not further prosecute his said suit before said 
justice of the peace against said defendant, but from the same 
altogether withdrew himself and then and there discharged the 
said defendant from all hability to said plaintiff in said justice 
suit.’’ It is claimed by the defendant that this plea sets up a 
retraait. 

The second plea sets up a distinct ground of defence which 
will be considered, and also alleges what has been recited with 
regard to the suit before the justice, and that the plaintiff, ‘‘by 
his attorney,’’ on a day to which the suit had been continued 
‘‘eonfessed that he would not further prosecute his said suit 
before said justice of the peace against this defendant but from 
the same altogether withdrew himself.’’ The same second plea 
contains the allegation that on a day named ‘‘the plaintiff did 
not further prosecute his said justice action against this defend- 
ant. but from the same altogether withdrew himself.’’ From the 
prior allegations of this plea, just recited, it is to be taken that 
the pleader here alleges that the course taken was by attorney. 

A retrazit is quite different from a discontinuance or a non- 
suit. By it a plaintiff renounces his right of action and his 
renunciation is irrevocable. Hence, an attorney has no author- 
ity to enter a retrazit for his client. This was resolved in Beech-. 
er’s Case, 8 Coke 58a. In 3 Salk 245, the observations of the 
reporter are, in substance, that a retraxit must be always in per- 
son, and that an attorney cannot enter a retrazit. <A retraxit 
may be entered by a plaintiff or a defendant, and the whole 
learning of the subject is condensed by Lilly when he says: ‘‘A 
retraxit is where the party, plaintiff or defendant, comes into 
court in proper person where his cause is depending, and says, 
that he will not proceed any further in his cause. Now this is 
a bar to the action forever.’’ 2 Pract. Reg. 582. 

Chitty shows how a retraxit should be pleaded and gives 
this form: ‘‘The said A. B. came into the said court in his own 
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proper person and confessed that he would not further prose- 
cute his suit against the said C. D. but from the same altogether 
withdrew himself.’’ 3 Chitty Pl. 477. 

The reason of the law is found in the limitations upon the 
power of an attorney in respect to the cause of his client. Gran- 
ger v. Batchelder, 54 Vt. 248, 41 Am. Rep. 846; Carter v. Tal- 
cott, 10 Vt. 471; Penniman v. Patchin, 5 Vt. 346. 

In Vail v. Conant, 15 Vt. 314, there is a discussion of the 
authority of an attorney respecting his client’s cause and the 
breadth of that authority is fully recognized, but in the course 
of the discussion it is said, in approval of a New York case, that 
he cannot enter a retraait. 

The facts further set forth, as matter of defence, in the 
defendant’s second plea are these. After the plaintiff had in- 
stituted the suit returnable before a justice, and before referred 
to, the defendant brought a bill in chancery against the plain- 
tiff and his attorney in which he alleged that the notes now 
sued on were without consideration and void, and that the plain- 
tiff so knew, and that the plaintiff was endeavoring to cheat and 
defraud the defendant. In the bill in chancery the defendant 
here prayed that the notes in question might be declared to be 
without consideration and void, and that their surrender to the © 
defendant might be decreed. In the bill the defendant here 
prayed for and was granted an injunction restraining this plain- 
tiff and his attorney from prosecuting his suit before the justice, 
pending the chancery case. In the chancery case a decree on 
the merits was rendered dismissing the bill. The plea avers 
that the plaintiff might have filed a cross-bill in the chancery 
suit and therein have recovered upon the notes in question, but 
that he did not file such cross-bill and did not therein seek 
affirmative relief. 

It is urged in argument that on these facts the subject- 
matter of this suit is res judicata, that the plaintiff might have 
filed a cross-bill in chancery and recovered on his notes in the 
proceedings there, and that since he filed no cross-bill he is now 
estopped from maintaining this suit. But the suit in chancery 
having been brought to prevent the plaintiff from proceeding 
at law, and having failed, the defendant cannot be heard to 
say that, nevertheless, the plaintiff cannot proceed at law. To 
hold otherwise would be to enable a defendant, at his will, in 
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any ease, or, at least, in any similar case, to draw the subject- 
matter of litigation into a court of equity. Lord Bacon, in words 
which Justice Story placed upon the title page of his work on 
Equity Jurisprudence, said: ‘‘Chancery is ordained to supply 
the law, not to subvert the law.’’ To maintain the defendant’s 
contention would be a subversion and denial of the plaintiff’s 
legal rights. Sprague v. Waldo, 38 Vt. 139. 

The principle that he who invokes the aid of the court of 
chancery shall not be heard to deny its jurisdiction obviously 
has no application here. If it is assumed that the plaintiff might 
have availed himself of a cross-bill, the defendant cannot com- 
plain because the plaintiff did not seek that relief but stood on 
his right to prosecute his suit at law. Reynolds v. Reynolds, 
74 Vt. 463, 52 Atl. 1036. 

Neither the second special plea nor the first was a bar to 
the plaintiff’s action. 


- Judgment affirmed and cause remanded. 


GEORGE WETHERBY’ s ApmrR. v. TwIn State Gas ComMPANY. 
Special Term at Brattleboro, November, 1909. 
Present: RoweELL, C. J.. MUNSON, WATSON, HASELTON, and Powers, JJ. 


Opinion filed January 19, 1910. 


Electricity—Injuries Incident to Production—Licensees—Lia- 
bility—N egligence—Disposition of Case. 


Where an electric company carried its three uninsulated high tension 
wires over a river on wooden arms projecting from the side of a 
railroad bridge and attached to the floor beams thereof, the wire 
nearest the bridge being two feet and three inches therefrom, and 
pedestrians, to the knowledge of the electric company, crossed the 
bridge by stepping from tie to tie or walking on the guard rail, 
there was nothing in respect of the wires or their location that 
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rendered such use dangerous, or made the electric company re- 
sponsible for the death of a child who, after sitting on the guard 
rail of the bridge opposite one of the wooden arms, changed his 
position and came in contact with a live wire and was killed by 
the electric shock, since the occurrence could not have reasonably 
been anticipated. 

Proof that persons used the bridge to fish from, and whence to view 
the scenery, and that children played on it, but without proof 
that the railroad company or the electric company had knowledge 
thereof, did not show that such persons and children were licensees, 
and suggest to the electric company the likelihood of any one 
coming in contact with the electric wires. 

The duty to insulate high tension electric wires is limited to points 
where there is reason to apprehend that a person may come in 
contact with the wires. 

Though the business of transmitting electricity must be conducted 
with a very high regard to the safety of the public, and the 
thoughtlessness and misjudgment of children of tender years must 
be taken into account, yet an electric company is not an insurer 
of the safety of children, and need not exercise a degree of pru- 
dence and foresight beyond what a prudent man would exercise 
in like circumstances. 

In an action for the death of plaintiff’s intestate by contact with an 
electric wire, where it appears that the situation and circumstances 
surrounding the accident were on trial fully shown in evidence, 
and that the trial court erred in denying defendant’s motion for 
a directed verdict, the Supreme Court will reverse the judgment 
rendered on the verdict for plaintiff, and enter judgment for de- 
fendant. 


CasE for negligence. Plea, the general issue. Trial by jury 
at the September Term, 1908, Windham County, Miles, J., pre- 
siding. Verdict and judgment for the plaintiff. The defendant 
excepted. At the close of all the evidence the defendant moved 
for a directed verdict. Motion overruled, to which the defend- 
ant excepted. The opinion states the case. 


Gibson & Waterman, Clarke C. Fitts and Harold E. Whit- 
ney for the defendant. 
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Defendant was bound only to exercise the care of a pru- 
dent man in the circumstances, and was not bound to render its 
property safe for any purpose for which it should not anticipate 
it would be used. Armstrong v. Medbury, 67 Mich. 250, 11 Am. 
St. Rep. 585; Keefe v. Narragansett Elec. Lighting Co., 43 Atl. 
542. 

The evidence fails to show due care on the part of the in- 
testate. ‘‘The owner of real property is entitled to the exclu- 
sive use and enjoyment of the same and is not liable to others 
for injuries occasioned by its unsafe condition, when the person 
receiving the injury was not at or near the place of danger by 
lawful right, and when the owner has neither expressly nor 
impliedly invited him there nor allured him by attractions or 
inducements or held out in some way.’’ Sweeney v. Old Colony 
etc. Rk. Rk. Co., 10 Allen 368; Bennett v. Rastlroad Co., 102 U. S. 
577; Carleton v. Francona Steel Co., 99 Mass. 216; Cooley on 
Torts, 605, 606; Pierce v. Whitcomb, 48 Vt. 127; Pittsburg etc. 
Rk. Rk. Co. v. Bingham, 29 Ohio St. 367; 1 Thompson on Negli- 
gence, 303, §3; Johnson v. Lighting Co., 110 N. W. Rep. 711; 
Stark v. Traction Co., 141 Mich. 575; Freeman v. R. R. Co., 
66 N. Y. Supp. 1052; McAllister v. Jung, 112 Ill. App. 188; 
Holbrook v. Aldrich, 168 Mass. 15, 36 L. R. A. 493; Grindley v. 
McKetchem, 163 Mass. 494; McGinnis v. Butler, 159 Mass. 233; 
Morrissey Vv. Eastern R. R. Co., 126 Mass. 377; Hughes v. Rail- 
way Co., 71 N. H. 279; Frost v. Eastern Railway Co., 64 N. H. 
220; Uttermohlen v. Company, 55 L. R. A. 911; Rite v. Wheeling, 
43 L. R. A. 148; Martin v. Petit, 117 N. Y. 118; State v. Rail- 
road, 52 N. H. 528; Severy v. Nickerson, 120 Mass. 306; Morgan 
v. Hallowell, 57 Me. 375; McAlpin v. Powell, 70 N. Y. 126; St. 
L. etc. Co. v. Bell, 81 Ill. 76; Gavin v. Chicago, 97 Ill. 66; Wood 
v. School District, 44 Iowa 27; Gramlich v. Wurst, 86 Pa. St. 
74; Cauley v. P. C. etc. Ry. Co., 95 Pa. St. 398; Gillespie v. 
McGowan, 100 Pa. St. 144; Mangan v. Atterton, L. R. 1 Ex. 239; 
Kmghi v. Abert, 6 Pa. St. 472; Frederick v. Illinois Central 
kh. R. Co., 46 La. Ann. 1180, 15 So. 413; Sullivan v. B. & A. 
Rk. &., 156 Mass. 378; Metcalf v. Cunard Steamship Co., 147 
Mass. 66; Heinlein v. Boston etc. R. R., 147 Mass. 186; Reardon 
v. Thompson, 149 Mass. 267; Daniels v. New York etc. R. R., 
154 Mass. 349; Redigan v. Boston & Maine R. R., 155 Mass. 44; 
Sutton v. West Jersey etc. Co., 73 Atl. 252; Brainard v. Van 
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Dyke, 71 Vt. 360; Matthews v. Bensel, 51 N. J. L. 30; Taylor v. 
Haddonfield etc. Co., 65 N. J. L. 102; Graves v. Washington 
Water Power Co., 11 L. R. A. (N. 8S.) 452; Decker v. Stimson 
Mill Co., 31 Wash. 522; Johnston v. Northern Lumber Co., 42 
Wash. 230; Daffron v. Majestic Laundry Co., 41 Wash. 65; 
BRughes v. B. & M. R. R., 11 N. H. 279; Clark v. Manchester, 62 
N. H. 577; Marshall v. Dalton Paper Mills, 82 Vt. 489. 


Chase & Daley for the plaintiff. 


The defendant was bound to exercise the highest degree of 
care; it was bound to know and consider that men, women and 
children crossed over, stood upon, fished from, and played upon 
the bridge; and so to place and protect its wires that the lives 
of those whom the railroad company permitted to use the bridge 
would not be endangered by them. Note in Temple v. McComb 
City Elec. Inght and Power Co., 11 L. R. A. (N. 8.) 449; Con- 
solidated Elec. L. & P. Co. v. Healy, 70 Pac. 884; Daliry v. 
Media Elec. L. H. & P. Co., 57 Atl. 83838; Note in Lepmck v. 
Gaddis, 26 L. R. A. 686; Hydraulic Works Co. v. Orr, 83 Pa. 
332; Branson v. Labrot, 50 Am. Rep. 193; Seymour v. Cent. Vt. 
Ry. Co., 69 Vt. 555; Drown v. N. E. Tel. & Tel. Co., 80 Vt. 1; 
Nelson v. Branford etc. Co., 75 Conn. 548; McAdams v. Cent. 
Ry. & Elec. Co., 67 Conn. 445; Fox v. Manchester et al., 183 
N. Y. 141. Even though the deceased were a trespasser at the 
time and place of the accident, that would not preclude recov- 
ery. Seymour v. C. V. Co., 69 Vt. 555; Bird v. Holbrook, 4 
Bing. 628; Lynch v. Marden, 1 G. B. 37; Norns v. Intchfield, 
30 N. H. 271; Beers v. Housatomc Ry. Co., 19 Conn. 566; Rob- 
anson V. Cone, 22 Vt. 218; Isbell v. N. Y. & N. H. BR. R. Co., 27 
Conn. 393. 

The deceased was a minor of the age of thirteen years, and 
the degree of care and caution he was required to exercise was 
such as children of like age, capacity and experience might rea- 
sonably be expected naturally or ordinarilly to use in like cir- 
cumstances. Ill. Cen. Ry. Co. v. Slater, 16 Am. St. Rep. 242; 
Collins v. South Boston Ry., 142 Mass. 301; Bird v. Holbrook, 
4 Bing. 628; Beers v. Housatomc Ry. Co., 19 Conn. 566; Robin- 
son V. Cone, 22 Vt. 213; Hayes v. Colchester Mills, 69 Vt. 1; 
Plumley v. Birge, 124. Mass. of. 
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The placing of electric wires in, or in close proximity to, 
places or structures where persons may rightfully go for busi- 
ness or pleasure constitutes an implied assurance of safety, and 
an invitation to take hold of or come in contact with such wires, 
if such persons may, for any reason, choose to do so. And it is 
also the duty: of a party using so deadly an agency to see to it 
that its wires are at all times so insulated that one coming in 
contact with them will not be injured. Perham v. Portland Gen. 
Elec. Co., 40 L. R. A. 799, 72 Am. St. Rep. 730; Griffin v. United 
Elec. Light Co., 164 Mass. 492; Illingsworth v. Boston Elec. 
Light Co., 161 Mass. 583; Wood’s Railway Law, 1292; Ray’s 
Neg. of Imposed Duties, 33; Stout v. Sioux City etc. Co., 2 Dill. 
294; Kansas Cent. etc. Co. v. Fitzsimmons, 31 Am. Rep. 203; 
Union Pac. Rk. Co. v. Dunden, 37 Kan. 1. 


HASELTON, J. The action is case, and was brought by the 
plaintiff as administrator of the estate of George Wetherby, 
deceased, to recover by virtue of P. S. 2839 and 2840, for the 
benefit of the next of kin of the intestate, the pecuniary damages 
suffered by them in consequence of his death claimed to have 
been caused by the wrongful neglect of the defendant. The case 
was tried by jury. Verdict and judgment were for the plain- 
tiff. The defendant excepted. 

The defendant owns an electric power plant at West Dum- 
merston and transmits power therefrom into the village of Brat- 
tleboro over three wires. These wires carry a current of from 
ten thousand to eleven thousand volts, and are carried across 
the West River, not far from its conjunction with the Connecti- 
cut, along the side of a railroad bridge of the Central Vermont 
Railway Company under an arrangement with such company. 
The bridge is an ordinary iron bridge. The manner in which 
the wires are supported as they cross the river is this: Wooden 
arms are fastened to what may be called the cross beams of the 
bridge in two or three places, glass insulators are attached to 
these arms and the wires are attached to the insulators. Of the 
three wires the one nearest to the bridge is two feet and three 
inches, or thereabouts, out and away from any part of the bridge 
structure, and a little further than that from the outside of the 
bridge trusses which extend up and constitute a side of the 


bridge. The wires are a foot and a half apart. Just inside the 
13 
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trusses of the bridge on each side there extends, for the length 
of the bridge, a wooden timber construction, called by the wit- 
nesses a guide rail or a guard rail, which presents an upper sur- 
face of about eight inches in width. There is no planking or 
other covering over the railroad ties and one crossing the bridge 
on foot must step from tie to tie or else walk along one of the 
guard rails just referred to. 

August 25, 1907, the intestate, a boy of thirteen years, with 
other boys as companions, went onto a bridge of the Boston & 
Maine Railroad near by and then onto the bridge in question. 
The plaintiff’s evidence tended to show that while on this bridge 
the intestate sat upon the guard rail opposite one of the cross 
arms referred to and that while sitting there he called to an- 
other boy, or to the other boys, to come and sit with him, and 
that then in some way he changed his position and got where, 
by some motion, his foot touched the inside wire and he was 
almost instantly killed by an electric shock. In order to have 
made this contact possible he must have got considerably down 
and away from the guard rail in the direction of the wire. The 
plaintiff’s claim as to the intestate’s position is based on the 
testimony of one of the boys, Jesse Bailey, and is that at the 
time of the accident the intestate sat straddling the cross beam 
to which the arm that held the wires was fastened. Possibly 
Bailey’s testimony should be construed to mean that the intes- 
tate had got down from the guard rail and out onto the cross 
beam and was sitting on it with his legs hanging down on either 
side at the time when he ealled out. But it is immaterial how 
this is. Whatever his exact position was and however or when 
he got into it, he was at the time of the accident, far enough 
down from the guard rail and out towards the nearest wire so 
that he could and did touch the wire with his foot. 

There is a highway bridge across the West River very close 
to the railroad bridge in question, and, as has been said, one 
crossing the railroad bridge must step from tie to tie or walk on 
& guard timber or rail of about two-thirds of a foot in width. 
But the plaintiff claims that there was evidence tending to show 
a use of the railroad bridge for foot travel, and that both the 
railroad company and the defendant were cognizant of such use. 
The plaintiff claims that there was evidence of an implied li- 
cense, an invitation, to the public to make such use of the bridge 
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and of knowledge on the part of the defendant of such permis- 
sive use. In this regard evidence of a certain path leading up 
ento the railroad track at one end of the bridge and of two 
posts is much relied on. The plaintiff claims in substance that 
the case of Seymour v. C. V. RB. Co., 69 Vt. 555, 38 Atl. 236, is. 
in point here. But if it is to be assumed that, with the knowl- 
edge of the defendant, the bridge was used for foot travel by 
licensees or quasi-licensees of the railroad company, such as- 
sumption does not affect the question of liability here. In any 
view of the evidence the position and doings of the intestate at 
the time of the accident were not incidental to or related to the 
use of the bridge for passing and re-passing on foot. 

The plaintiff further claims that the railroad company per- 
mitted people to use the bridge to fish from and as a place from 
which to view the surrounding scenery, and permitted children 
to romp and play upon the bridge, and that such uses were mat- 
ters of common knowledge and that the defendant was charge- 
able with knowledge thereof. One witness, William O’Brien, 
testified that he had several times got down where the intestate 
was at the time of the accident, that when out on that arm he 
could look down into the river and, a good many times, could 
see fish in the river, that men had been there with him, and that 
they had taken turns in getting out on the cross arm so far that 
they let go of the bridge, that they did this one at a time. An- 
other witness, Russell H. Briggs, testified that he had seen boys 
on the bridge, that he didn’t know that he had seen them play- 
ing, but that he had seen them when he thought they were fish- 
ing. William F. Mixer testified that frequently, in the spring 
when the water was high, he had seen men and boys on the 
bridge fishing. Jesse Bailey, a boy who was with the intestate 
at the time of the accident, testified that he had known the bridge 
for about six years; that he had passed over the bridge a few 
times always in company with others; that once he had seen a 
man sitting on the edge of the bridge fishing; and that he had 
seen boys throwing stones from the end of the bridge. Edwin 
Wilson, a boy of fourteen years, testified that he had seen people 
sitting down on the bridge and that he had sat down on it him- 
self, that he had played on the bridge, and that the boys had 
played ‘‘follow the leader’’ and performed various feats on the 
bridge, its piers, braces and arms, but not on the arms that held 
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the electric wires. He testified that the boys did these things 
up there ‘‘lots of times.’’ The above is a condensed statement 
of all, or substantially all, the evidence tending to show a use 
of the bridge by men or boys as a place for fishing or playing 
or climbing, and there is nothing in this evidence, nor anywhere 
in the transcript, which is referred to, that tends to charge the 
defendant or the railroad company with knowledge of these 
various doings. There is no witness who testifies that any of 
these things were done while any officer or any employee even 
of the railroad company or of the defendant company was 
around. 

According to all the testimony on the point the bridge was 
some forty feet above the water, and if it be assumed that, with 
the knowledge of the defendant, the bridge was used as a foot 
path, there was nothing in the location of the defendant’s wires 
which tended to render such use dangerous, whatever dangers 
might in other respects have inhered in such use of this bridge 
constructed as it was. There was nothing in the wires or in the 
manner in which they were strung to invite or allure children 
or others into a position where the current of electricity carried 
over the wires would be dangerous to them, and the exercise of 
the high degree of care and prudence required of the defendant 
in maintaining its lines would not have suggested the likelihood 
of a contact with the wires by any one. Such an occurrence 
could not have been reasonably anticipated. 

It appeared that the foot of the intestate touched the wire 
a short distance from the glass insulator, and that at that point 
the wire was bare of an insulating substance which had original- 
ly covered it. However, during the direct examination of the 
plaintiff’s first witness, an electrician, the defendant, in con- 
nection with concessions as to the dangerous and deadly charac- 
ter of the wire while transmitting the current, made the state- 
ment that the character of the wire in that respect would be 
unaffected by the insulation. This statement was made as a 
part of a concession and, as appears from the transcript, was 
received as such. In argument in this Court it was said in be- 
half of the plaintiff that this statement in itself was not a con- 
cession but a claim, and this is so. But the plaintiff introduced 
no evidence tending to show that the abrasion of the insulating 
substance added to the dangerous character of the wire, and 
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the defendant introduced evidence tending to support this claim 
and to show that wires carrying the voltage which these wires 
transmitted might as well be bare and are so by the approved 
methods in use today. This testimony was in accord with that 
given by experts in some recent cases that we have examined. 
But the plaintiff argues that the testimony on the part of the 
defendant in respect to the purpose and effect of insulation had 
some tendency to show that in the case of high tension wires, 
like these under consideration, the matter of injury to a person 
by contact therewith might be affected by insulation; and we 
think the evidence warranted this argument. But by all the 
relevant cases which we have examined and by the reason under- 
lying them, the duty of providing insulation, where it exists, is 
limited to the insulation of wires at points where there is reason 
to apprehend that a person may come in contact with the wires, 
and the place of contact under consideration was not such a 
point. Drown v. New England Telephone & Telegraph Com- 
pany & Consolidated Inghting Company, 80 Vt. 1, 66 Atl. 801, 
in which the imperfect insulation of a wire of the Lighting Com- 
pany was held to be evidence of negligence on its part was a 
case in which the imperfect insulation in question was at a point 
.which the plaintiff, a lineman, was liable to touch while in the 
discharge of his duties as a lineman. That case and the like 
entitled case reported in 81 Vt. 358, 70 Atl. 599, are not in point 
here, but are referred to for their discussion of some questions 
which have been here argued. The defendant refers to Pierce 
v. Whitcomb, 48 Vt. 127, 21 Am. Rep. 120, a case in which the 
defendant, a farmer, was,. in the circumstances shown, held not © 
hable for an injury which happened to the plaintiff while he 
was in a building of the defendant. As, however, the peril there 
encountered was very different from that met in touching an 
electric wire carrying a high voltage, and as there the one in- 
jured was a person of mature years, that case is not of much 
assistance in the determination of the precise question here. The 
same may be said of Brehmer v. Lyman, 71 Vt. 98, 42 Atl. 613, 
a case also referred to in argument. The general doctrine an- 
nounced in those cases is not here attacked, but it is claimed 
that it does not apply to this case. In other states there have 
been some well considered decisions, the advisory character of 
which is clear. 
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Nelson v. Branford Lighting etc. Co., 75 Conn. 548, 54 Atl. 
303, was an action founded on the death of a boy by coming in 
contact with an electric wire strung along a side of a highway 
bridge. The wire in question was seventeen inches west of the 
west side of the bridge. The boy came in contact with the wire 
when he was diving, or about to dive, from the bridge into the 
river. The use of the bridge by boys or young men for the pur- 
pose of jumping and diving therefrom into the river was cus- 
tomary and was known to the selectmen of the town and was 
acquiesced in by them and was known to the defendant com- 
pany. The court considered these facts, announced it as the 
law of Connecticut ‘‘that the purposes of a highway are not 
regarded as wholly restricted to serving the right of passage,’’ 
that one on such a bridge as a sight-seer or for curiosity is right- 
fully there, that it was for the selectmen and not for the defend- 
ant to determine how the bridge should be used; and in view of 
these and other considerations affirmed a judgment in favor of 
the plaintiff. 

In Sullivan v. Boston etc. Co., 156 Mass. 378, 31 N. E. 128, 
it appeared that the defendant maintained two naked electrie 
wires on top of a coal shed, and that, while the decedent, a boy, 
was playing ball with other boys, the ball was batted onto the, 
roof in question; that he went after it and while on the roof 
he came in contact with the wires and was killed. Evidence 
that the place where the boys were playing ball was frequently 
used in like manner and that in the course of such games the 
ball frequently lodged on the roof of the shed and was got in 
the same manner that the decedent was trying to get the ball at 
the time in question was offered and excluded and a verdict was 
directed for the defendant. The Supreme Court held that there 
was no error in the exclusion of the evidence offered and that 
the verdict was rightfully directed on the ground that there 
was no evidence tending to show any violation of duty on the 
part of the defendant towards the decedent. As to the exclu- 
sion of the evidence referred to we note that there was no offer 
to show that the defendant had any knowledge of the matters 
offered to be proved. 

The case of Temple v. McComb City Electric Light & Power 
Co., 89 Miss. 1, 42 So. 874, 11 L. R. A. (N. S.) 449, 119 Am. St. 
Rep. 698, was this: The defendant company in stringing elec- 


-_ 
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tric wires through a thickly settled part of McComb City ex- 
tended one of its uninsulated wires through a small oak tree 
which had numerous branches reaching almost to the ground in 
which the plaintiff, a boy of ten years, and other boys were 
accustomed to play. While playing among the branches of the 
tree the plaintiff came in contact with the wire and received an 
injury. These facts appeared by the declaration which was 
demurred to. But the Court held that the declaration set out 
a cause of action, and said: ‘‘The immemorial habit of small 
boys to climb little oak trees filled with abundant branches 
reaching almost to the ground is a habit which corporations 
stretching their wires over such trees must take notice of.’’ 

In Mayfield Water & Light Co. v. Webb’s Admr., 33 Ky. 
Law Rep. 909, 111 S. W. 712, 18 L. R. A. (N. 8.) 179, it ap- 
peared that the plaintiff in error strung electric light wires on 
the cross arm of a pole eighteen feet above the ground, and that 
a Telephone Company maintained a much higher pole near it 
and that the Telephone Company had two guy wires running 
from the top of this pole, one above the other, at an angle of 
about forty-five degrees to the ground, and that these guy wires 
passed within about eight inches of the electric wire of the Light 
Company. It further appeared that children of the neighbor- 
hood would walk up on the lower guy wire holding onto the 
upper one with their hands and then slide down. Charles 
Webb, the intestate of the defendant in error, a little boy eleven 
years old, while playing in this way touched the electric wire 
of the Light Company and was instantly killed. There was 
evidence tending to show that the insulation on the electric light 
wire was defective and that had it not been so the result would 
have been the same. In the trial court the child’s administrator 
recovered a verdict. But this verdict was set aside in the Court 
of Appeals, the Court holding that the Light Company could 
not have been expected to anticipate that children would do 
what this child did, and that the doctrine of attractive nuisances 
did not apply. 

Keefe v. Narragansett Electric Inghting Co., 21 R. I. 575, 
43 Atl. 542, was the case of a little girl eleven years of age who 
clambered out of a window of her house onto the jet of the house 
adjoining and, in walking along on such jet, came in contact 
' with electric wires and was injured. The Court held that there 
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could be no recovery for the injury, giving as one sufficient rea- 
son for the holding that the defendant had no reason to antici- 
pate the act of the plaintiff in doing what she did. 

In Sheffield Co. v. Morton, 49 So. 772 (La.), the plaintiff 
in error maintained an electric wire of high tension along the 
top of a precipitous bluff about twenty-five feet high. The wire 
was from three and a half to four feet above the rocky edge of 
the bluff and some of the evidence tended to show that the wire 
was immediately over the edge. Morton’s intestate, a lad of ten 
years, in climbing about the bluff came in contact with the wire 
and was killed. The intestate’s administrator recovered a ver- 
dict but the Supreme Court held that as matter of law the in- 
herent improbability of the happening was such that the Shef- 
field Company could not in reason have been expected to guard 
against it. 

In Graves v. Washington Water Power Co., 44 Wash. 675, 
87 Pac. 956, 11 L. R. A. (N. S.) 452, the plaintiff, a boy of 
fifteen years, was injured by touching an electric wire of the 
defendant company while climbing on a pier under a public 
bridge. The evidence tended to show that boys sometimes 
climbed the piers to find pigeons’ nests and to catch the pigeons, 
and in playing such games as ‘‘follow the leader.’’ It did not 
appear that the boys were in the habit of climbing where the 
wires were nor that the defendant company had knowledge of 
such climbing. In the trial court the plaintiff had judgment in 
his favor, but in the Supreme Court the judgment was reversed 
and the cause was remanded with instructions that the action be 
dismissed. | 

These decisions of courts in the various parts of the coun- 
try indicate with substantial unanimity, either affirmatively or 
negatively, either by inclusion or exclusion, the rule applicable 
here, a rule at once just, humane and practical, resulting from 
the application of long settled principles to the now existing 
necessity for the distribution and use of the dangerous substance, 
electricity. The business of transmitting electricity, while in- 
dispensable to society, must be conducted with a very high re- 
gard for the safety of the public, and the thoughtlessness, inex- 
perience, lack of judgment and misjudgment of children of ten- 
der years must be taken into account; but the courts cannot 
make electric companies insurers of the safety of children, more 
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than of others, nor require of such companies, in the circum- 
stances of their business, a degree of care, prudence, and fore- 
sight beyond that which it is given to careful and prudent men __ 
to have and exercise in such or like circumstances. In no view 
of the evidence in the present case could the jury rightly hold 
the defendant responsible for the death of George Wetherby, 
and a verdict for the defendant should therefore have been di-_ 
rected. Since, too, it is clear that the situation and circum- 
stances surrounding and causing the accident were on trial fully 
shown in evidence, it is undesirable that the case should be re- 
manded. The result is that 


The judgment 1s reversed and judgment is rendered for the 
defendant to recover its costs. 


a 


JOSEPH B. Stewart v. C. A. KNIGHT ET AL. 
November Term, 1909. 
Present: Rowe Lt, C. J.. MUNSON, WATSON, HASELTON, and Powekrs, JJ. 


Opinion filed January 19, 1910. 
Pleading—Set-off—Time of Filing—P. 8. 1520. 


Regard cannot be had to the very letter of P. S. 1520, providing that, 
if a defendant in an action in county court has a demand in book 
against plaintiff, he may, “during the first term of the court in 
which he is required to appear,” file a declaration in offset on 
book, and now, in view of the recent legislation, which has no 
reference to terms of court and only requires a defendant to 
appear on or before the expiration of forty-two days from the date 
of the writ, the court may, in its discretion, allow a defendant to 

’ file a declaration in offset on book at the term following the one 
that happened to be in session when the time limited for his 
appearance expired. 
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GENERAL AssuMpPSIT. Heard on the defendant’s application 
for leave to file a declaration on book, at the September Term, 
1909, Washington County, Waterman, J., presiding. Applica- 
tion granted, as matter of discretion. The plaintiff excepted. 
Cause passed to the Supreme Court before final judgment. The 
opinion states the case. 


H. C. Shurtleff for the plaintiff. 
F. G. Fleetwood and R. M. Harvey for the defendant. 


HASELTON, J. The action is general assumpsit and was 
brought to Washington County Court. The writ, following the 
statutory form, notified the defendants to appear before said 
court and to cause their appearance to be entered with the clerk 
on or before the expiration of forty-two days from the date of 
the writ. The writ was dated March 4, 1909. Five days there- 
after, that is March 9, 1909, a regular term of Washington 
County Court was opened. The forty-two days within which 
the defendants were required to appear, and within which they 
in fact did appear, expired April 15, 1909. On that day the 
March term of court had not completed the business of its ses- 
sion and so had not been adjourned. Final adjournment was 
had eight days thereafter, that is April 23, 1909. At the follow- 
ing September term the defendants asked leave to file a dec- 
Jaration on book in set-off, and the court, as matter of discre- 
tion, granted such leave. The plaintiff excepted. The plaintiff 
then filed a motion to dismiss the declaration in set-off on the 
ground that it had not been filed during the first term of court 
in which the defendants were required to appear. This motion 
was overruled and the defendants excepted. The court then 
rendered judgment to account, and ruled that an auditor be 
appointed. The plaintiff again excepted. The plaintiff’s ex- 
ceptions were allowed and the case was passed to this Court 
before trial. 

Section 1520 of the Public Statutes is this: ‘‘If the de- 
fendant in an action in the county court has a demand on book 
against the plaintiff, such defendant, during the first term of 
the court in which he is required to appear, may file a declara- 
tion in such court, setting forth the nature of such demand, 
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which shall be sufficient notice to the adverse party to appear 
and answer thereto, and the same proceedings shall be had 
thereon as if the action on book had been commenced in the 
usual form.’’ 

It is claimed, on the part of the plaintiff, that the term at 
which the declaration in set-off was filed was not the first term 
at which the defendant was required to appear, and that it was 
not within the discretion of the court to allow it to be filed at 
the September term. The statute, above referred to, was enacted 
in substantially its present form in 1797, and for about a hun- 
dred years the law and the plaintiff’s writ required a defend- 
ant to appear in court at a stated term‘to be begun and holden 
on a day fixed. However, by recent legislation the appearance 
of a defendant, except in cases specially provided for, has no 
reference to terms of court but is to be entered with the clerk 
cp or before the expiration of forty-two days from the date of 
the writ. The statute providing for a declaration in set-off on 
book account has, however, taken no note of the changed prac- 
tice, and hence the question before us has arisen. But the right 
to declare on book by way of set-off remains unimpaired, and the 
circumstance that the March term, 1909, of Washington County 
court, had not in fact expired upon the expiration of forty-two 
days from the date of the writ in question did not put it beyond 
the discretion of the court, at the September term following, to 
allow the declaration in set-off to be filed. Regard cannot be 
had to the very letter of the statute, for a defendant is not now 
required to appear at any term of court, and it is now commonly 
the case that his appearance is entered and is required to be 
entered in vacation. Reasonable regard must be had to the 
spirit of the statute, for statutes of set-off are favored in law, 
since they confer just benefits upon both plaintiff and defendant 
in simplifying litigation, and since they lessen the danger that 
a plaintiff who is insolvent or ‘‘execution proof’’ may recover 
an enforceable judgment and leave his adversary to the recovery 
of a worthless one. N. Chip. 170, 171. The injustice of the 
common law in not allowing one debt to be set off against an- 
other was glaring. Babbington on Set-Off and Mutual Credit, 1. 
It shocked ‘‘the natural sense of mankind,’’ as was said by Lord 
Mansfield in Green v. Farmer, 4 Burr. 2221. Where there are 
mutual credits between two persons each of them being debtor 
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and creditor to the other good sense and even-handed Justice 
suggest that each be permitted ‘‘to retain in payment of what 
is due him that which he owes on his part.’’ 2 Domat’s Civil 
Law, Cushing’s Edition, 909. By Section 4 of the Statute of 
8 George II, Chap. 24, an earlier statute relating to set-offs, 
temporary in its character, was made perpetual and so grafted 
upon the common law for the reason given that ‘‘the provision 
for setting mutual debts one against the other is highly just and 
reasonable at all times.’’ Since our statute provides for a dec- 
laration in set-off on book, and since the statutory provision for 
the time of filing such declaration is now inapplicable, that mat- 
ter may be regulated by rules of court or by the sound discre- 
tion of the court. 


Judgment affirmed and cause remanded. 


H. S. Ricuarpson v. L. Baker & Sons. 


November Term, 1909. 
Present: RowE.L., C. J.. MUNSON, WATSON, HASELTON, and Powess, JJ. 


Opinion filed January 20, 1910. 


Witnesses — Examination — Admsstons — Cross-Examination— 
Collateral Matter — Evidence — Materiahiy—Remoteness— 
Contract—Modification—Performance Prevented by Other 
Party—Instructtons—Burden of Proof—Direction of Ver- 

~ dtct. 


In an action for the price of logs sold and delivered, where plaintiff 
claimed that by the contract defendant was to pay him $8 per 
1,000 feet if the logs were good and averaged eight inches in 
diameter, and $7.50 per 1,000 feet if they averaged less and were a 
fair lot, and defendant claimed that by the contract no logs were 


VT.] RICHARDSON v. BAKER & SONS. 205 


to be less than eight inches in diameter, and that the price was to 
be $7 or $8 per 1,000 feet according to the quality, a defendant, 
who testified that he was willing to take at $7.50 per 1,000 feet 
the logs which he had scaled, many of which were less than eight 
inches in diameter, was entitled to explain the admission that he 
was willing to take the logs at that price by stating that he did 
not want to start any trouble with the people along the river where 
defendants were doing business, though such logs were worthless - 
except for pulp wood, which he had no means of using. 

Evidence that defendants did not pay a third person what they had 
agreed to pay him was irrelevant to any issue in the case, and 
prejudicial to defendants. 

A defendant, for the purpose of affecting the probability of defendants’ 
having contracted to buy logs under eight inches in diameter, 
having testified in chief that defendants had no use for logs less 
than eight inches in diameter, thereby made that matter an 
issue and rendered admissible evidence that defendants, whose 
business had been long established, in the following season bought 
logs under eight inches in diameter, and such evidence was not too 
remote as matter of law. 

Though the contract in question was silent as to what rule should be 
used in scaling the logs, in which event the Vermont rule would 
control, yet if thereafter, when defendants scaled the logs accord- 
ing to a different rule, the parties mutually understood that de- 
fendants were to have them at the survey and scale then made, 
plaintiff was bound thereby, and had no right of action if sub- 
sequently he forbade defendants to take the logs except at a scale 
substantially larger, and they refused so to take them. 

Defendants were not entitled to a charge that plaintiff had the burden 
of showing that his scale of the logs was “absolutely” correct. 

If plaintiff unqualifiedly forbade defendants to take or receive the logs, 
he could not recover on his counts for refusal to accept them. 
Defendants’ motion for a directed verdict on one of several counts, 
predicated on grounds not supported by the evidence, was properly 

denied. ; 


GENERAL AssumpsiT for logs sold and delivered, with special 
counts seeking to recover for defendants’ refusal to accept and 
pay for same. Pleas, the general issue, payment, Statute of 
Limitations, and a declaration in offset. Trial by jury at the 
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September Term, 1908, Orleans County, Hall, J., presiding. 
Verdict and judgment for the plaintiff. The defendants ex- 
cepted. The opinion states the case. 


O. 8S. Anns and John W. Redmond for the defendants. 


It was error to reject defendants’ offered explanation of 
why they were willing to accept logs below the requirements of 
the contract as claimed by them, and for which they stated they 
had no use. 1 Elliott Ev. §226; Homer v. Everett, 91 N. Y. 641, 
646; Lynch v. Coffin, 181 Mass. 311; 1 Wig. Ev. §281; Austin v. 
Bingham et al., 31 Vt. 577. 

It was error, manifestly prejudicial to defendants, to allow 
- plaintiff to show that defendants had refused to fulfil their 
agreement with a third person from whom they had bought logs. 
Atken v. Kennison, 58 Vt. 665; 1 Greenl. Ev. 16th Ed. 447a, §449. 


Young & Young for the plaintiff. 


Defendants’ evidence that they had no use for logs under 
eight inches in diameter made that matter an issue in the case 
and rendered admissible evidence that they had bought logs 
under eight inches in diameter the following season. Sttlwell 
v. Farwell, 64 Vt. 286; Perry v. Vermont Farm Machine Co., 70 
Vt. 276; Harrison’s Admr. v. Ins. Co., 80 Vt. 148; Jewett v. 
Buck, 78 Vt. 353; Wallston v. Smith, 70 Vt. 19; Brown v. 
Swanton, 69 Vt. 53; Watkins v. Rist, 68 Vt. 486; Benedict v. 
Lawrence, 67 Vt. 219; Whitney Wagon Works v. Moore, 61 Vt. 
230; Durgin v. Danville, 47 Vt. 95; Ellsworth v. Potter, 41 Vt. 
685; Perry v. Moore, 66 Vt. 519. 


HAsELTON, J. The action is assumpsit, general and special. 
Under the common counts the plaintiff sought to recover for a 
quantity of poplar logs sold and delivered by him to the de- 
fendants. Under special counts recovery was sought for the 
refusal of the defendants to accept and pay for the logs. The 
defendants pleaded the general issue and filed other pleas, and 
declared in offset for an advance payment of one hundred dollars © 
made on the contract. Trial by jury was had. A general 
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verdict for the plaintiff was returned and judgment was ren- 
dered thereon. The defendants excepted. 

The plaintiff was a farmer residing on his farm in Lowell. 
The defendants, Jasper C. Baker and Homer L. Baker, were 
partners and brothers, and the firm was engaged in the lumber 
business and had saw mills at Richford and South Troy. The 
firm has been in business since 1887, making, as a rule, very con- 
siderable annual purchases of lumber for the mills named. 
Since about 1896, Jasper has done the buying of logs for the 
firm. In the fall of 1905 the defendants, acting through Jasper, 
and the plaintiff made a trade for poplar logs. The contract 
was oral and the evidence as to some of the terms of it was 
conflicting. For one thing, the plaintiff’s evidence tended to 
show that the defendants were to pay eight dollars a thousand 
feet if the logs were a good lot and averaged eight inches in 
diameter at the small end, and that if the logs averaged less in 
diameter and were a good fair lot the defendants were to pay 
seven dollars and fifty cents a thousand feet for the lot; while 
the defendants’ evidence tended to show that the logs con- 
tracted for were to be not less than eight inches in diameter, the 
price to be seven or eight dollars a thousand feet according to 
quality, eight dollars if the logs were clean and sound and less 
if they were poor. 

The defendants’ evidence further tended to how among 
other things, that the logs were not of the size bargained for. 
In the course of his testimony, however, the defendant, Jasper, 
testified that he was willing to take the logs which he had scaled, 
many of which were less than eight inches in diameter, at seven 
dollars and fifty cents a thousand. This defendant offered to 
explain why he was willing to do this and to say that his reason 
was that he did not wish to start any dispute with the people 
along the Missisquoi River and that he offered to take the logs 
at seven fifty a thousand as a matter of prudence, and though 
not bound to do so by the contract, and though poplar logs less 
than eight inches in diameter were worthless except for pulp 
wood which the defendants had no means of using. His ex- 
planation was excluded; and we think its exclusion was error. 
Jasper’s admission that he was willing to take logs less than 
eight inches in diameter at seven fifty a thousand feet made 
against his claim as to the contract and his understanding of it, 
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and in connection with it he was entitled to make the explanation 
offered, since, if the jury believed it, the force of his admission 
was thereby materially modified. 

In his direct examination, the witness Jasper, in connection 
with his evidence as to the contract, testified that logs less than 
eight inches in diameter were of no value for lumber and that 
the defendants were buying the logs for lumber and did not 
handle pulp at all and could do nothing with small logs. His 
testimony was obviously given for its bearing upon the im- 
probability that the contract was what the plaintiff claimed it to 
be. Thereupon he was cross-examined as to purchases of poplar 
logs from others than the plaintiff in the winter of 1905-6 and 
was asked if in that winter he did not buy a lot of poplar logs 
from one Wright of Westfield and agree to pay therefor eleven 
dollars. He answered that he did not but that perhaps one 
Bryant, who bought some logs for the defendants, purchased a 
few of Wright, but that Bryant’s purchase was without authority 
from the defendants. The witness testified ‘‘that he should say 
he bought no poplar logs of Wright in 1905-6 or 1906-7.’’ There- 
upon the plaintiff called said Wright in rebuttal, and he testified 
that in the winter of 1906-7 he sold some poplar logs to the de- 
fendants, through Bryant, and that Jasper looked them over 
and that the witness and Jasper came to an agreement about 
the price. This testimony of Wright was received without ob- 
jection ; but, under objection and exception, Wright testified that 
the defendants paid him for the logs less than Bryant had agreed 
to pay. The evidence that the defendants did not pay what 
Bryant had agreed to pay was irrelevant to any issue in this 
case and was prejudicial in its nature. 

On his cross-examination the said Jasper Baker testified, as 
to logs bought by the defendants of one Reed, that they were not 
all poplar, and, as to logs bought of one Sullivan in 1906, that 
the ‘‘logs or stuff’’ may have been all poplar, that he could not 
state. He further testified that he didn’t remember whether a 
lot of the logs so purchased were four or five or six inches in 
diameter. Thereafter the witness Bryant testified in behalf of 
the plaintiff that the Reed logs referred to were a prett¥ good 
lot of poplar, and that a good many of the Sullivan logs bought in 
1906-7 were five and six inch logs, and that there were five 
hundred and fifty-five in the Sullivan lot. So far this evidence 
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was received without objection. Under objection and exception 
by the defendants the witness, Bryant, was allowed to state how 
many of the Sullivan lot were four inch logs, how many five 
inch, and how many six inch. Under objection and exception 
the witness, Bryant, testified that in 1906-7 the defendants pur- 
chased poplar logs less than eight inches in diameter. It is 
claimed, on the part of the defendants, that the evidence of 
Bryant, taken under objection and exception, bore on no issue 
in the case and so was inadmissible and that it was not admis- 
sible for the purpose of contradicting the defendant, Jasper 
Baker, the claim in that regard being that the testimony of 
Jasper upon that point was wholly collateral and drawn out 
by the plaintiff and that the plaintiff was bound by the answer 
elicited. But when the defendant Jasper, for the purpose of 
affecting the probability as to the terms of the contract in dis- 
pute, testified in direct examination that the defendants had no 
use for logs less than eight inches in diameter, he made that 
matter an issue in the case, and in view of the testimony as to 
the long established character of the defendants’ business, evi- 
dence of what the defendants were doing in 1906-7 had a ten- 
dency to meet the defendants’ claim and did bear upon an 
issue in the case made by the defendants, and the cross-examina- 
tion of the defendant Jasper, was not upon a collateral matter, 
and the plaintiff was not bound by his answers. The plaintiff — 
could not meet the defendants’ evidence on the issue made by 
the defendants otherwise than by showing purchases of logs 
under eight inches in diameter made at times other than the 
exact date of the contract in question, and the evidence as to the 
transactions in 1906-7 was not too remote to be as matter of law 
admissible. 

The plaintiff’s claim was, and his evidence tended to show, 
that in the contract there was nothing said about the rule to be 
used in scaling the logs. The defendants claimed, and their 
evidence tended to show, that the contract provided for the 
scaling of the logs by the Scribner rule so called. Under the 
Vermont rule, P. S. 4916, which was applicable if the contract 
was silent upon the subject, the logs would measure considerably 
more than under the Scribner rule. March 13, 1906, after the 
logs had been piled on the banks of the Missisquoi River, where 
they were to be delivered, the defendant Jasper, as he testified, 
14 ; : . : . 
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scaled the logs by the Scribner rule, and the defendants’ evidence 

tended to show that it was then mutually understood between 
the plaintiff and the defendants that the defendants were to have 
the logs in accordance with the measurement so made. After the 
court had charged the jury the defendants excepted to the failure 
of the court to give an instruction that even if Jasper in his 
scaling, March 13, 1906, did leave out some of the logs that 
would have been covered by the original contract, nevertheless 
the plaintiff would be bound by that scaling if it was mutually 
understood between the parties that the defendants were to have 
the logs in accordance therewith. The defendants also took an 
exception to the failure of the court to charge the jury ‘‘that if 
the parties on the 13th of March, 1906, mutually understood that 
the Bakers were to have the logs at the survey and scale which 
was then made, and the plaintiff afterwards forbade the de- 
fendants taking the logs unless at a scale substantially larger 
than that scale the plaintiff cannot recover.’’ The evidence did 
tend to show, and the plaintiff himself testified, that after such 
scaling the plaintiff did forbid the defendants from taking the 
logs except under a scaling made by the Vermont rule. In the 
state of the evidence the defendants were entitled to instructions 
in the respects indicated by the exceptions and the question is 
whether there was a failure of the court to charge in those 
regards. 

An examination of the entire charge shows that there was 
no such failure. The court told the jury that they were to 
find what the original contract was and whether that contract 
was modified or changed by mutual consent, and called attention 
to what was said and done at the time of the scaling of the logs, 
March 18, 1906, and made it clear that anything then mutually 
agreed to became a part of the contract, and that the plaintiff 
could not recover if he refused to abide by the contract as 
originally made, if it stood unmodified, or if he refused to abide 
by the arrangement of March 13, if an arrangement was then 
mutually agreed upon. 

It appeared that the plaintiff had the logs scaled by one 
Stannard, who used the Vermont rule, and that the plaintiff 
refused to let the defendants have the logs unless they took them 
in accordance with Stannard’s measurements. The defendants 
excepted to the failure of the court to charge the jury that the 
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burden was upon the plaintiff ‘‘to show by a fair balance of evi- 
dence that the official or Stannard scale was absolutely correct.’’ 
The court, however, had charged fully and clearly with respect 
to the burden resting upon the plaintiff, and this exception 
pointed out no omission except an omission to use the word 
‘‘absolutely,’’ and that word was rightly omitted. 

At the close of all the evidence, as the exceptions recite, ‘‘the 
defendants moved the court to direct the jury to return a verdict 
for the defendants to recover their costs on plaintiff’s count for 
goods sold and delivered and insisted on said motion on the 
ground that, and because, on plaintiff’s own testimony, plaintiff 
refused and forbid defendants to take the lumber, to roll it into 
the river or to receive it; and that therefore plaintiff must stand 
on his counts for refusal to accept.’’ But the plaintiff could not 
stand on his counts for refusal to accept if, as stated in the 
grounds of this motion, he had without qualification forbidden 
the defendants to take or receive the logs. As matter of fact, 
the case, so far as it is disclosed by the bill of exceptions, shows 
that the plaintiff did not forbid the defendants to take the logs, 
but that he notified them that he wanted his pay according to 
the terms of the contract, as the evidence on his part tended to 
show it, before the logs were rolled into the river, and that he 
forbade them to roll the logs into the river until they paid him. 
Since the grounds of the motion especially pointed out appear 
to have been unsupported by evidence, and since the motion was 
not for a general verdict, we consider it enough to say, that as 
the assigned reasons for the motion rested upon a misapprehen- 
sion of the evidence, the motion was properly overruled. The 
various exceptions taken by the defendants have been considered. 


Judgment reversed and cause remanded. 


212 GUILD ET AL. v. PRENTIS ET AL, [83 


WARREN W. GUILD ET AL. v. JOHN W. PRENTIS ET AL. 


October Term, 1909. 
Present: ROWELL, C. J.,. MUNSON, WATSON, HASELTON, and PowEsgs, JJ. 


Opinion filed January 20, 1910. 


Trespass—Righits of Action for Treble Damages—Title— 
““Owner’’—Statutes—Construction—Penal Statutes—P. 8S. 
5842—Damages—Assessment—Treble Damages for Tres- 
passes. 


A mere possessor cannot recover treble damages given by P. S. 5842 to 
the “party injured” by the cutting of trees on land of another, 
without leave of the owner. 

The term “owner,” as applied to real estate, may denote the owner 
of the fee or the owner of a less estate, as lessee for years, or any 
rightful proprietor; and its meaning is to be gathered from the 
connection in which it is used, and from the subject-mattter to 
which it is applied, and when used in a statute, the abvious nature 
and purpose of the enactment may indicate the meaning of the 
term. i 

A tenant for years is an “owner” entitled to recover treble damages 
given by P. S. 5842 to the “party injured” by the cutting of trees, 
without leave of the owner. 

Penal statutes are to_be construed strictly, yet according to the legis- 
lative intent, as discovered by the import of the words used. | 

P. S. 5842, giving treble damages to the party injured by the cutting 
of trees on the land of another, without leave of the owner, is not 
a penal statute. 

In an action on P. S. 5842 to recover treble damages for the cutting 
of trees, it was proper for the court, in rendering judgment, to 
treble the actual damages found by the jury, where the special 
findings showed that plaintiff was entitled to treble damages. 


Trespass for treble damages under P. S. 5842. Plea, the 
general issue. Trial by jury at the June Term, 1909, Windsor 
County, Hall, J., presiding. At the close of all the evidence the 
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defendants moved for a directed verdict, for that the plaintiffs, 
being only lessees, could not maintain this action. Motion over- 
ruled, to which the defendants excepted. The jury rendered a 
general verdict for the plaintiffs for $166, actual damages and 
answered in the negative the following special question: ‘‘ Have 
the defendants satisfied you by a fair balance of evidence that 
in cutting such trees as you find were cut upon the land leased 
by the plaintiffs, without permission of the plaintiffs, the de- 
fendants acted through mistake, or had good reason to believe 
the trees so cut they had a right to cut?”’ 

Judgment for the plaintiffs in treble the amount of the 
actual damages as found by the jury. The defendant excepted. 


Fred C. Davis and Edward R. Buck for the defendant. 
Charles Batchelder and F. H. Spaulding for the plaintiffs. 


HASELTON, J. This action was brought under P. S. 5842 
to recover treble damages for the cutting of trees on land held 
by the plaintiffs under a lease. The land in question was a 
small tract on the banks of the Connecticut in the town of 
Springfield of which the plaintiffs had a ten years’ lease and 
on which they had erected a summer cottage. At the time of the 
cutting of the trees, hereinafter referred to, the plaintiffs’ 
lease had about eight years to run. The owner of the land in fee 
simple at the time of the lease, after giving the same, conveyed 
to the defendants land, which included that in question, and 
thereafter, and before the cutting of the trees, the defendants 
had conveyed the fee of the same land to another with the 
reservation to themselves of the timber trees on the land and the 
right to cut and remove the same. The defendants entered on 
the land in which the plaintiffs had a leasehold estate and cut 
down and removed trees which, as the evidence on the part of the 
plaintiffs tended to show, afforded shade for their summer cottage 
above mentioned. The evidence as to the facts of the cutting 
complained of was received under objection and exception on 
the part of the defendants. The objection was that the plain- 
tiffs being lessees could not recover in this action. At the close 
of the evidence the defendants moved for a verdict claiming that 
the plaintiffs being lessees could not recover in this action. The 
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motion was overruled and the defendants excepted. The jury 
made a special finding to the effect that it did not appear that in 
cutting the trees the defendants acted through mistake or had 
good reason to believe that they had a right to cut the trees. 
The jury returned a general verdict for the plaintiffs and as- 
sessed the actual damages at one hundred and sixty dollars. 
Upon the verdict and the special finding of the jury judgment 
was rendered for the plaintiffs for treble the amount of the actual 
damages. To this judgment the defendants excepted. 

The statute referred to provides that: ‘‘If a person cuts 
down, destroys, or carries away trees placed or growing for 
use, shade or ornament, or timber, wood, or underwood standing, 
lying or growing on the land of another person, without leave 
from the owner of such land, * * * the party injured may 
recover of such person treble damages in an action on this 
statute; but if, upon trial, it appears that the defendant acted 
through mistake, or had good reason to believe that the trees, 
timber or underwood Were on his land, the plaintiff shall recover 
single damages only, and costs.’’ 

The defendants cut the trees upon the land of another, and 
- they cut them without leave from the owner of the land. If 
the lessees are to be regarded as owners the cutting was done 
without their leave. As to the owners of the fee, they could 
give no leave to cut the trees during the tenancy, and when the 
defendants conveyed the lands with the reservation of a right 
to cut the trees they reserved a right which they could’ not 
exercise until the expiration of the tenancy. 

The main question is whether lessees are entitled to main- 
tain this action and to recover treble damages therein. The 
right of action is given to ‘‘the party injured’’; but there is no 
doubt that the party injured must be in some proper sense an 
owner and not a mere possessor. Davenport v. Newton, 71 Vt. 
11, 27. 

The word owner as applied to real estate may designate 
the owner of the fee or the owner of a less estate as a lessee 
for a term of years or any rightful proprietor and its meaning is 
to be gathered from the connection in which it is used and from 
the subject matter to which it is applied, and when used in a 
statute the obvious nature and purpose of the statute may in- 
dicate its meaning. Payne v. Sheets, 75 Vt. 335. Under many 
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statutes a lessee is treated as an owner. Baltimore c&c. R. Co. v. 
Walker, 45 Ohio St. 577, 16 N. E. 475; Gillagan v. Board, 11 
R. I. 258; Dutro v. Wilson, 4 Ohio St. 101; Parker v. Min- 
neapolis &c. R. Co., 79 Minn. 372, 82 N. W. 673; Lister v. Labley, 
7 A. & BE. 124, 34 E. C. L. 86; Schott v. Harvey, 105 Pa. 222, 
227, 51 Am. Rep. 201; State v. Wheeler, 23 Nev. 143, 44 Pac. 
430; Larimer dc. Co. v. Zimmerman, 4 Col. App. 78, 34 Pace. 
1111; Higgins v. City of San Diego, 181 Cal. 294, 308, 63 Pace. 
470, 476. 

In Davenport v. Newton, 71 Vt. 11, the question of what 
ownership one must have to entitle him to recover under this 
statute was not in the case and the court expressly avoided any 
manifestation of opinion in regard to that matter, and that ques- 
tion has not been decided in this State. In determining the 
matter it is to be noted that our statute in giving treble damages 
to the owner designates him as ‘‘the party injured’’ and not 
otherwise, and so the statute gives its own definition of the word 
owner, a definition inconsistent with the idea of confining the 
remedy to owners in fees simple. As to the liberal construction 
to be given to such a phrase as ‘‘the party injured’’ see Colston 
v. Bean, 77 Vt. 40. In the statute there referred to and in that 
now under consideration the phrase ‘‘person injured’’ or its 
equivalent ‘‘is used advisedly and wisely and the statutory pro- 
visions are of a clear and effective character.’’ Here the plain- 
tiffs were tenants for a term of years and were parties in- 
jured in respect to their rightful proprietorship and dominion 
and as owners of their leasehold estate were entitled to the 
redress and protection against wrongdoers provided by the 
statute. To hold otherwise is inconsistent with both the language 
and the spirit of the statute and is out of harmony with the 
general purpose of the chapter of the Public Statutes of which 
the statute in question forms a part. 

It matters not that the injury to the plaintiffs’ estate was 
also an injury to the reversion. Higgins v. Farnsworth, 48 Vt. 
512, 514; Jeffer v. Gifford, 4 Burr. 2141; McConnel v. Kibbe, 33 
Ill. 175, 85 Am. Dec. 265. 

The fact that the plaintiffs were tenants for a term of 
years and did not own the fee affected the amount of their actual 
damages; but when their actual damages had been ascertained 
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their right to have them trebled was not affected by the nature 
of their estate. 

In some states the right of action in cases of this sort is 
given in terms to the ‘‘owner’’ of the land, and the statute uses 
no words to indicate the sense in which the word ‘‘owner’’ is 
used. In such states, too, the action to recover treble damages 
is generally regarded as a penal action. And so in view of the 
language of the statute and the nature of the action as viewed by 
the courts the word ‘‘owner’’ is construed to mean ‘‘owner in 
fee simple.’’ Such a construction of such a statute is found in 
Achey v. Hull, 7 Mich. 426, a case referred to in Davenport v. 
Newton, 71 Vt. 11. In the latter case two Illinois decisions 
are referred to, but they were under a statute which provided a 
fixed penalty of so much a tree for cutting timber on the land 
of another without permission from the owner, the penalty to 
be recovered in an action of debt by the owner or by an informer 
for the benefit of himself and the owner. The Illinois Court 
construes the statute strictly and holds that the owner means 
the owner in fee simple. But our statute in giving the right of 
action to ‘‘the party injured’’ so clearly gives it to the owner 
in the large and liberal sense that were the statute a penal one 
we should hesitate to construe it otherwise than as it is con- 
strued in this opinion. For the rule of strict construction in 
the case of penal statutes is not to be so applied as to defeat the 
expressed intention of the statute but the rule is, as stated by 
Judge Prentiss in Ellis v. Hull, 2 Aikens, 41, “‘that penal statutes 
are to be construed strictly, according to the intention of the 
Legislature, as discovered by the import of the words used.’’ 

But the statute which we are now construing is not a penal 
one, and this action is not a penal action. 

Our statute of 1787, relating to this subject matter provided 
for a forfeit of a fixed sum for every tree or pole cut by one on 
the land of another unless the cutting was done through an 
honest mistake, and this forfeit had no reference to the actual 
damage done. We have no reported case construing this 
statute. : 

Our statute of 1797, made a trespasser in like cases liable 
to a fine and also to pay treble damages to the person injured. 

Bowen v. Fuller, 2 Tyler 85, was brought under this statute 
and went for the recovery of treble damages. The Court held 
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the action to be a penal one and dismissed it for lack of the 
magistrate’s minute on the writ required in actions for a penalty. 
The provision for the recovery of treble damages by one injured 
through the wilful cutting of trees was repealed by the revision 
of 1839, and the wilful and malicious cutting of another’s 
trees was made a crime punishable by a fine or by imprisonment 
or by both. R. 8S. 432, 516; Davenport v. Newton, 71 Vt. 11. 

The act under which this suit was brought was passed in 
1849, and is No. 12 of the acts of that year. So far as it has any 
reference to a case like this it has been already recited, and as 
has been seen it is divorced from any penal provisions, unless 
statutes permitting the recovery of treble or double damages 
are necessarily penal. 

The case of Keyes v. Prescott, 32 Vt. 86, was an action one 
count of which was under this statute and a majority of the 
court as it was then constituted thought that this count declared 
for a penalty. 

But in Burnett v. Ward, 42 Vt. 80, a statute giving double 
damages was held not penal. The opinion is by Judge Peck and 
is carefully considered. It is there said, in substance, that in 
such cdses the recovery of compensation is the main purpose 
of the action, that the right to recover cumulative damages is 
incidental, and that such statutes are to be considered as remedial 
and not as penal. Penal actions in general, and Brooks v. 
Clayes, 10 Vt. 37; Edwards v. Osgood, 33 Vt. 224; Riker v. 
Hooper, 35 Vt. 457; Hubbell v. Gale, 3 Vt. 266; White v. Com- 
stock, 6 Vt. 405, all actions for the recovery of a penalty, are 
distinguished. To the claim that the allowance of double 
damages makes the action penal, the answer of the court speak- 
ing by Judge Peck is that such an allowance does not have that 
effect, any more than the right of the jury in actions of tort 
to allow exemplary damages in some circumstances makes such 
actions penal. The reasoning in Burnett v. Ward, 42 Vt. 80, is 
conclusive. It is all one whether the enhancement of actual 
damages, as damages, is provided for by the Legislature, or is 
effected by the jury, in proper cases, in accordance with the 
common law. 

Our later cases under the statute in question either contain 
no suggestion by counsel or court that the statute is a penal one 
- or repel such suggestion when made. Montgomery v. Edwards, 
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45 Vt. 75; Fullam v. Foster, 68 Vt. 590; Davis v. Cotey, 70 Vt. 
120; Davenport v. Newton, 71 Vt. 11; Pollard v. Barrows, T7 
Vt. 1; Hathaway v. Goslant, 77 Vt. 199. See also Payne v. 
Sheets, 75 Vt. 335, and the cases therein cited on the last page of 
the opinion. 

The plaintiffs were entitled to maintain this action and 
therein to recover treble damages, and the method employed by 
the trial court of trebling the actual damages as found by the 
jury was correct. It is sometimes said that it is a matter of in- 
difference whether the trebling of the actual damages is done by 
the jury or by the court; but the method pursued in this case 
has much to commend it, and is, beyond all question, amply 
sustained by authority. 


Judgment affirmed. 


CHARLES S, ATHERTON v. VILLAGE OF ESSEX JUNCTION. 


October Term, 1909. 
Present: ROWELL, C. J.. MUNSON, WATSON, HASELTON, and Powers, JJ. 


Opinion filed January 20, 1910. 


Pleading—‘Public Acts’’—Village Charter—Judicial Notice— 
Mumeipal Corporations— Creation— Taxation— Property 
Taxable—Farming Lands. 


» 


The charter of a village is a “public act” of which the court will take 
notice in construing pleadings. 

The term “boroughs,” as used in chapter 2, §9, of our Constitution, 
authorizing the incorporation of towns and boroughs, includes 
villages. 

Farming land within the territorial limits of an incorporated village 
is subject to taxation for general village purposes, though no 
direct benefit accrues to the owner. 
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Courts will not interfere with the policy of the Legislature as to the 
taxation for municipal purposes of property within the municipal 
limits. 

In the absence of any charter or statutory requirement to the con- 
trary, a village may properly vote a tax of a specified per cent. on 
the grand list “for general village purposes.” 


APPEAL IN CHANCERY. Heard on demurrer to the bill at 
the March Term, 1909, Chittenden County, Taylor, Chancellor. 
Demurrer sustained, pro forma, and bill dismissed with costs. 
The orator appealed. The opinion states the case. 


J. J. Monahan and L. F. Wilbur for the orator. 


The municipal taxation of farm land within the 
municipal limits, for general municipal purposes, where 
no benefit accrues to the owner, is void, as_ taking 
private property for a public use without compensation. 
Morford v. Unger, 8 Ia. 82; Langworthy v. Dubuque, 
13 Ia. 86; Deeds v. Sanborn, 26 Ia. 419; O’Hare v. Dubuque, 22 
Ta. 114; Winzer v. Burlington, 68 Ia. 279; Courtney v. Jones- 
ville, 12 B. Mon. 419; Henderson v. Lambert, 8 Bush. 607; 
Sharp v. Dunavan, 17 B. Mon. 232; 15 Ene. 1014-1015; Mitchell 
v. Davenport, 34 Iowa 194; Buel v. Ball, 20 Ia. 282; 2 Dill. Corp. 
§793 (3rd Ed.) and notes; 15 Enc. 1014; Durant v. Kaufman, 
34 Ia. 194; People v. Bennett, 29 Mich. 45; Thomas v. Gan, 
35 Mich. 155; Boody v. Watson, 9 Atl. 798; Cooley Tax. (2nd 
Ed.) 47-53; Cheaney v. Hooser, 9 B. Mon. 347; Arbegust v. 
City of Lowsville, 2 Bush. 271; City of Covington v. Southgate, 
15 B. Mon. 491; Tied. Lim. of Police Power, 478 and note 3; 
Dieman v. City of Fort Madison, 30 Ta. 548. 


Martin & Batley for the defendant. 


If the taxes complained of in the orator’s bill are legal, then 
certainly equity will not interfere; and if such taxes are illegal, 
then the orator has a complete and adequate remedy at law, and 
he must resort to his legal remedy. Henry v. Chester, 15 Vt. 
460; Babcock v. Granville, 44 Vt. 325; Allen v. Burlington, 45 
Vt. 202; Dyer v. School Dist., 61 Vt. 96; Phillips v. Montpelier, 
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75 Vt. 357; Green v. Mumford, 5 R. I. 472; Sheldon v. School 
Dist., 25 Conn. 224; Dodd v. Hartford, 25 Conn. 232; Arnold v. 
- Middletown, 39 Conn. 401; Rowland v. School District, 42 Conn. 
_ 80; Savings Bank v. Lawler, 46 Conn. 243; Brewer v. Spring- 

field, 97 Mass. 152; Loud .v. Charlestown, 99 Mass. 208; Hunne- 
well v. Charlestown, 106 Mass. 350; Norton et al. v. Boston, 119 
Mass. 194; Greenhood v. MacDonald, 183 Mass. 342; Webber 
Lumber Co. v. Shaw et al., 189 Mass. 366; Savings Bank v. 
Portsmouth, 52 N. H. 17; Brown v. Concord, 56 N. H. 375; 
Perley v. Dollof,, 60 N. H. 504; Guest v. Brooklyn, 69 N. Y. 506; 
Kelley v. Pittsburgh, 85 Pa. 170; Younsblood v. Sexton, 32 Mich. 
406; Dows v. Chicago, 78 U. 8. 65; State Railroad Tax Cases, 92 
U.S. 575; McCoy v. Chillicothe, 17 Am. Dec. 607. 

The question of the taxation of farm land for municipal 
purposes is for the Legislature and not for the courts. Henry 
v. Chester, 15 Vt. 460; Kelley v. Pittsburgh, 85 Pa. 170; Guest 
v. Brooklyn, 69 N. Y. 506; Briggs v. Russellville, 34 L. R. A. 193. 


Haseuton, J. This is a bill of complaint brought to the 
court of chancery for Chittenden County. Thé cause came on 
for hearing on demurrer, and without argument and strictly 
pro forma the demurrer was sustained and the bill dismissed. 
The case is here on appeal by the orator. The material allega- 
tions of the bill, which in this hearing are to be taken as true, 
will be recited. 

In November, 1892, by direct act of the Legislature, the Essex 
Junction Graded School District in the Town of Essex was in- 
ecorporated and made a body politic by the name of The Village 
of Essex Junction. The management of the affairs of the village 
was vested in a board of trustees, and the village was authorized 
to make, alter and repeal by-laws relating to streets, highways, 
sidewalks, alleys, commons, parks, sewers, water supply, fire 
protection, the watching and lighting of streets, and for other 
purposes. The village so incorporated was made one of the 
highway districts of the Town of Essex, and it was provided that 
the trustees should appoint a superintendent of streets for such 
district, and that highway taxes in such village and district 
should be used and applied by such superintendent under the 
direction of the trustees in building and maintaining the high- 
ways, streets, walks, alleys, sidewalks, lanes and sewers of the 
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village. The offices of clerk, treasurer, collector and fire en- 
gineers were created, and the trustees were empowered to appoint 
police officers, who by virtue of their appointment should have 
the usual authority of such-officials. It was provided that the 
village might, for any of the purposes mentioned in the act, 
assess taxes on the taxable polls of residents of the village and 
upon the list of real and personal estate taxable therein. The 
charter of the village is a public act and as such is to be taken 
notice of in considering the pleadings. Village of Winooski v. 
Gokey, 49 Vt. 282. This being so the act itself has been referred 
to in making the above recitals, although the bill itself appears 
to set out the provisions of the charter with sufficient fullness 
and accuracy. The bill recites the acceptance of the charter. 
The orator, Charles S. Atherton, and his wife, Addie N. 
Atherton, reside on a farm of about one hundred and forty- 
eight acres situated within the limits of the village as incor- 
~ porated. This farm is about a mile from what the orator 
denominates the ‘‘village proper,’’ a phrase which is understood 
to mean the same as the words ‘‘ physical village’’ as used in the 
opinion in Noyes v. Village of Hyde Park, 73 Vt. 261. This 
farm is used for agricultural purposes exclusively, and has not 
received and cannot have any benefit from the water supply, 
sidewalks, and other improvements, nor from the watching and 
lighting of the streets. Of the farm above mentioned, the orator 
owns fifty acres and the orator’s wife ninety-eight acres. In 
the year 1907 the orator’s grand list was twelve dollars and 
that of his wife twenty-five dollars. In 1907 the orator paid, 
under protest, eighty-eight cents, his share as assessed for that 
year of the expense of the village water supply, one dollar and 
forty-six cents as his like share of the appropriation for street 
lighting purposes, and twenty-four cents as his like share of the 
appropriation for sidewalk purposes. In the same year the 
orator’s wife, under like protest, paid, for the corresponding 
purposes, one dollar and eighty-three cents, two dollars and 
twenty-five cents and fifty-one cents respectively. Both the 
orator and: his wife were willing to pay and offered to pay, and 
tendered without protest, all of the village taxes for the year 
1907, except the sums mentioned. But the tender of a part of 
the taxes was refused and so the whole sum was paid under 
protest. This bill was brought July 21, 1908, and therein the 
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orator shows that his grand list as made up for that year is 
twelve dollars, that his wife’s is thirty dollars, and that the 
trustees of the village had assessed the orator two dollars and 
sixteen cents on account of the water tax and for street lighting 
purposes, and twenty-four cents for sidewalk purposes, and that 
for the same purposes his wife had been assessed five dollars and 
forty cents and sixty cents respectively, and that while both the 
orator and his wife were willing and ready to pay all other 
village taxes, except those named, the said village corporation, 
through its officers, was threatening to enforce the collection of 
said taxes named and to that end to sell and sacrifice the orator’s 
property and his wife’s property. 

The bill sets out the interest of the orator as a husband of 
Addie N. Atherton in the property for which she is assessed and 
avers that the burden of the taxation of her property falls upon 
the orator. The orator avers that the village corporation will, 
unless enjoined, continue through all future time to tax the 
orator and his wife on the property above referred to for the 
purposes of maintaining the water supply system, lighting the 
streets and repairing the sidewalks of which the orator can have 
no benefit. The orator avers that he has requested the village to 
extend the system of street lighting to his farm, but that the 
village has neglected and refused so to do; that he has requested 
the village not to assess him and his wife on their respective 
grand lists, on account of the water supply, street lighting and 
sidewalks of the village, but that the village insists upon so 
doing and will continue so to do unless enjoined, and that the 
taxation and threatened taxation for those purposes greatly 
depreciates the value of the farm in question and renders it 
unsalable and results in irreparable injury to the orator. The 
orator further shows that the village in raising taxes always 
votes a lump sum and a certain per cent. on the grand list for 
general village purposes and does not designate the separate 
objects for which the taxes are voted, and that so it is impossible 
to know for what objects the tax is raised nor to show the in- 
validity of the tax without resorting to extrinsic evidence, and 
that for those reasons the orator is compelled to resort to a court 
of chancery for relief, and that resort, from year to year, to 
suits at law to recover back taxes improperly assessed would re- 
quire a multiplicity of suits, that the situation is oppressive and 
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creates a cloud upon the title to the farm and works an irrep- 
arable injury to the orator. 

The orator prays that the defendant be enjoined from 
assessing any tax on his grand list, and that of his wife, for the 
year 1908, and in the future, for the purposes of the water 
supply, street hghting and sidewalks mentioned, and that it may 
be decreed that the defendant repay to the orator all the money 
paid, under protest, by himself and his wife as taxes in 1907 
and 1908 for the purposes of the water supply, street lighting 
and sidewalks mentioned, and for other purposes. The orator 
also prays for general relief. 

The Constitution, Chap. 2, §9, authorizes the General Assem- 
bly to constitute towns, boroughs, cities and counties, and the 
bill does not question the authority of the Legislature to in- 
corporate the Village of Essex Junction and to include and ex- 
clude territory as it did. In borrowing the constitution of 
Pennsylvania of 1776 we got the provision above referred to, and 
boroughs include villages. Dempster v. United Traction Co., 
205 Pa. St. 70, 54 Atl. 509, 503. 

Noyes v. Village of Hyde Park, 73 Vt. 261, was a proceed- 
ing in the nature of a quo warranto, the gist of which was the 
claimed illegal action of selectmen under ostensible legislative 
authority in including a farm within village limits and 
thereby subjecting it to village taxation. There the selectmen 
in including the land in question in village limits had undertaken 
to proceed under statutory provisions for the establishment of 
villages, provisions substantially like those found in chapter 
158 of the Public Statutes, and the claims there made were that 
the statute was an unconstitutional delegation of legislative 
power, and that the statute itself did not authorize the inclu- 
sion of the farm lands in question within village limits. That 
interesting case went off because of the death of the complain- 
ant, and the consequent dismissal of the proceeding on the 
ground that the cause of action did not survive. The case is 
referred to for the purpose of making clear by exclusion the 
claims of the orator in the case now before us. The claim of the 
orator here is that notwithstanding the valid incorporation of 
the Village of Essex Junction and the valid inclusion of the 
farm in question within the corporate limits of the village, taxes 
cannot be levied upon this farm land for municipal purposes 


\ 
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which are of no benefit to the owners thereof. The doctrine in- 
voked is that of the Supreme Court of Iowa, and has been 
asserted in that state in a long line of decisions. That doctrine 
is stated thus: ‘‘The mere fact that lands are included within 
the limits of a municipal corporation does not authorize their 
taxation for general city purposes. Under certain conditions 
they are exempt therefrom. These conditions are such that the 
property proposed to be taxed derives no benefit from being 
within the city limits.”’ Taylor v. City of Waverly, 94 Iowa 
661, 63 N. W. 347; Durant v. Kauffman, 34 lowa 194. ; 

The Iowa court recognizes that the question of whether 
particular lands within a municipality shall be subject to munic- 
ipal taxation is, under the standard which it sets up, difficult 
for judicial determination, that adjudicated cases aid little, that 
there is no definite rule, that the particulars of each case must 
govern, and that decisions will sometimes appear arbitrary and 
unsatisfactory. Brooks v. Polk County, 52 Iowa 460, 3 N. W. 
494, 

The Iowa doctrine long prevailed in Kentucky. Coventry 
v. Southgate, 15 B. Monroe, 491; Coventry v. Arthur, 12 Ky. 
Law Rep. 163, 14 8S. W. 121. 

However, by the Kentucky constitution of 1890, the people of 
that state ordained, in respect to taxation, that it should be 
‘‘uniform upon all property subject to taxation within the 
territorial limits of the authority levying the tax’’; and since 
that constitution went into effect, agricultural lands within the 
limits of a municipality have been subject to municipal taxation 
without reference to actual benefit or protection. 2 Thorpe’s 
American Charters &c., 1842; Board of Councilmen v. Scott, 101 
Ky. 615, 42 8S. W. 104; Moore v. City of Harrodsburgh, 32 Ky. 
Law Rep. 384, 105 8. W. 925. 

The new constitution was made the occasion for a change 
in the doctrine of the Kentucky court; yet that court, since the 
change, has said: ‘‘If the old rule was ever supported by a 
good reason there would be the same reason for its application 
under the new as there was under the old constitution. But the 
old rule was never satisfactory because impracticable. It 
seemed, in principle, to suggest a comparative basis for the 
taxation of property within ‘a city, levying the greater tax on 
those more favorably located, and graduating the taxes of each 
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tax-payer according to the benefits received. There was con- 
stant friction under the old system, and the courts were rarely 
without cases involving the question of taxation of outlying 
property. There are many reasons why, such cases were rapidly 
multiplying, rather than diminishing, under the old rule. 
When, therefore, the provisions of the new constitution seemed 
to demand absolute uniformity of taxation within the territorial 
limits of the taxing authority, the court seized the opportunity 
of changing the rule.’’ Hughes v. Carl, 106 Ky. 533, 50 S. W. 
825. 

At one time the Nebraska court took the Iowa view. Brad- 
shaw v. City of Omaha, 1 Neb. 16. But that court has changed 
its view and overruled the Bradshaw case. Turner v. Althaus, 
6 Neb. 54. See also Lancester v. Bush, 35 Neb. 119, 52 N. W. 
- 837, and Kountz v. Omaha, 5 Dill. 448. 

Dillon, in his work on municipal corporations, reviews the 
Iowa rule and concludes that the difficulties in the way of its 
application are ‘‘almost unsurmountable.’’ 2 Dill. Mun. Corp. 
8795. 

Judge Cooley in his work on taxation, p. 157, considers the 
matter very fully and carefully and concludes that the doctrine 
underlying the Iowa cases and the earlier Kentucky cases is 
fundamentally unsound. In New Jersey the owner of farm 
lands situated within a borough sought to secure the exemption 
of such lands from taxation for village purposes on the ground 
of a total lack of benefit to him or his land from the existence of 
the borough and the expenditure of its revenues. In consider- 
ing the claim the Supreme Court of New Jersey refer to the 
decisions in Iowa, Kentucky and Nebraska and say: ‘‘The 
courts in these cases, by an injunction or other process, have 
stepped in, and arrested the proceedings to collect, on the ground 
that it was taking private property for public purposes, without 
compensation, that it was confiscation and not taxation. Except 
in the courts of the states mentioned the doctrine thus promul- 
‘ gated has no support in the jurisprudence of this country. * * * 
The power of the Legislature to authorize the levying of taxes, 
for any public purpose, upon all the property within the 
municipality is indeed denied in those cases, but nowhere else. 
The ground upon which the courts went.was that no benefit 


accrued to the party assessed, and that so his'land, by reason 
15 ; 
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of that was non-assessable. They imported into the levy of a 
general tax the question of benefits to the tax-payer. If he was 
benefited, he could be assessed, otherwise not. It is perceived 
that if the matter of benefits to the tax-payer becomes a judicial 
problem the courts cannot halt at the line of no benefit in deal- 
ing with general tax levies. The logical result of a judicial in- 
tervention at all carries the boundary of supervision into all 
degrees of benefit. * * * * Hundreds are assessed in a city for the 
expense of electric lights who have to content themselves with 
gas or nothing, for sewers when no sewer runs within a mile of 
their property, for public parks which are located on the opposite 
side of the city and are practically unreachable for the purposes 
of recreation, and for police when such an officer is rarely 
visible. * * * * There can be no logical distinction between 
property which the court may think to be inadequately benefited 
and property which it may deem to be the recipient of no 
benefit. The supposed wrong to the tax-payer although differ- 
ing in degree is in each instance identical in kind.’’ Barley v. 
Brown, 53 N. J. L. 162, 20 Atl. 772. 

The sound and practical doctrine above enunciated is fully 
recognized and enforced in Michigan and Pennsylvania. 
Mitchell v. Negaunee, 113 Mich. 359, 67 Am. St. Rep. 468, 71 
N. W. 646; Kelley v. City of Pittsburgh, 85 Penn. St. 170, 27 
Am. Rep. 633. ‘ 

In Illinois the owners of farm lands within the corporate 
limits of a municipality sought to relieve them from municipal 
taxation for purposes in no way beneficial to such lands or to the 
owners thereof. It was held that while the lands remained 
within the corporate limits they could not be so relieved. Cakry. 
v. Pekin, 88 Ill. 154, 30 Am. Rep. 543. 

The same was held in Town of Dickson v. Mayes, 72 Cal. 
166, 13 Pac. 471, and in Santa Rosa v. Coulter, 58 Cal. 537. 

To the like effect is Hurle v. City of Kansas City, 46 Kan. 
738, 27 Pac. 143, where it is said that to relieve from municipal 
taxation any land within the corporate limits of a city ‘‘would 
breed unwarranted confusion with our assessments and produce 
endless strife in our taxation.’’ 

The like view is taken in West Virginia, Texas, Georgia, 
Indiana, Maryland, Missouri and the State of Washington. 
Davis v. Point Pleasant, 32 W. Va. 289, 9 S. E. 228; Norris v. 


VT.) ATHERTON v. VILLAGE OF ESSEX JUNCTION. 227 


Waco, 57 Tex. 635; Frace v. Tacoma, 16 Wash. 69, 47 Pac. 219; 
Innton v. Athens, 53 Ga. 588; Town of Cicero v. Saunders, 62 
Ind. 208. 

In Mississippi according to the Supreme Court of that state 
it is quite common ‘‘to incorporate under high sounding names 
‘every collection of a half dozen houses erected at the intersection 
of country cross-roads’’ and, say the court, the limits of these 
municipalities frequently embrace an extensive area of land not 
benefited by sidewalks, lights, water works or other comforts 
supposed to attend or follow incorporation. But the Supreme 
Court of that state emphatically denies that it is for the judicial 
department to inquire as to benefits received, and that for the 
courts to undertake to do so would be an assumption of power 
‘unsound in theory and dangerous in practice.’’ Martin v. 
Dicks, 52 Miss. 53, 24 Am. Rep. 661. 

It should be said that the Iowa doctrine is upheld in Utah. 
Kaysville City v. Elltson, 18 Utah 1638, 55 Pac. 386. 

It is thought that Iowa and Utah are the only states that now - 
maintain the doctrine which the orator here invokes. 

The authorities cited to show the view which is taken almost 
universally in this country rest upon sound reasoning as is 
shown by the quotations made. It is not for the courts to inter- 
fere with the policy of the Legislature in respect to the taxation 
for municipal purposes of property included within municipal 
limits. In some cases the Legislature itself has prescribed a 
classification and when it has done so the legislative will is of 
course to be given effect by the courts. 

Whether in determining the boundaries of towns, cities, 
villages and counties the Legislature may ever so act as to 
transcend its constitutional powers and to subject to the revision 
of the courts a policy peculiarly legislative it is not necessary to 
determine. 

A minor question in the case is raised by the allegation of 
the bill that the village always votes a lump sum and a certain 
per cent. on the grand list for general village purposes and that 
this course renders the village tax invalid and compels a resort 
to equity for relief against it. We do not understand from the 
bill that the school tax, or any other tax required by law to be | 
specifically assessed is included in the tax voted ‘‘for general 
village purposes.’’ Our attention has been called to no general 
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law and to no provision of the village charter which requires that 
at the village meeting one tax should be voted for police pro- 
tection, another for fire protection, another for the maintenance 
of the water supply, another for the salaries of the village 
officials, another for the provision of street lights and so on. 
Estimates in respect to such matters, based on previous expendi- 
tures, existing needs and plans determined upon, furnish a 
basis for the tax assessment for general village purposes, but it 
seems to be the function of the trustees of the village out of the 
general fund to make appropriations for the various departments 
of the municipal government. 

The natural construction of the allegations in the bill is 
such that it is unnecessary to inquire whether or not an illegal 
unification of taxes which the law requires to be separately 
assessed would warrant an injunction against the collection of 
the tax so assessed. Nor is it necessary to inquire whether the 
statement of what the village always does in voting taxes is a 
sufficient allegation on which to base a prayer for relief. 


Decree affirmed and cause remanded. 
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Wills—Contest—Mental Capacity—Undue Influence—Evidence 
—Beneficiary’s Financial Condition—O pinions—Witnesses 
—Cross-Examination—Impeachment—To Show Interest— 
Refreshing Memory—Harmless Error—Procedure. 


In a proceeding contesting a will for lack of testamentary capacity, 
a witness, having testified that she lived across the street from the 
testatrix, was acquainted with and occasionally visited her, and 
having narrated the circumstances attending the execution of the 
will, was properly allowed further to testify that at the time of 
the execution of the will she noticed nothing peculiar in the 
testatrix. 

A witness, having fully narrated the circumstances attending the 
execution of the will, remarks of the testatrix in respect of the will 
and other matters, and given an opinion, based on her testimony, 
that then the testatrix was of sound mind, was properly ‘allowed 
further to testify that she did not notice anything peculiar in the 
talk or actions of the testatrix. 

A witness, having narrated two interviews with the testatrix, in the 
second of which she asked him to settle her deceased husband’s 
estate, and he told her he could not, was properly allowed further 
to testify that thereupon she asked him to recommend some one to 
do it, whereupon he recommended a man, with whom he later 
communicated, and who immediately called on her, and, at her 
request, summoned a lawyer, who drew her will. 

A witness, having testified that he had known testatrix for a number 
of years, and had lived across the street from her for eighteen or 
nineteen years, was properly allowed to further testify that, so far 
as he could see, there was no marked difference between her mental’ 
condition when he had two narrated interviews with her shortly 
before her execution of the will, and her mental condition during 
his previous acquaintance with her; as this tended to show that 
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her mind was not in any marked degree affected by increasing 
age, though he said nothing about mental condition in former 
years. 

A witness having, without objection, testified that she had frequently 
called upon and talked with testatrix, and that the latter’s mental 
condition was sound and all right, the admission of her further 
testimony that she had never seen testatrix do or say anything 
inconsistent with a sound mind, if improper, as a violation of the 
rule that a lay witness must base an opinion as to a person’s 
sanity on things testified to by such witness, was harmless. 

It having been brought out on cross-examination of a beneficiary under 
a will that he had some reason for not visiting any of his relatives, 
except the testatrix, on a certain occasion, it was material for the 
proponents to show, on redirect examination, that the reason did 
not exist till after the death of the testatrix, and, in that connec- 
tion, to show what the reason was. 

In a contest of a will for lack of testamentary capacity, it was proper 
to allow a witness for proponents to narrate an explanation given 
to her by testatrix, a month after the execution of the will, as to 
how testatrix received a fall some time before, that she went up 
stairs to see the dog, and that, in coming down, after reaching 
the last step, she thought she had got down and stepped off and 
fell. 

In a contest of a will for lack of testamentary capacity and for undue 
infiuence, evidence of the financial condition and income of the 
principal legatee, a nephew of the testatrix, was admissible in con- 
nection with evidence that she knew of his financial condition. 

In a will contest, where it appeared that shortly after the execution 
of the will the principal beneficiary thereunder petitioned that a 
guardian be appointed for testatrix on the ground that she was 
physically and mentally incapable of taking care of herself and 
property, the cross-question asked him: “When there was a hearing 
involving the question of your aunt’s sanity, on your request, and 
a petition signed by you, stating that she was of unsound mind, 
did you testify in support of that petition?” was properly excluded, 
as containing the unwarranted assumption that the guardian 
proceeding was based on the theory that the testatrix was insane. 

This same witness, having been cross-examined for the purpose of 
impeachment by having read to him various questions and answers 
taken from his testimony on the hearing on said petition for a 
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guardian for testatrix, and being required to say whether. he 
so testified, was on redirect asked, “Up to the time you were 
forbidden entrance?” referring to a’ visit to testatrix’s home, and 
he gave an answer, but what it was, and what was the signifi- 
cance of the elliptical question does not appear. Thereafter he was 
asked whether, on a repetition of the question, he did not answer 
“IT haven’t been since a week ago last Thursday,” and he was 
then asked whether there was not put to him the question, “and 
her mind appeared to be as clear as ever?” and whether his answer 
was, “Yes, it did,” to which the witness answered that he thought 
he so testified. Held, that it should be inferred that this related 
to the part of his former testimony about which he had been 
questioned by way of impeachment, and that so it was admissible. 

The question, asked contestant’s witness, whether testatrix’s son-in- 
law, one of the contestants, and who, they claimed, had always 
sought to fulfil testatrix’s wishes, but for whom she had a dislike 
claimed to be unnatural, did not, at a hearing on a petition for 
appointment of a guardian for testatrix, object to the appointment 
of a certain person as such guardian, for whose appointment testa- 
trix had expressed a desire, though not of much relevancy, its 
allowance was harmless, as nothing material was elicited, the 
witness being unable to say whether the son-in-law did object. 

Cross-examination of a witness for contestants of a will by showing 
that he wrote an article published in a local paper regarding the 
guardianship of testatrix and about the principal beneficiary under 
the will, and that he was at the time attorney for one of the con- 
testants, was proper, as showing his interest and zeal in behalf of 
one of the contestants. 

Cross-examination of a witness for contestants of a will as to the affair 
of a certain box, the nature of which does not appear, wherein he 
testified that at the request of a contestant, for whom he was at 
the time attorney, he wrote a letter to the principal beneficiary 
under the will, in regard to the box, was within the rule permitting 
cross-inquiries to show the feelings and attitude of a witness and 
his relation to the parties and the case, and the question of 
privilege was not raised by the general objection interposed. 

A witness for contestants of a will, who had testified to having visited 
testatrix at the time of an application for a guardian for her, and, 
based on his observations of her as testified to by him, had given 
his opinion that her mental condition was such that she did not 
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realize his presence, and who on cross-examination testified that 
nothing occurred to him as to the care testatrix was receiving, 
and that he recalled a conversation he had in a certain place im- 
mediately after that visit, was properly allowed further to be 
asked, on cross-examination, whether in that conversation he did 
not say there should be somebody, a trained nurse, there, to care 
for testatrix; as that inquiry might refresh his recollection of 
what he observed on his visit to testatrix. . 

In a will contest, it is for the court to announce, and for the jury to 
apply, the law of testamentary capacity, and, hence, it is improper 
for a witness, though a lawyer, and basing his opinion on his 
observations of testatrix, as testified to by him, to testify that 
she was not at the time of sufficient mental capacity to make a 
will. | 

The question whether inquiries are proper cross-examination is not 
reserved by a general objection and exception. 

In a contest of a will for want of testamentary capacity and for undue 
influence, evidence that a contestant for whom testatrix had a dis- 
like claimed to be without foundation and so indicating an unsound 
mind, told testatrix, in the hearing of one not a member of the 
family, about her chief beneficiary being drunk, and that his 
associates were low, was admissible, as showing that there was 
a natural ground for her dislike, and who had her ear, and who, 
if any one, tried to prejudice her. 

In a contest of a will for lack of testamentary capacity and for undue 
influence, few artificial rules of evidence are to be applied, but the 
question whether the instrument is the product of a disposing 
mind, acting freely, in view of all the affection, sympathy, con- 
fidence, indifference and distrust, memories, purposes, and anticipa- 
tions engendered, it may be throughout a lifetime, demands 
solution by an investigation fittingly untrammeled, and the in- 
quiries must, for the most part, be carried on in accordance with 
liberal rules of procedure. 


APPEAL from a decree of the probate court establishing an 
instrument as the last will and testament of Nancy Esterbrook. 
Trial by jury at the April Term, 1909, Windham County, 
Butler, J., presiding. Verdict and judgment for the proponents. 
The contestants excepted. The opinion states the case. 


Gibson & Waterman, A. E. Cudworth and A. P. Carpenter 
for the contestants. 
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It was error to receive evidence of the financial condition of 
the principal beneficiary under the will. Pooler v. Chustman, 
145 Ill. 405; Merriman’s Appeal, 108 Mich. 454; Murphree v. 
Senn, 107 Ala. 424; Page on Wills, §386; Kelly v. Kelly, 168 Ill. 
501; Rush v. Delano, 113 Mich. 321. 


R. C. Bacon and H. G. Barber for the proponents. 


The testimony of Lilly Vinton and Hilma Anderson was 
admissible under the rule that a witness may state how a matter 
appeared to him which is incapable of exact and minute descrip- 
tion; State v. Ward, 61 Vt. 181; Bates v. Sharon, 45 Vt. 474; 
Knight v. Smilte, 57 Vt. 529; and the evidence was admissible 
under the rule that a lay witness may give his opinion based on 
facts to which he has testified. Morse v. Crawford, 17 Vt. 499. 

Evidence of the financial condition of the principal benefi- 
ciary under the will, known to the testatrix, was admissible. 
Crocker v. Chase, 57 Vt. 413; Fairchild v. Bascomb, 35 Vt. 413; 
In re Blood’s Will, 62 Vt. 359. 

The opinion elicited from proponent’s witness, though a 
lawyer, was the very question which the jury were to determine 
under proper instructions. The witness was allowed to act as 
judge and jury—to apply the law and determine the fact. 
In re Blood’s Will, 62 Vt. 359. 


HASELTON, J. This was an appeal by the contestants from 
a decree of the probate court allowing and establishing a certain 
written instrument as the last will and testament of Nancy 
Esterbrook, late of Brattleboro. In county court a trial by jury 
was had. The verdict was in accordance with the contention of 
the proponents, and judgment on the verdict was rendered. 
The will was contested on the grounds of lack of testamentary 
capacity, undue influence and want of due execution. Mrs. 
Esterbrook left sixteen nephews and nieces and they were her 
next of kin. Don H. Miller, one of the nephews, was the prin- 
cipal beneficiary under the will, and another nephew, William 
Miller, had bequeathed to him a substantial legacy. To the 
other nephews and nieces sums merely nominal were given. 
During the trial the contestants took various exceptions all of 
which relate to the admission or exclusion of evidence. 
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Lilly Vinton, one of the attesting witnesses, was called by the 
proponents. She testified that she lived across the street from 
‘Mrs. Esterbrook, was acquainted with her, and occasionally 
called upon her and visited with her. After narrating the cir- 
cumstances attending the execution of the will she was permitted, 
under objection and exception, to state that on the occasion of 
the execution of the will she noticed no peculiarities in the talk 
or actions of Mrs. Esterbrook. But in connection with her other 
testimony the statement that she observed nothing peculiar in 
the witness, that is, nothing strange, unusual or unnatural was 
admissible. Fairchild v. Bascomb, 35 Vt. 398, 417. 

Hilma Anderson, another attesting witness, was called by 
the proponents. She testified as to the circumstances attending 
the execution of the will, as to remarks of Mrs. Esterbrook in 
respect to the will and other matters, and gave an apparently full 
account of what occurred on the occasion in question. Without 
objection she gave an opinion, based on what she had testified 
to, that on that occasion Mrs. Esterbrook was of sound mind. 
Under objection and exception she stated that she did not notice 
anything peculiar in the talk or actions of the testatrix. This 
testimony, like that of Lilly Vinton, was, however, admissible. 
The official transcript is referred to for what it shows in respect 
to the testimony of the two witnesses, already referred to, and 
we have considered that in connection with the recitals in the 
bill of exceptions. 

William H. Vinton, a witness for the proponents, testified 
to two interviews with Mrs. Esterbrook and that in the second 
interview she expressed a wish that he should settle her late 
husband’s estate. The witness testified that he told her that he 
could not. Under objection and exception he further testified 
that he told her something about who to get to settle it; that she 
asked him who he thought would be a good person for that 
business; that he told her he hardly knew; that if she wished he 
would speak to Mr. Brackett; that as a result of the interview 
he communicated with Mr. Brackett about going up to Mrs. 
Esterbrook’s. It appeared that immediately thereafter Brackett, 
at Vinton’s request, called on Mrs. Esterbrook and at her re- 
quest summoned A. F. Schwenk, Esq., an attorney, who re- 
sponded to the summons and drew the will in question. A part 
of the evidence as to the interview just referred to bore upon the 
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mental condition of the testatrix, and the rest of it bore upon the 
question of undue influence, for it threw some light upon the 
circumstances leading up to and surrounding the execution of 
the will. 

The same witness testified that he had known the testatrix 
for a number of years, that she had lived across the street from 
him eighteen or nineteen, and that he had seen her on quite 
a number of occasions before the two interviews referred to. 
Having so testified he was, under objection and exception, per- 
mitted to say that so far as he could see there was no marked 
difference between her mental condition at the times referred 
to and her mental condition during his previous acquaintance 
with her. It is urged that there was no basis for the comparison 
inasmuch as the exceptions do not show that the witness had 
said anything about her mental condition in earlier years. But 
without such testimony the evidence objected to tended to show 
that her mind was not in any marked degree affected by increas- 
ing age, and so was admissible. Sargent v. Burton, 74 Vt. 24, 
28; Farchild v. Bascomb, 35 Vt. 398, 417. 

Leonora E. Smith was a witness called by the proponents. 
She testified that she frequently called upon and talked with 
Mrs. Esterbrook and that the latter’s mental condition was 
sound and all right. This testimony she gave without objection. 
Under objection and exception she was then asked if she ever 
saw the testatrix do or say anything that was not consistent with 
a sound mind. She said she never did. The question was so 
amended as to limit the time of the inquiry to the period since 
the death of Mrs. Esterbrook’s daughter Julia. The answer was 
in substance repeated. This question, either with or without the 
amendment, was not strictly within the rule which requires a lay 
witness to base an opinion of a person’s sanity upon things 
testified to by the witness, although such a question is held 
proper in Massachusetts. McCoy v. Jordan, 184 Mass. 575, 69 
N. E. 358. But the witness had already testified that the 
testatrix was mentally sound and all right and, so far as the ex- 
ceptions show, had been permitted to do this without restriction, 
and the matter received under objection and exception added 
nothing to the testimony the witness had already given ‘and so if 
improper was harmless. 
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William Miller, one of the beneficiaries referred to, was a 
witness. In the course of his cross-examination he testified that 
when he visited Brattleboro he did not visit any of his relatives 
except Mrs. Esterbrook and a Mrs. Smith; that he had some 
reason for not doing so, and that Mrs. Esterbrook did not know 
the reason. Thereupon in re-direct examination, under objec- 
tion and exception, counsel for proponents were permitted to 
show that the reason did not exist until after the death of Mrs. 
Ksterbrook, and to ask what the reason was. The witness said, 
“‘T was told not to call on her.’’ It was material to show that 
the reason referred to in cross-examination did not exist until 
after the death of the testatrix, and while the statement of the 
witness as to what the reason was was immaterial, it was brought 
out in re-direct examination upon a matter introduced into the 
case by the contestants in cross-examination, and it was proper 
for the proponents to show that the reason was immaterial. 

Sometime prior to her death the testatrix had a fall. Kate 
Cressy, a witness for the proponents, testified to a conversation 
with the testatrix, had about a month after the execution of the 
will, in which the latter explained how she fell. Under objection 
and exception she stated that Mrs. Esterbrook’s explanation was 
that she went upstairs to see the dog—that he was hurt—and 
that in coming down she fell, that she thought she had got to the 
last stair, thought she had got down, and stepped off and fell. 
This explanation of Mrs. Esterbrook was properly received since 
the character of the statements indicated something as to her 
mental condition at a time very near the time of the execution 
of the will and so bore upon the question of her mental condition 
at the latter time. In re Jane Mason’s Will, 82 Vt. 160; 
Chickering v. Brooks, 61 Vt. 554, 562; Crocker v. Chase, 57 
Vt. 413. 

The case last cited is somewhat relied upon by the con- 
testants, but their claim is not supported by that case, the 
doctrine of which is clearly explained in the Mason Will case 
first above cited. 

Don H. Miller, the nephew who was the principal legatee, 
was a witness and was permitted, under objection and exception, 
to testify as to his financial condition and his income. This 
testimony was made admissible by evidence in the case which 
tended to show that Mrs. Esterbrook was conversant with his 
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financial condition. Crocker v. Chase, 57 Vt. 413, 421; Fair- 
child v. Bascomb, 35 Vt. 398, 417. 

He also testified as to the straightened circumstances in her 
life time of his mother, long since deceased, and as to the relation 
which existed between his mother and her sister, the testatrix. 
The contestants argue that this evidence was clearly inadmis- 
sible; but it was received without objection, and this fact dis- 
penses us from considering its admissibility. 

Shortly after the execution of the will, Don H. Miller 
brought a petition to the probate court asking that a guardian be 
appointed for Mrs. Esterbrook on the ground that she was 
physically and mentally incapable of taking care of herself and 
property. A hearing was had upon this petition and a guardian 
was appointed. In Miller’s cross-examination he was asked this 
question: ‘‘When there was a hearing involving the question of 
your aunt’s sanity, upon your request, and a petition signed 
by you, stating that she was of unsound mind, did you testify 
as a witness in support of that petition?’’ This question was 
objected to on the ground that it contained an unwarranted 
assumption. But the question was insisted upon and the form 
of it defended as intended to elicit the understanding of the 
witness as to the character of the hearing upon the petition. 
The court excluded the question and properly did so. The 
question to which the witness was obviously expected to say yes 
or no was whether he testified as a witness in the proceedings for 
the appointment of a guardian. He could not well give a proper. 
answer to that question, and in the same answer express his 
understanding of the character of the hearing. The question 
did in fact contain an unwarranted assumption. P. 8. 3159; 
Cowdry’s Will, 77 Vt. 359. | 

This same witness was, however, cross-examined, for the 
purpose of impeachment, as to his testimony on the guardian- 
ship hearing. Various questions and answers taken from his 
testimony therein were read to him and he was required to say 
whether or not he so testified. Thereafter in redirect examina- 
tion he was asked the following question: ‘‘Up to the time you 
were forbidden entrance,’’ reference being had to a visit to 
Mrs. Esterbrook’s home. The question was answered, but it 
does not appear from the bill of exceptions what the answer 
was nor the significance of this elliptical question, and the 
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transcript is not referred to on this point. He was asked if 
upon a repetition of the question he did not answer, ‘‘I haven’t 
been there since a week ago last Thursday.’’ He was also asked 
if this question was put to him, ‘‘and her mind appeared as clear 
as ever?’’ and if his answer was, ‘‘yes it did.’’ The witness 
replied that he thought he so testified. All this was subject to 
objection and exception but it is to be inferred that it was re- 
lated to that part of his former testimony about which he had 
been inquired of by way of impeachment on cross-examination 
and that so it was admissible. 

Rollin 8. Childs, one of the contestants, was a son-in-law of 
Mrs. Esterbrook. The contestant’s evidence tended to show that 
he had always been dutiful in that relation and had endeavored 
to the best of his ability to carry out every wish of his mother-in- 
law, and that her dislike for him, which there was evidence 
tending to show, was unnatural and the result of an unbalanced 
mental condition on her part. A. P. Carpenter, Esq., was a 
witness in behalf of the contestants, and it appearing that he 
was present at the guardianship hearing and, the proponents’ 
evidence tending to show that it was the expressed desire of 
Mrs. Esterbrook to have Lucius Richardson appointed as her 
guardian, the proponents, under objection and exception, under- 
took to show that at that hearing Childs made objection to the 
appointment of Richardson. The apparent object of the in- 
quiries in this behalf was to meet the claim that Childs was 
solicitous to carry out the wishes of Mrs. Esterbrook. Nothing 
material was elicited, for the witness could not say whether 
Childs did or did not object to the appointment of Richardson. 
There was not much relevancy in the inquiries, since Childs 
might have thought that Mrs. Esterbrook’s desire to have 
Richardson ‘as her guardian was not her real wish but that it 
too resulted from an unbalanced mental condition; but as nothing 
came of the inquiries, and as they may be thought to have a 
remote relevancy, we find no error. 

It appeared that Mr. Carpenter was counsel for Mr. Childs 
in several matters, and, under objection and exception, the pro- 
ponents in cross-examination brought out the fact that the 
witness wrote, for a Brattleboro paper, a communication with 
regard to the guardianship and Don H. Miller, and that this 
communication was published. The witness said he could not 
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tell whether he signed the article by his own name simply or as 
attorney for Rollin Childs, but that he was attorney for Mr. 
Childs at that time and may have said so in the article, though 
he couldn’t recall whether or not he did say so. The witness 
said that he published the article of his own motion and had some 
interest in the matter as counsel for Mr. Childs but not other- 
wise so far as he could say. The examination above referred to, 
and more to the same effect, was proper in cross-examination, 
for the obvious purpose of it was to show the interest of the 
witness and his zeal in behalf of one of the contestants. 

Mr. Carpenter was inquired of in further cross-examination 
as to the affair of a certain tin box the nature of which does not 
appear from the exceptions. He said that at the request of Mr. 
Childs he wrote a letter to Mr. Miller in regard to the box. 
This evidence was received under objection and exception, but 
these were general. If any question of privilege was involved, 
it was not raised. The cross-examination in the matter of the 
tin box, and the doings of the witness in reference thereto, were 
within the rule permitting cross inquiries for the purpose of 
showing the feelings and attitude of a witness and his relations 
to the parties and to the case. 

Z. H. Albee, the Probate Judge who sat in the hearing of 
the petition for the appointment of a guardian, testified in 
behalf of the contestants that on June 1, 1908, he called upon 
Mrs. Esterbrook, that he found her lying on a bed apparently 
in a dazed condition, that he asked her about the matter of a 
guardian several times, that she did not appear to comprehend 
his questions and did not appear to know that he was there, 
and he gave his opinion as to her mental condition, based upon 
his observations as testified to by him, that it was such that she 
did not realize that he was there or what he was there for. In 
cross-examination he was asked if anything occurred to him at 
the time of the visit as to the care Mrs. Esterbrook was re- 
ceiving. He said he thought not, from observation. This in- 
quiry and answer were not objected to and could not well be, for 
it was material to know whether the condition in which the judge 
found Mrs. Esterbrook was primarily due to mental weakness, 
or whether it might have been temporarily brought on by lack 
of care, nursing and nourishment. Having given the answer 
stated, the witness was asked if he recalled a conversation in 
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Mr. Fitts’ office immediately after the visit to Mrs. Esterbrook. 
His reply was in the affirmative. He was then asked if in that 
conversation he didn’t say that there should be somebody there 
tu care for her, a trained nurse. Here an objection was inter- 
posed, and two or three questions and answers were put and given 
under objection and exception on the ground that the inquiries 
were not proper cross-examination. But these inquiries were 
calculated to refresh the recollection of the witness as to what 
he observed on the occasion of his visit to Mrs. Esterbrook and 
were proper in view of the previous testimony of the witness. 

Colonel Haskins, a witness for the contestants, gave in 
evidence his acquaintance with Mrs. Esterbrook, his observation 
of her, and his opinion, based on the matters testified to by him, 
that she was not of sound mind. He was further asked to give 
his opinion of her testamentary capacity at a certain time before 
the making of the will, basing his opinion upon his observa- 
tions of her at that time as testified to by him. The answer 
expected, as stated by counsel, was that she was not at that time 
of sufficient mental capacity to make a will. The answer was not 
received, and in its exclusion there was no error. Fairchild v. 
Bascomb, 35 Vt. 398; Chickering v. Brooks, 61 Vt. 554, 563; 
In re Blood’s Will, 62 Vt. 359. 

It appeared that Colonel Haskins is a lawyer, but that fact 
was immaterial. The law as to testamentary capacity must be 
given by the court and applied by the jury. 

Mrs. Daniel Doyle, a witness for the contestants, gave 
evidence that she, as a nurse, took care of Mrs. Esterbrook for 
some time prior to her death. The witness testified as to Mrs. 
Esterbrook’s mental and physical condition during that time 
and as to conversations between the witness and the testatrix. 
On cross-examination she said that Rollin Childs told Mrs. 
Esterbrook about Don Miller’s being drunk, and that Don’s 
associates were low, that he belonged to the Red Men, and that 
the Red Men were the scum of the earth. This testimony on 
cross-examination was received against a general objection, and 
an exception was taken. As has already been stated it appears 
from the exceptions that Mrs. Esterbrook had a dislike for Mr. 
Childs, and that the contestants claimed that this dislike was 
without foundation and evidence of an ill-balanced mind. But 
if Childs talked to Mrs. Esterbrook about her nephew Don, her 
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principal legatee, in the fashion narrated by Mrs. Doyle, in the 
hearing of one not of the family, his talk indicated that there 
was a natural ground for the dislike mentioned. It is argued 
for the contestants that the talk testified to by Mrs. Doyle had - 
a natural tendency to excite in the minds of the jury sympathy 
for Don Miller and prejudice against Rollin Childs. But if 
so, much more is it probable that such talk had a hke natural 
effect upon the mind of Mrs. Esterbrook. One of the issues made 
by the contestants was undue influence, and it was proper for 
the proponents to show who had the ear of the testatrix, and who 
if any one endeavored to instil prejudices into her mind. 

These remarks to Mrs. Esterbrook stand as did the letters 
in Foster’s Exrs. v. Dickerson, 64 Vt. 233, 250, which were re- 
ceived in evidence on proof of facts tending to show that the 
testatrix there must have read them, and since the views therein 
expressed were such that they might well be thought to have 
influenced her. 

The question of whether this testimony was related to the 
direct examination of Mrs. Doyle is not raised by the general 
objection and exception. No error appears. @ 

A few exceptions, not noticed, were taken, but these were 
on hearing expressly waived. 

In a will case, where lack of testamentary capacity on the 
part of one not before the tribunal and undue influence exerted 
upon such a one are the grounds of contest, there are a few and 
but a few artificial rules to be applied. The great problem of 
whether or not the instrument offered for probate is the product 
of a disposing mind acting freely in view of all the affection, 
sympathy, confidence, indifference and distrust, likes and dis- 
likes, memories, purposes and anticipations engendered, it may 
be throughout a lifetime, demands solution through an investiga- 
tion befittingly untrammeled, and the inquiries must for the 
most part be carried on in accordance with liberal rules of pro- 
cedure. 

So far as the exceptions show the will here in question was 
allowed and established as the result of carefully conducted 
inquiries governed by such rules of law as were applicable, and 
the result is that 


The judgment is affirmed and ordered to be certified to the 


probate court. 
16 
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ARCHIBALD MELLEN v. UNITED STATES HEALTH AND ACCIDENT 
INSURANCE COMPANY. 


Special Term at Brattleboro, November, 1909. 
Present: ROWELL, C. J.. MUNSON, WATSON, and POWERS, JJ. 


Opinion filed February 7, 1910. 


Accident Insurance—Policy—Construction—Forfetture—Notice 
of Injury—Proof of Loss—Evidence—Waiver—Questions 
for Jury—Limitation of Recovery—Direction of Verdict— 
Jurisdiction—Amount in Controversy. 


Forfeitures are not favored, and a construction of an insurance policy 
that will result in a loss of the indemnity contracted for will not 
be adopted, except to give effect to plain requirements of the policy. 

Where an accident insurance policy provided that no claim should be 
valid unless. a written notice was given to the insurer within 
twenty days from the date of the injury, such notice need not be 
given directly by the insured, but may be given by another at the 
insured’s request, even by the insurer’s agent. : 

In an action on accident insurance policy, where the record stated that 
notice was given the insurer a “few days” after the injury, the 
Supreme Court will assume that this was within twenty days, 
as required by the policy; but, in any event, that was a question 
for the jury. 

Where the injured in an accident policy complied with the require- 
ments thereof as to notice of injury, he was not prejudiced by 
thereafter filling out and returning blanks furnished by the in- 
surer and marked “preliminary notice.” | 

In an action on an accident policy, the question whether under the 
evidence the insurer denied its liability before the expiration of 
the time limited for filing proof of loss, held for the jury. 

Where the insured in an accident policy was notified by the insurer, 
after injury and before the time for filing proofs of loss expired, 
that because of his fajlure seasonably to give notice of his injury 
the insurer would not investigate the claim or pay the indemnity, 
it thereby waived its right to proof of the injury. 
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Where the insurer waived its right to require proof of loss under the 
terms of an accident policy, the proof actually filed was important 
only on the question of fraud and false swearing. 

The mere fact that the proofs of loss, filed with the insurer by the 
insured in an accident policy, in some respects contradicted the 
statements in the “preliminary proof” subsequently furnished by 
the insured is insufficient to establish fraud or false swearing. 

Where the insurer denied its liability on an accident policy, it thereby 
waived its right to exact the report from the insured’s attending 
physician which was required by the policy. 

Where an accident insurance company denied its liability under the 
policy, thereby waiving its right to have filed the proofs of loss 
therein required, the insured was not limited in his recovery to 
the period of disability shown by the proof he did file. 

A motion for a directed verdict recognizes the jurisdiction of the trial 
court and invokes its exercise, and, therefore, cannot be based on 
the lack of jurisdiction. 

In order to oust the county court of original jurisdiction because of 
the smallness of the amount in controversy, it must appear that 
plaintiff did not act in good faith in bringing his action in that 
court. 


ASSUMPSIT on an accident insurance policy. Plea, the 
general issue. Trial by jury at the September Term, 1907, 
Windham County, Haselton, J., presiding. At the close of 
plaintiff’s case defendant moved for a directed verdict for that 
plaintiff had not given defendant either the ‘‘final notice,’’ or 
the ‘‘preliminary notice’’ required by the policy; nor had plain- 
tiff fulfilled the requirement of the policy that his attending 
physician should report plaintiff’s condition every thirty days; 
and because the court had no original jurisdiction, as the amount 
that plaintiff could recover under the policy was less than two 
hundred dollars. Motion granted; verdict directed for de- 
fendant, and judgment thereon. The plaintiff excepted. The 
opinion states the case. 


Gibson & Waterman and Cudworth & Pierce for the plain- 
tiff. 


Defendant by its own conduct waived the requirements of 
the policy as to notice; at least that on the evidence, was a ques- 
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tion for the jury. Crenshaw v. Ins. Co., 711 Mo. App. 42; Pea- 
body v. Accident Assn., 89 Me. 96; Moore v. Casualty Co., 57 
N. E. 673; 2 Beach Ins., §§1235, 1286; Whitmore v. Ins. Co., 
148 Pa. St. 405. 

The law is settled that where the assured, in attempting in 
good faith to comply with the terms of the policy, furnishes to 
the insurance company within the time stipulated, what purports 
and is intended to be proofs of loss, the company must point 
out particularly any defects therein, if it intends to rely upon 
them. If it fails to do so, objection cannot thereafter be 
made to its sufficiency. Schuman v. Ins. Co., 30 Ore. 29; Post 
v. Ins. Co., 43 Barb. 351; Ins. Co. v. Tyler, 16 Wend. 85; O’Neil 
v. Ins. Co., 3 Comst. 122. The mere silence of an agent or 
manager of the company, after receiving proofs of loss, is a 
waiver of the right to require further proofs. Ins. Co. v. Cheek, 
93 Va. 8; McBride v. Ins. Co., 55 8. C. 589. Where the company 
hold the proofs without objection until the time allowed by the 
policy for furnishing proofs has expired, it cannot thereafter 
object to their sufficiency. Ins. Co. v. Irwin, 23 Ind. App. 53. 
The insurers must act in good faith in order to avail themselves 
of a violation of the conditions. Patrick v. Ins. Co., 48 N. H. 
621; Clark v. Ins. Co., 6 Cush. 342; Cornell v. LeRay, 9 Wend. 
168. Objections not made within a reasonable time, personal 
investigation of the amount of loss, and negotiations for a settle- 
ment, are waivers of proofs. Ins. Co. v. Tyler, 16 Wend. 358; 
Bodle ve Ins. Co., 2. N. Y. 53; Johnson v. Ins. Co., 7 Johns. 315. 
A general refusal to pay, followed by negotiations for a settle- 
ment without objection to the form of proofs of loss, is a waiver 
of such objections. Graves v. Ins. Co., 12 Allen 391; Eastern 
RK. R. v. Ins. Co., 105 Mass. 570; Brewer v. Ins. Co., 14 Gray 203; 
Inttle v. Ins. Co., 123 Mass. 380; Findetsen v. Ins. Co., 57 Vt. 
920; Donahue v. Ins. Co., 56 Vt. 374; Mosley v. Ins. Co., 55 Vt. 
142; Smith v. Ins. Co., 60 Vt. 682; Frost v. Ins. Co., T7 Vt. 407; 
Goodale v. Ins. Co., 73 N. Y. 480; McNally v. Ins. Co., 137 
N. Y. 389. 


Joseph Madden for the defendant. 


The law is well settled that where the policy provides that 
no claim shall be made thereunder unless notice of accident is 
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furnished within a stipulated time, a failure to furnish such 
notice precludes any recovery for such accident. May on Ins. 
(2nd Ed.) 698; Davis v. Davis, 49 Mo. 282; Dunshee v. 
Travelers’ Ins. Co., 25 Pa. 559; Johnson v. Maryland Cas. Co., 
60 Atl. 1009; Whalen v. Equitable Ins. Co., 58 Atl. 1057; Door 
etc. Co. v. Maryland Cas. Co., 78 Pac. 185; Umted Benevolent 
Soc. of Am. v. Freeman, 36 8. E. Rep. 764; Travelers’ Ins. Co. 
v. Naz, 142 Fed. 653; Blackburn v. U. S. Casualty Co. et al., 103 
S. W. 784; Insurance Co. v. Whitaker, 112 Tenn. 151; Thornton 
v. Travelers’ Ins. Co., 116 Ga. 121; Travelers’ Ins. Co. v. Thorn- 
ton, 119 Ga. 455; Meech v. National Acc. Soc., 50 App. Div. 144; 
Martin v. Equitable Acc. Ass’n., 61 Hun. 467; Hatch v. U. 8. 
Cas. Co., 83 N. E. 398. 

Defendant never waived the requirement as to notice. A 
waiver never occurs unless intended, or unless the act is such © 
that in equity it ought to estop the party from insisting on the | 
requirement. May on Ins. (2nd Ed.) 773; Aetna Infe Ins. Co. 
v. Fitzgerald, 75 N. BE. 262. 


Powers, J. This is an action to recover under an accident 
policy, and comes here on the plaintiff’s exception to the action 
of the court below in ordering a verdict for the defendant. 

The plaintiff’s evidence tended to show that he suffered 
an accidental injury of the character specified in the policy on 
the 3lst day of December, 1903; that a few days later, he visited 
Dr. John F. Butler for professional advice and treatment. That 
he then showed Dr. Butler his policy, and asked him to notify 
the company, as he, the plaintiff, could not read or write. That 
thereupon, the doctor wrote a letter to the defendant notifying 
it of the plaintiff’s injury, which letter was sealed, addressed, 
properly stamped and deposited in the post-office. That shortly 
after, the plaintiff received from the company, a blank which 
was admitted in evidence at the trial and called the ‘‘ preliminary 
notice.’’ That this blank was subsequently filled out and re- 
turned to the company. 

One paragraph of the policy reads as follows: ‘‘ (i) No claim 
hereunder shall be valid unless written notice is given to the 
company at Saginaw, Michigan, within twenty days from date 
of injury or beginning of illness for which claim is to be made 
(notice given to any agent shall not constitute notice to the 
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company) ; nor unless thereafter affirmative proof of loss [which 
proof must affirmatively establish the fact that such loss was the 
proximate result of external, violent, and accidental means as 
to any claim under paragraphs (a), (b), (c), (d), or (e)] is 
furnished to the company at Saginaw, Michigan, within one 
month from the date of death, loss of limb or sight, or termina- 
tion of disability.’’ 

I. The defendant insists that the notice of injury required 
by the first clause of this paragraph was not seasonably fur- 
nished, and therefore the action cannot be maintained. This 
requirement is not to be extended by construction. Forfeitures 
are not favored, and a construction which will result in a loss of 
the indemnity contracted for will not be adopted except to give 
effect to plain requirements of the policy. Woodman’s Acc. 
Asso. v. Byers, (Neb.) 55 L. R. A. 291. It is apparent that the 
notice called for is not necessarily a formal document. It must 
be in writing, and it may safely be assumed that it should 
inform the company of the fact that the assured has received 
accidental injuries. It may as well be given by another at the 
assured’s request as by the assured himself; May Ins. §463, 
even by the company’s agent. Powers v. Ins. Co., 68 Vt. 390. 
The ‘‘preliminary notice’’ received in evidence is nothing which 
the policy required to be furnished. It is an elaborate statement, 
not only of the circumstances surrounding the accident and the 
nature of the injury, but many other facts only remotely, if at 
all, related to the matter—like the assured’s age, weight, height, 
habits, to whom he paid his last premium, and so forth. It also 
contains a surgeon’s statement covering fifteen printed questions 
regarding the claimant and his accident. As the case stands, 
the letter which Dr. Butler wrote the company was a full com- 
pliance with the requirement for notice, and the furnishing of 
the ‘‘preliminary notice’’ was entirely gratuitous on the part 
of the plaintiff. If this letter was of a different character than 
the plaintiff’s evidence tended to show, the defendant should have 
produced it; for it seems pretty certain it was received, since the 
company promptly forwarded the ‘‘preliminary notice’’ as here- 
inbefore stated. 

In reaching this conclusion, we construe the statement in 
the bill of exceptions that this letter was sent by Dr. Butler ‘‘a 
few days’’ after the injury as meaning that it was sent within 
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twenty days thereafter. But if this is unwarranted, it makes 
no difference with the result, as it would be a question for the 
jury whether it was sent before or after the twenty days had 
run, and therefore could not be disposed of by the court. 


The plaintiff, then, having complied with this requirement, 
was not to be prejudiced by his subsequent action in filling out 
and forwarding the ‘‘preliminary notice.’’ By sending it, on 
February 9th, through Mr. Jenne, a local agent, he did nothing 
to deprive himself of the benefit of Dr. Butler’s letter. 


II. On receipt of the ‘‘preliminary notice’’ from Mr. 
Jenne—and on February 24th—the company, through its ad- 
juster, wrote him acknowledging its receipt, and saying: ‘‘ Under 
the conditions of his [plaintiff’s] policy, it is necessary that 
notice be given this company within ten days of the commence- 
ment of any disability for which he expects to make claim. We 
regret this is the case, and in view of his notice being late, we 
see no reason why we should entertain the claim at this time.”’ 

Again on March 9, the company in like manner wrote Mr. 
Jenne, and after referring to the delay in the receipt of the 
notice, said: ‘‘Inasmuch as the conditions of the policy have | 
been clearly violated in this case, thus giving us no opportunity 
to investigate the merits of the claim,-we do not feel that we 
should be held liable and would thank you to advise Mr. Mellen 
to this effect.’’ 


These letters amount to a denial of liability and refusal to 
pay predicated upon the alleged failure of the assured season- 
-ably to give notice. To be sure the letters are couched in polite 
terms, but the true meaning is as apparent as though it was ex- 
pressed in more direct and positive language. If there could 
be any doubt about this, it would be dispelled by the company’s 
letter under date of March 31, to Mr. York, their agent at Keene, 
in which reference is made to this claim and to the alleged fact 
that notice was not seasonably received, which reference is fol- 
lowed by this statement ‘‘we denied liabflity through agent 
Jenne on the ground that notice had-not been given within the 
required time.’’ All of these letters were written during the 
period of the plaintiff’s disability and before the time for filing 
. proofs of loss had arrived. At least this is our understanding of 
the case; and here again it makes no difference with the result, 
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for if we are not correct in our construction, it was a question of 
fact to be determined by the jury. 

In the circumstances, this denial of liability was a waiver of 
proofs of loss. It was equivalent to saying to the plaintiff that 
the company would not pay if such proofs were furnished. 
Therefore a compliance with that provision of the policy would 
be an idle formality which the law will not require. May, Ins. 
§469; Metropolitan Acc. Asso. v. Froiland, (Ill.) 52 Am. St. 
Rep. 359; Ins. Co. v. Vogel, 166 Ind. 239, 117 Am. St. Rep. 382; 
Phenix Ins. Co. v. Kerr, 66 L. R. A. 569; Knickerbocker Life 
Ins. Co. v. Pendleton, U. S. 28 L. Ed. 866; Frost v. Ins. Co., 77 
Vt. 407; 11 Dee. Dig. ‘‘Insurance’’ §559. 

Whether or not this waiver could have been retracted or 
recalled at any time before the period for filing proofs of loss 
had expired, we need not inquire, for there is nothing to indicate 
that this was attempted ;-it is certain that it could not be recalled 
after that period expired. By it, the rights and liabilities of the 
parties at once became fixed, and, so far at least as the plaintiff 
is concerned, were not affected by any subsequent treaty which 
resulted in an attempt to file such proofs. : 

III. It follows that so far as we are here concerned, the 
proofs actually filed are only important on the question of fraud 
and false swearing—which the defendant relied upon as one 
ground of his motion for a verdict. On this point it is enough 
to say that the mere fact that the proofs of loss in some respects 
contradict the statements in the ‘‘preliminary proof’’ is not 
enough, standing alone, to establish the fact of fraud or false 
swearing. Though the statements, or some of them, were false 
in fact, they may have been made in good faith. Mosley v. 
Ins. Co., 55 Vt. 142. The most that could be claimed is that 
these discrepancies, if any existed, made a question for the jury 
on the point referred to. 

IV. Nor was the plaintiff required to comply with the 
provision on the back of the policy regarding a report from his 
attending physician. This requirement also was waived by the 
denial of liability. Chicago etc. R. Co. v. Gardner, 83 IIl. 
App. 118. 

V. The plaintiff was not necessarily limited in his recovery 
to the period of disability shown by the proofs filed. Hohn v. 
Inter-State Casualty Co., 115 Mich. 79; Cordery v. Ins. Co., 
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99 Ia. 382. Therefore it did not affirmatively appear that the 
action was not within the original jurisdiction of the county 
court. Besides, this point was not ground for a motion for a 
directed verdict. Such a motion recognizes the jurisdiction and 
asks its exercise in a particular way. Still further, it did not 
appear that the plaintiff did not act in good faith when he 
brought his action to the county court. This would be neces- 
sary to oust that court of jurisdiction. Bickford v. Travelers’ 
Ins. Co., 67 Vt. 418; Drown v. Forrest, 63 Vt. 557. 


Judgment reversed and cause remanded. 


CuaRENcCE M. McDeRMENT v. Wituiam O. Tart. 


January Term, 1910. 
Present: RowEtu, C. J.. MUNSON, WATSON, HASELTON, and Powrrs, JJ. 


Opinion filed February 7, 1910. 


Dogs—Legislative Regulation—Police Power—Killiing Dogs— 
Defences—Purpose—Collar. 


While dogs are recognized by the law as a species of property, they 
belong to that class of property the keeping of which may be 
stringently regulated by the Legislature in the exercise of its 
police power, even to the extent of providing for their summary 
destruction without judicial proceedings. 

Because of P. S. 5623, providing that the owner or keeper of a dog 
shall cause it to be registered, numbered, described, and licensed, 
and to wear a collar distinctly marked with the name of the 
owner or keeper, and P. S. 5635, declaring that any person may 
kill dogs not licensed and collared, whenever and wherever found, 
defendant is not liable for shooting plaintiff’s hounds, which 
he found attacking a wild deer, though the dogs were licensed 
and usually wore lawful collars,but when shot had no collars on, 
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as defendant then observed; plaintiff having removed the collars 
when he started the dogs to hunt foxes, in accordance with his 
custom. 

Where defendant killed plaintiff’s dogs, and was authorized to do so 
because they were not collared as required by P. S. 5635, defendant’s 
motive in killing the dogs was immaterial. 


TRESPASS AND CASE for shooting plaintiff’s dogs. Plea, the 
general issue with notice. Trial by court on an agreed state- 
ment. Judgment for the plaintiff. The defendant excepted. 
The opinion states the case. : 


Darling & Wilson for the defendant. 
Elwin L. Scott and R. M. Harvey for the plaintiff. 


Powers, J. While dogs are recognized by the law as a 
species of property, and are frequently of great usefulness and 
value, they belong to that class of property the keeping of which 
may be stringently regulated by the Legislature in the exercise 
of its police power—even to the extent of providing for their 
destruction, in given circumstances, without judicial proceed- 
ings and in a most summary way. Blair v. Forehand, 100 Mass. 
136, 97 Am. Dec. 82; Morewood v. Wakefield, 183 Mass, 240; 
Morey v. Brown, 42 N. H. 378; Julienne v. Mayor etc. of Jack- 
son, 69 Miss. 34, 30 Am. St. Rep. 526; Sentell v. New Orleans, etc. 
Rk. Rk. Co., 166 U. 8. 698; State v. Smith, 72 Vt. 140. 

Accordingly, our statute (P. S. 5623) provides that the 
owner or keeper of a dog shall cause it to be registered, num- 
bered, described and licensed, and to wear a collar distinctly 
marked with the name of its owner or keeper, and (P. S. 5635) 
that ‘‘any person may, and every police officer and constable 
shall, kill or cause to be killed’’ dogs not so licensed and collared 
*“whenever and wherever found.”’ | | 

These provisions afford a complete defence to this action. 
The defendant shot the plaintiff’s hounds—killing one and 
wounding the other—which he found attacking a wild deer. 
The dogs were duly licensed and usually wore lawful collars, 
but when shot they did not have collars on—a fact which the 
defendant observed. The plaintiff had started out with them 
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to hunt foxes and had removed their collars, as was his custom 
when they were on the chase. By so doing, the plaintiff ex- 
posed them to the penalty provided for uncollared and therefore 
unprotected dogs. The provisions of the statute are drastic, but 
they are plain and positive, and the consequences of a non- 
compliance therewith are distinctly specified, and nothing short 
of a strict, if not literal compliance will suffice. 

These views find sufficient support in the following cases, 
all of which were tort actions for killing dogs: Morewood v. 
Wakefield, supra. The Massachusetts statute required dogs to 
be licensed and collared, and provided that ‘‘any person may, 
and every police officer or constable shall, kill or cause to be 
killed all’’ dogs not licensed and collared ‘‘ whenever and where- 
ever found.’’ The plaintiff’s dog was duly licensed, but his 
neck was so large and his head so small that he could not wear a 
_ collar. While without a collar, he was shot and killed by the 
defendant. It was held that there could be no recovery. 

Moore v. Mills, 191 Mass. 56, arose under the same statute. 
The plaintiff’s dog was duly licensed and when killed by the 
defendant wore a collar with its owner’s name distinctly marked 
thereon. But the number on the collar was not the dog’s cor- 
rect registered number—the requirement of the statute being 
that the owner should cause the dog to wear a collar marked 
with the owner’s name and the dog’s registered number. It 
was held that there could be no recovery, and a judgment or- 
dered for the defendant was affirmed. 

Morey v. Brown, supra. The statute of New Hampshire 
provided that no person should be liable for killing a dog found 
without a collar with its owner’s name carved or engraved 
thereon. The plaintiff’s dog, when killed by the defendant, wore 
a collar on which was engraved only the initials of the owner’s 
name—‘J. P. M.’’ It was held that there was no liability. 

It is argued that the defendant cannot justify under the 
statute, since the agreed statement shows that he shot the dogs 
to save the life of the deer. But the defendant’s motive was 
immaterial. Moore v. Mills, supra. 


Judgment reversed and judgment for the defendant to re- 
cover his costs. 
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SYLVESTER A. PLoor v. HENRY PUTNAM. 


October Term, 1909. 
Present: Rowe tt, C. J.. MUNSON, WATSON, HASELTON, and Powers, JJ. 


Opinion filed February 7, 1910. 


Master and Servant—Injuries to Third Persons by Acts of Serv- 
ant—Mistaken Execution of Lawful Authority—Impled 
Authority—Scope of Employment—Instructions. 


A master is liable for the wilful and malicious act of his servant, done 
in furtherance of the master’s business and within the scope of 
the servant’s employment, but not for such act done to effect some 
purpose of the servant alone. 

To sustain an action against a master for injuries caused by his 
servant’s act done in excess, or mistaken execution of lawful 
authority, it must be shown that the servant intended to do, on 
behalf of his master, something of a kind that he was in fact 
authorized to do, and that the act, if done in a proper manner, or 
in proper circumstances erroneously supposed by the servant to 
exist, would have been lawful. 

Where a caretaker had sole charge of defendant’s island in a lake, 
and was impliedly authorized to keep off trespassers and intruders, 
his act in unmooring plaintiff’s sloop from defendant’s wharf and 
refusing to permit plaintiff to tie thereto in a storm was within 
the apparent scope of the servant’s authority. 

Where defendant’s servant in charge of defendant’s island in a lake, 
pursuant to his instructions to keep off trespassers, unmoored 
plaintiff’s sloop from defendant’s dock and refused to permit plain- 
tiff to tie thereto in a storm, in consequence of which the sloop : 
and her cargo were lost, and plaintiff and his family thrown into 
the lake and injured, the servant’s act, though ordinarily proper 
and lawful, was unlawful in the circumstances, and defendant is 
liable therefor, unless done by the servant from caprice, or to serve 
some purpose of his own. 

Whether a servant acts within the scope of his employment and 
whether he acts in his own behalf or on behalf of his master are 
usually questions of fact for the jury; but where the facts and 
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the resulting inferences are not in dispute the court may dispose 
of those questions as matter of law. 

Where defendant’s servant testified that in furtherance of defendant’s 
orders he unmoored plaintiffs sloop from defendant’s dock and 
refused to permit plaintiff to tie thereto in a storm, and there 
was nothing to indicate that the servant by this act did anything 
to further any interest or caprice of his own, the court properly 
instructed that in so doing he was acting within the scope of his 
employment as defendant’s servant, so that defendant stands as 
though he were present and did the act himself. 


TRESPASS AND CASE for damages resulting from unmooring 
plaintiff’s sloop from defendant’s dock. Plea, the general issue. 
Trial by jury at the March Term, 1909, Chittenden County, 
Taylor, J., presiding. Verdict and judgment for the plaintiff. 
The defendant excepted. 

The evidence showed that on November 13, 1904, defendant 
owned an island in Lake Champlain and a certain dock thereto 
attached, both of which were in charge of a caretaker in de- 
fendant’s employ; that plaintiff on that date was sailing on the 
lake a sloop, in which were his wife and two minor children, 
when a sudden storm arose, and, to save the sloop and the prop- 
erty from destruction, and plaintiff and his family from injury, 
he was compelled to, and did, moor his sloop to defendant’s 
dock; that plaintiff’s said caretaker thereupon unmoored the 
sloop, in consequence whereof it was driven on shore without 
plaintiff’s fault, where its contents were destroyed, and plaintiff 
and his wife and children were cast into the lake and on the 
shore, receiving injuries. The caretaker testified that previous 
to November 13, 1904, defendant wrote to him that he did not 
care to have boats tie up to said dock; that there was good 
anchorage there and he did not care to have them tie to his 
dock; and further testified that in casting off the line he was act- 
ing in furtherance of defendant’s orders. It was conceded that 
the dock in question was a strictly private one. 


Batchelder & Bates and Charles H. Darling for the de- 
fendant. 


The defendant is not liable. The general employment of 
the caretaker did not authorize him to do the act complained of. 
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The act was the wilful act of the caretaker, done beyond the 
scope of his employment. McKenzie v. McLeod, 10 Bing. 385. 
In McManus v. Crickett, 1 East. 107, Lord Kenyon said: ‘‘ When 
a servant quits the sight of the object for which he is employed 
and without having in view his master’s orders pursues that 
. which his own malice suggests he no longer acts in pursuance of 
the orders given him.’’ So are all the cases. Railroad v. Kentle, 
16 Am. & Eng. R. R. Cases 337; Wright v. Wilcox, 19 Wend. 
344; Way v. Powers, 57 Vt. 185; Walton v. Railroad, 139 Mass. 
556; Cosgrove v. Ogden, 49 N. Y. 255; Maddox v. Brown, 71 
Me. 432; Stone v. Hill, 45 Conn. 44; Phelon v. Stiles, 43 Conn. 
426; Flower v. Railroad, 8 Am. Rep. 251; Dillingham v. Rus- 
sell, 15 Am. St. Rep. 753; Marion v. Railroad Co., 13 N. W. 415; 
Stevenson v. Railroad, 27 Am. Rep. 273. 


Martin S. Vilas and Cowles & Moulton for the plaintiff. 


‘‘The rule is now well settled that the master is liable for 
the malicious and tortious acts of his servant, done in the scope 
and within the course of his employment, even though the master 
did not authorize or ratify them, and even though they were in 
express disobedience to the master’s orders.’’ Postal Tel. Co. 
v. Brantley, 107 Ala. 683. ‘‘And it makes no difference that 
the master did not know of the act or disapproved it, or even 
forbade it, provided the servant was acting at the time for the 
master and within the scope of the business entrusted to him.”’ 
Palmer v. St. Albans, 60 Vt. 427; New Orleans etc. R. Co. v. 
Hanning, 15 Wall. 649, 21 L. Ed. 220; Johnson v. C. V. R. R. 
Co., 56 Vt. 707; Railroad Co. v. Reedy, 17 Ill. 582; Railroad Co. 
v. Harmon, 47 Ill. 298; Phila. Reading, etc. Co. v. Derby, 14 
How. 468, 14 L. Ed. 502. ‘‘The test of the master’s responsi- 
bility for the act of the servant is, not whether such act was done 
according to the instructions of the master to the servant, but 
whether it was done in the prosecution of the business that the 
servant was employed by the master to do.’’ Cosgrove v. Ogden, 
49 N. Y. 255; Garretson v. Duenkel, 50 Mo. 104. ‘‘The course 
of employment, in the sense in which it is used in regard to the 
duties imposed by the particular service is not to be understood 
as restricted and confined to the prescribed duties set apart for 
the performance of the servant. Whatever may be incident to 
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the employment must necessarily belong to it.’’ Redding v. So. 
Car. R. Co., 3 S. C. 1, 16 Am. Rep. 681; Southern Ry. Co. v. 
Wildman, 119 Ala. 565, 24 So. Rep. 764; Sleath v. Wilson, 9 
Carr & Payne 607; Railroad Co. v. Derby, 14 How. 468, 14 L. 
Ed. 502; Palmer v. St. Albans, 60 Vt. 427. 


Powers, J. It was formerly held, usually on the authority 
of McManus v. Crickett, 1 East 106, that a master was not an- 
swerable for the wilful or malicious act of his servant, though 
done in the line of the servant’s duties, unless he directed or 
assented to it. Accordingly, it was said by ALpIs, J., in Andrus 
v. Howard, 36 Vt. 248, that ‘‘the master is not liable for the 
wilful wrong or trespass of the servant, though the act be done 
while employed in the business of his master.’’ But this doc- 
trine is now pretty generally repudiated, and it has come to be 
well settled that a master is liable for the act of his servant, 
though it be wilful and malicious, when it is done in furtherance 
of the master’s business and within the scope of the servant’s 
employment. The primary test, then, is, not the character of 
the act itself, nor whether it was done during the period of 
employment, but whether it was done to carry out the direc- 
tions of the master, express or implied, or to effect some purpose 
of the servant alone. This rule was fully recognized and ap- 
proved in Palmer v. St. Albans, 60 Vt. 427, 18 Atl. 569, 6 Am. 
St. Rep. 125, wherein it is said: ‘‘The rule of respondeat su- 
perior is of universal application, whether the act be one of 
omission or of commission, whether negligent or fraudulent. 
And it makes no difference that the master did not know of the 
act, or disapproved it, or even forbade it, provided the servant 
was acting at the time for the master and within the scope of 
the business entrusted to him. * * * But the foundation of 
the rule is the relation of master and servant. When that does 
not exist, the law does not impute to one man the negligence of 
another. * * * Hence, the modern eases all show that it is not 
enough in order to charge one man with the negligence of an- 
other, to show that the latter was acting at the time under the 
employment of the former; but you must go further and show 
that the employment created the relation of master and servant 
between them;’’—that is to say, of course, the relation of mas- 
ter and servant as to the very act of which complaint is made. 
Acts are here spoken of as ‘‘negligent or fraudulent,’’ but in 
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this connection fraud stands the same as other torts. Barwick 
v. English Joint Stock Bank, 2 L. R. Ex. Cas. at p. 265. So far 
we can proceed without much difficulty. Indeed the defend- 
ant’s brief does not seriously controvert the rule as above stated. 
But an attempt to apply the rule to the varying circumstances 
of the numberless cases which have already arisen under it has 
led to much perplexity and confusion. In Pollock’s Torts, (7th 
Ed.) at p. 82, the injuries in respect of which a master becomes 
subject to this kind of ‘‘vicarious liability’’ are helpfully classi- 
fied as follows: 

(a) Such as are the natural consequence of something 
being done by a servant with ordinary care in execution of the 
' master’s specific orders. 

(b) Such as are due to the servant’s want of care in carry- 
ing on the work or business in which he is employed. 

(c) Such as result from an excess or mistaken execution 
of a lawful authority. 

(d) Such as result from a wilful wrong, such as an as- 
sault, provided the act is done on the master’s behalf and with 
the intention of serving his purposes. 

The case in hand falls within class ec or class d. It is fur- 
ther said by the author referred to at p. 87, that to establish a 
right of action against the master in cases covered by class e¢, 
if must be shown that (1) the servant intended to do on behalf 
of his master something of a kind which he was in fact author- 
ized to do; (2) the act, if done in a proper manner, or under 
circumstances erroneously supposed by the servant to exist, would 
have been lawful. 

In determining what acts are within a servant’s authority, 
courts are not usually confined to his express instructions. Re- 
gard should be had to the character of the work, the situation 
of the parties, and the surrounding circumstances. Certain 
implied authority goes with the relation, usually if not always. 
In the much quoted language of Mr. Justice BLACKBURN in 
Allen v. London, etc. Ry. Co., L. R. 6 Q. B. 65, implied authority 
in a servant will be inferred to do all those things that were 
necessary for the protection of the property intrusted to him 
or for fulfilling the duty which he has to perform. 

So this man Williams who was the defendant’s caretaker — 
and had sole charge of his island in Lake Champlain, was clothed 
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with implied authority to keep off trespassers and intruders,— 
and this, without regard to his written instructions that the de-. 
fendant did not care to have people tie up to his wharf. Author- 
ity to use such force as might be necessary to accomplish this is 
implied from the character of the work. 26 Cye. 1541; Alton 
Ry. & Illuminating Co. v. Cox, 84 Ill. App. 202; Brennan v. 
Merchant & Co., (Pa.) 54 Atl. 891. The whole story is con- 
densed into an admirable statement of Wiis, J., in Bagley v. 
M.S. 4&1. R. R. Co., L. R. 7 C. P. at p. 420: ‘A person who 
puts another in his place to do a class of acts in his absence 
necessarily leaves him to determine, according to the circum- 
stances that arise, when an act of that class is to be done, and 
trusts him for the manner in which it is done; and consequently 
he is held answerable for the wrong of the person so intrusted 
either in the manner of doing such an act, or in doing such an 
act under circumstances in which it ought not to have been done; 
provided that what was done was done, not from any caprice 
of the servant, but in the course of the employment.’’ When 
Williams cast off the plaintiff’s rope, he was doing one of a class 
of acts well within the scope of his employment. One which 
under ordinary circumstances would be proper and lawful. But 
in the peculiar circumstances then existing, the act was improper 
and unlawful,—it was done under circumstances in which it ought 
not to have been done,—and the defendant is responsible, whether 
it was done carelessly or wilfully, unless it was done from the 
caprice of Williams, that is, to serve some purpose of his own. 
In other words, if Williams cast off the rope intending thereby 
to carry out his instructions and perform his duty as caretaker 
of the property, the defendant is liable; if he cast it off, not for 
this purpose, but only to serve some purpose of his own, the 
defendant is not liable. 

The books are crowded with cases supporting this doctrine, 
a few of which we take time to refer to by way of illustration: 

In Letts v. Hoboken, etc. Co., (N. J.) 57 Atl. 392, the dec- 
laration eharged that the defendant as owner of certain prop- 
erty employed a watchman to prevent persons from trespassing 
thereon, and that the watchman, within the scope of his employ- 
ment and acting for the owner, in ejecting a person from the 
premises, made an assault upon him, from the effects of which 


he died. It was held that it stated a cause of action,—the court 
17 
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saying, ‘‘authority given by the master to his servant to eject 
trespassers from the former’s premises charges the master with 
the liability for the act of the servant in using excessive or inap- 
propriate force in removing one who was a trespasser.’’ 

In Brennan v. Merchant & Co., supra, a boy eight years old 
climbed onto a moving truck of the defendant, then in charge of 
a driver, and held on to a standard. The driver, without warn- 
ing, struck the boy’s hand with his whip, and the boy fell off 
and was injured. The plaintiff was non-suited below, and this 
was held error. ‘‘If his act,’’ says the court, ‘‘in striking the 
boy was intended to remove him by force from the wagon, it 
would be the act of his employer, for which the latter would be 
responsible. If, on the other hand, the purpose of the driver 
was not to cause the boy to leave the wagon, but to inflict pun- 
ishment upon him, to gratify the ill will of the driver, the de- 
fendant company is not responsible for the wrongful or tortious 
act.’’ 

In Hammond v. Grand Trunk Ry. Co., 4 Ont. W. Repr. 530, 
a watchman was employed at a crossing to raise and lower the 
gate by means of a lever in a structure near by. He was to 
lower the gate while a train was passing, and raise it immediately 
afterwards. The plaintiff, a boy of sixteen, reached the crossing 
when the gate was down and stood leaning upon it while a train 
passed. After the train had gone by, he and his companions 
did not immediately remove their weight from it, as the watch- 
man ascertained as he attempted to raise it. Whereupon he 
picked up a cinder and threw it towards the plaintiff, hitting 
him in the eye and destroying it. The court said that the act 
of throwing the cinder was one for which the master might or 
might not be answerable. ‘‘If the act were done out of mere 
malice and ill temper and to punish the boy, the company would - 
not be answerable; but if it were done for the purpose of warn- 
ing him to get off the bars so that they might be raised, then it 
is clear that they would be answerable, although the act done was 
a tort.’’ 

In Alton Ry. & Illuminating Co. v. Cox, supra, the com- 
pany had a small park near the city of Alton, which was used 
during the summer as a pleasure resort. At the time in ques- 
tion it was closed and in the charge of a superintendent who had 
orders to keep all persons out of it. He testified that in the 
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acts complained of he was obeying his instructions. Cox and 
some others entered the park, and were ordered out by the super- 
intendent. They got into an altercation and the superintendent 
threw a stone at Cox which hit and injured him. It was held 
that it was apparent that the superintendent was acting for his 
master and in the performance of his duty as he understood it 
and not on account of any matter personal to himself, and a re- 
covery was sustained. 

The instruction of which the defendant complains and to 
which he excepted was that it was established by uncontradicted 
evidence that Williams cast off the rope, and ‘‘that in so doing 
he was acting within the scope of his employment as a servant 
of the defendant. * * * * So that * * * the defendant stands 
as though he had been present and had himself done the act. 
** * The questions whether a servant acts within the scope 
of his employment and whether he acts in behalf of the master 
or in his own behalf are usually questions of fact and so are for 
the jury. Note to Goodloe v. Memphis etc. R. R. Co., (Ala.) 
o2 Am. St. Rep. at p. 85; 1b. at p. 89. But this is not always 
so, and the usual rule prevails in these as in other cases :—If 
the facts and the inferences to be drawn therefrom are not in 
dispute, the court may dispose of these questions as matter of 
law. Brennan v. Merchant & Co., (Pa.) 54 Atl. 891. So it 
remains to inquire whether there was any conflict in the evidence 
on these important questions in the case in hand. 

As we have already seen, the act of casting off the rope of 
one attempting to tie up to that wharf would, ordinarily, be 
within the scope of Williams’ employment. He testified that he 
threw the plaintiff’s line off in furtherance of his employer’s 
orders, and that he so informed the plaintiff at the time. The 
only evidence disclosed by the record which could in any view 
be claimed to have a tendency to contradict this, comes from 
Williams himself when he testifies that, after he told the plaintiff 
that the defendant did not allow boats to tie up there, the plain- 
tiff swore at him, called him an opprobious name, and threatened 
him. There is nothing in this fact alone which tends to show 
that Williams thereupon cast off the rope for any purpose of his 
own. It does not appear that he was angered, or even irritated 
by it. And we cannot infer that he was in order to find error. 
Nothing appears to indicate that he had any personal interests 
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to serve, or that in the slightest degree, he turned aside from the 
line of duty as he then understood it or did anything that he 
would not have done. In these circumstances the court was right 
in the instruction given; the act being within the scope of the 
agency and done for the master’s benefit, the defendant’s liabil- 
ity was the same as if he had done it himself. Rochester v. 
Bull, 58 S. E. 766; Columbus R. R. Co. v. Woolfolk, (Ga.) 58 
S. E. 152,10 L. R. A. (N. 8S.) 1186. 

In the foregoing discussion we have excluded from consid- 
eration (1) cases in which a special duty is imposed upon the 
master toward the person injured, arising out of the relation 
existing between them,—like carrier and passenger, inn-keeper 
and guest, and such like; (2) cases in which an absolute duty is 
imposed upon the master,—by statute, for instance; and (3) 
cases in which the injuries result from certain dangerous agencies 
intrusted to the servant by the master,—like wild animals or 
high explosives; all of which are said to be exceptions to the rules 
herein applied. Nor have we referred to cases in which the serv- 
ant acts outside of the scope of his employment though attempt- 
ing in good faith to further his master’s interests; which are 
said not to afford any ground of action against the master. 


Judgment affirmed. 
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Epwarp S. Nimes v. Apora N. CARLTON’s Estate. 


Special Term at Brattleboro, November, 1909. 
Present: Rowe tt, C. J., MUNSON, WATSON, HASELTON, and Powess, JJ. 


Opinion filed February 7, 1910. 


Tenancy in Common of Real Estate—Mutual Righis of Tenants 
—Their Contracts Between Themselves Regarding the Joint 
Property—Force and Effect. 


Tenants in common of real estate may make such special contracts 
between themselves regarding the joint property as they please, 
which will bind them to the same extent and be enforceable in 
the same manner as similar contracts between strangers; nor is 
an express promise indispensable in such cases, but the circum- 
stances may give rise to a binding implied promise. 

Where it was agreed between tenants in common of real estate that 
one of them should “in his own way” make repairs and improve- 
ments to the joint property, they both to share the expense, 
nothing further being said about the extent of the repairs and 
improvements, and the other tenant knew that they were being 
made, and occasionally visited the premises and consulted with 
the co-tenant who was making the repairs and improvements, and 
never revoked the authority given him, she was liable, on a prom- 
ise implied from the circumstances, ror her agreed share, which 
in her lifetime was enforceable by an action of assumpsit, and 
after her decease could be recovered from her estate. 


AppEAL from the decision of commissioners allowing the 
claim of Edward S. Niles presented against the estate of Adora 
N. Carlton; Will Carlton, appellant. Declaration, general as- 
sumpsit. Plea, the general issue. Trial by court at the April 
Term, 1909, Windham County, Butler, J., presiding. Judgment 
for the claimant. The appellant excepted. The appellant 
moved to dismiss the case for that ‘‘by law the probate court 
and the commissioners on said estate were without authority and 
jurisdiction to consider, pass upon and allow said claim, and 
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to act in the premises, as shown by the record.’’ Motion denied, 
to which appellant excepted. The opinion states the case. 


Herbert G. Barber, Frank E. Barker and Arthur P. Carpen- 
ter for the appellant. 


The motion to dismiss should have been granted. The pro- 
bate court, and the county court on appeal, were without juris- 
diction. The parties were tenants in common, and the case is 
governed by the law announced in 1 Chit. Pl. (9 Am. Ed.) 39:— 
‘“At law, one partner, or tenant in common, cannot in general 
sue his co-partner or co-tenant in any action in form ex con- 
tractu; but must proceed by action of account, or by bill in 
equity. This rule is founded on the nature of the situation of 
the parties; the difficulty at law of adjusting complicated ac- 
counts between them, and the propriety, arising from the sup- 
posed confidence reposed by the parties in each other, of their 
being examined upon oath, which can only be effected in a court 
of equity.’’ Lyon v. McLaughlin, 32 Vt. 426; Stevens v. Co- 
burn, 71 Vt. 261; Park v. McGowan, 64 Vt. 173; Sparhawk 
et al. v. Buell et al., 9 Vt. 73; Herrick v. Belknap Est., 27 Vt. 
698; Brown v. Sumner Est., 31 Vt. 673. 

It appearing that the parties have not settled and adjusted 
all their rights respecting the common property, claimant can- 
pot recover in an action of general assumpsit. Hunt v. Rublee, 
76 Vt. 448; LaPoint v. Scott, 36 Vt. 603; Albee v. Fairbanks, 
10 Vt. 314. 


Chase & Daley for the claimant. 


Powers, J. For several years prior to her death in 1904, 
Adora N. Carlton and her brother, Edward S. Niles, had owned 
a farm in the town of Halifax as tenants in common. Another 
brother, James P. Niles, had formerly owned a third interest in 
the place, but conveyed it to Edward S. in 1898. During the 
lifetime of Adora N., the claimant, at his own expense, made 
extensive repairs and improvements on the property and paid 
out various sums for insurance and other purposes. He now 
seeks to collect one-third of such expenditures from Adora N.’s 
estate. He declares in assumpsit and had judgment below on 
facts found by the court. 
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We have no occasion to inquire what the situation would 
have been had the claimant gone voluntarily on and made the ex- 
penditures referred to without the authority or approval of Mrs. 
Carlton, for that is not the case made by the findings. On the 
contrary, the trial court has made it perfectly clear that the ex- 
penditures were made with a distinct understanding between 
the parties that Mrs. Carlton was to pay one-third thereof. The 
farm was purchased with the understanding that it was to be 
fitted up for a summer home. It was agreed between the claim- 
ant, his brother and Mrs. Carlton that they should share equally 
in the purchase price, and that the claimant should proceed in 
his own way to make the repairs and improvements, and fit the 
place up for the purpose for which it was purchased. Nothing 
was said about the amount or extent of the repairs and improve- 
ments, but Mrs. Carlton admonished the claimant to get the 
work done as cheaply as possible. She knew that the improve- 
ments were being made, and occasionally visited the premises 
and consulted with the claimant regarding them. They never 
agreed upon the nature and extent of the changes that were to 
be made nor did she have knowledge thereof before they were 
completed. But she did have ‘‘such knowledge as she acquired 
by occasional visits to the farm and consultations with the 
ciaimant,’’ and she appeared to acquiesce in what was being 
done. She must have been pretty well informed as to what was 
going on there, for the character of the work was such that but 
little could have escaped her attention. She made several pay- 
ments to the claimant on the account, and there is nothing in 
the findings to indicate that she ever revoked the authority 
criginally conferred on the claimant when she gave him a free 
hand to go on ‘‘in his own way’’ as above stated. The findings 
state that the ‘‘expenditures for necessary repairs and improve- 
ments upon the property, insurance, legal services and personal 
property were made with the knowledge of Mrs. Carlton, and 
with the expectation on the part of both the claimant and Mrs. 
Carlton that she was to pay one-third.’’ A spring of water was 
purchased and an aqueduct laid for the benefit of the common 
property, ‘‘with full knowledge on the part of Mrs. Carlton, 
and with the expectation on her part to pay one-third of the 
expense.’”’ 
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These parties, though tenants in common, were at liberty 

to make such special contracts regarding their joint property 
as they pleased. And such contracts, when made, would bind 
them to the same extent and be enforceable in the same manner 
as similar contracts between strangers. Strother’s Admr. Vv. 
Butler, 17 Ala. 733; Fowler v. Fowler, 50 Conn. 256; Gwinneth 
v. Thompson, 9 Pick. 31, 19 Am. Dec. 350. Nor is an express 
Promise indispensable in such cases; the circumstances may be 
such as to give rise to an implied promise, which is equally 
effective in fixing their rights and liabilities. Note to Ward v. 
Ward, 52 Am. St. Rep. at p. 936; 11 Am. & Eng. Ency. L. 
1095-6; Haven v. Mehlgarten, 19 Ill. 91; see Jourdan v. Soule, 
(Me.) 12 Atl. 786. 

Mrs. Carlton became liable for her share of the expendi- 
tures, not by virtue of her relation to the property, but by 
‘virtue of her agreement to pay,—an agreement arising out of 
the circumstances in which the expenditures were made. That 
the claimant had not accounted for his use and occupancy of 
the property, in excess of his fair share of the same, or the use 
of the water at his private place is immaterial. Mrs. Carlton’s 
liability for one-third of the expenditures in question was inde- 
pendent and in her lifetime was enforceable by an action of as- 
sumpsit. 11 Am. & Eng. Ency. L. 1129. 


Judgment affirmed and ordered to be certified to the pro- 
bate court. 


VT.] FRENCH v. RAYMOND. _ 265 
Watson S. FRENcH v. T. RAYMOND. 


January Term, 1910. 
Present: Rowe 1, C. J.. MuNson, WATSON, HASELTON, and Powess, JJ. 


Opinion filed February 11, 1910. 


Equity—Arbitration and Award—Vacation of Award—Fraud— 
Diligence—Vigilantibus, Non Dormientibus Lex Subvenit— 
Application. | 


The maxim that equity helps the vigilant, not the dormant, is a rule 
controlling the administration of remedies, and operates through- 
out the entire realm of equity jurisprudence, but rather as fur- 
nishing a most important rule controlling and restraining courts 
in the administration of all kinds of relief than as the source of 
any particular equitable doctrines. 

A bill in equity to set aside an award of arbitrators for fraud, in 
that defendant persuaded orator’s material witness to leave the 
State until after the hearing before the arbitrators, in conse- 
quence of which orator lost the benefit of his testimony, but fail- 
ing to allege when orator first learned of the witness’s absence, 
or that orator took any means to protect his interests by applying 
to the arbitrators for a continuance, or that defendant did any- 
thing to prevent orator’s exercise of diligence in that regard, is 
fatally defective. 


APPEAL IN CHANCERY. Heard on demurrer to the bill for 
want of equity, at the September Term, 1909, Windham County, 
Hall, Chancellor. Demurrer sustained, and bill dismissed with 
costs. The orator appealed. The opinion states the case. 


Gibson & Waterman for the orator. 


The fraudulent procuring of the removal or detention of 
the witness by the defendant placed the orator in an unfair 
position, did not permit an adversary hearing, is extrinsic fraud, 
and is ground for a court of equity to set aside the judgment_ 
4 Pom. Eq. Jur. §1364, and note; 6 Pom. Eq. Jur. §§648, 649; 
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Camp v. Ward, 69 Vt. 286; U. S. v. Throckmorton, 98 U.S. 61, 
25 L. Ed. 93. 


Herbert G. Barber and Frank E. Barber for the defendant. 


The fraudulent acts alleged in the amended bill are re- 
garded in law as intrinsic fraud and not as extrinsic or collateral. 
Camp v. Ward, 69 Vt. 286. If the fraudulent acts alleged in 
the amended bill are intrinsic fraud as held by the authorities 
above cited, the orator cannot be granted the relief he prays for. 
Camp v. Ward, supra. 


Roweuu, C. J. This is a suit in chancery to set aside an 
award for fraud. It has been here before, and is reported in 
82 Vt. 156, 72 Atl. 324. The bill was then based on intrinsic 
fraud, and held bad on demurrer. It is now based on extrinsic 
fraud, and is again demurred to. It alleges a submission of all 
matters in difference between the parties to the arbitrament and 
award of certain persons who entered upon the performance of 
their duties on such a day, and continued the hearing from time 
to time for nine days, and then awarded to the defendant such 
a sum and so much cost. It further alleges that included in said 
award are divers sums for certain things, the allowance of which 
depended upon whether the contract between the parties for the 
hiring of the defendant’s farm by the orator was as the defend- 
ant claimed it or as the orator claimed it, and that upon said 
hearing it became and was a material question whether one 
Tenney drew a paper writing that was signed by the parties 
and stated the terms of said contract. It further alleges that 
the orator expected and intended to produce and use as a witness 
before the arbitrators one Paul of Brattleboro, and expected to 
prove by him certain disserving declarations of the defendant’s 
concerning matters involved in the arbitration, and that when 
the orator was preparing his case for trial he searched for said 
Paul for the purpose of subpoenaing him, but could not find him 
in the State; and he avers that the defendant, craftily and 
subtly trying to wrong and defraud him, by means of persuasion, 
threats, and other inducement to him unknown, well knowing 
that said Paul was a material witness, induced and persuaded 
him to leave the State, and to remain thereout until after the 
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‘hearing was ended, whereby and by reason whereof the orator 
lost the benefit of his testimony, and was beaten in consequence 
thereof. 

The only objection made to the sufficiency of the bill is, if 
taken to allege extrinsic fraud, that it does not show diligence 
on the part of the orator in respect of the matter complained of, 
for that it does not show when he first learned of Paul’s absence, 
nor that he took any measures to protect his interests by apply- 
ing to the arbitrators for a continuance nor otherwise, nor show 
that the defendant did anything to prevent his exercising dili- 
gence in this regard; and we think this objection is well taken, 
for the maxim is that equity helps the vigilant, not the dormant. 
This maxim, as Mr. Pomeroy says, is a rule controlling the ad- 
ministration of remedies, and operates throughout the entire 
remedial domain of equity jurisprudence, but rather as furnish- 
ing a most important rule controlling and restraining the courts 
in the administration of all kinds of relief, than as being the 
source of any particular and distinctive doctrines of that juris- 
prudence. Its design is to promote diligence on the part of 
suitors; to discourage laches by making it a bar to relief; and 
to prevent the enforcement of stale demands of all kinds, wholly 
independent of statutory periods of limitation. It is invoked 
for these purposes in suits for injunctions, suits to obtain relief 
against fraud, and in all classes of cases except, perhaps, those 
brought to enforce trusts against an express trustee. 1 Pom. 
Eq. §419. So Lord CampEN somewhere says that nothing can 
eall forth a court of equity into activity but conscience, good 
faith, and reasonable diligence. To the same effect is Bishop 
v. Allen, 55 Vt. 423. 


Decree affirmed and cause remanded, with liberty to the 
court of chancery to entertain a motion for leave to amend, and 
if granted, to reverse or alter the part of the decree dismissing 
the bill as it deems necessary. 
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Hattie WILLARD v. E. F. Norcross. 


January Term, 1910. 
Present: Rowe tL, C. J.. MUNSON, WATSON, HASELTON, and Powess, JJ. 


Opinion filed February 11, 1910. 


County Court—Presiding Judge—Change of Venue—Exceptions 
to Refusal of Presiding Judge—Validity—Application for 
Change of Venue—Discretion of Presiding Judge—Preju- 
dice—Sufficiency of Affidavits—P. S. 1492—Constructton— 
‘‘When tt Appears’’—‘‘ Reason to Believe.’’ 


At common law, a case can be reviewed on a bill of exceptions only 
through a writ of error. 

All of our statutes relating to a review on a bill of exceptions have 
reference to exceptions taken to the action of the trial court, and 
not to that of the presiding judge thereof; and P. S. 1357, pro- 
viding that any superior judge, on application and notice, may in 
vacation hear any interlocutory motion in a case pending in 
county court, and make any order therein that the county court 
could have made, and that by agreement ‘he may try issues of 
fact submitted to the court, and render any judgment that the 
county court could have rendered if in session, and allowing ex- 
ceptions to be taken from such orders as if made at a stated ses- 
sion of the county court, does not authorize the presiding judge 
of the county court to allow exceptions to his refusal to remove 
a case to another county for trial on account of local prejudice, 
on application to him, under P. S. 1492, for a change of venue. 

P. S. 1492, providing that “when it appears” to the presiding judge 
of the county court that “there is reason to believe” that a pend- 
ing civil action cannot be impartially tried in the county, he shall, 
on petition of either party, remove the cause to another county 
for trial, requires that there shall be proof sufficient to satisfy 
the conscience of the judge, and to beget in his mind a reasonable 
belief of the ultimate fact that an impartial trial cannot be had 
in the county where the case is pending, and the evidence must ~ 
be of relevant facts, so that the judge may draw his own conclu- 
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sions therefrom, the opinion of witnesses being insufficient; and 
the judge’s ruling that it must “clearly appear” that justice could 
not be done, in order to justify a change of venue, did not incor- 
rectly state the measure of proof. 

On application for a change of venue, under P. S. 1492, the presiding 
judge has a reasonable discretion in determining whether there 
is reason to believe that an impartial trial cannot be had in the 
county where the case is pending. 

On defendant’s application for a change of venue on the ground of 
local prejudice preventing an impartial trial, evidence that he was 
elected one of the selectmen of his town and overseer of the poor 
at the last town meeting was proper to be considered on the ques- 
tion of prejudice. 

On an application for a change of venue on the ground of local preju- 
dice preventing an impartial trial, evidence held to sustain a 
finding of the presiding judge that the local prejudice against the 
defendant in the county of the venue was not sufficient to prevent 
an impartial trial there. ° 


Case for malpractice, Essex County. Heard before Miles, J., 
on defendant’s petition under P. 8S. 1492, for change of venue 
on the ground of local prejudice preventing an impartial trial. 
Petition denied, to which defendant excepted. The defendant 
also brought to the Supreme Court for Essex County, at its 
October Term, 1909, his petition for a writ of certiorar to re- 
view said proceeding for change of venue, which petition was 
heard with the exceptions. 


Dunnett & Slack and Young & Young for the defendant. 


The presiding judge of the county substantially held that 
defendant must prove beyond a reasonable doubt the existence 
of local prejudice preventing an impartial trial. This was error. 
It need only appear that there is probable ground to believe 
that an impartial trial cannot be had. Mylock v. Saladine, 3 
Burr. 1564; People v. Webb, 1 Hill 179. 


H. W. Blake and Howe & Hovey for the plaintiff. 


Previous to the passage of the statute which has become 
P. S. .§1980, it was uniformly held by this Court that the statute 
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providing for the bringing of cases before the Supreme Court 
upon exceptions extended only to cases in which the proceedings 
in the court below were according to the course of the common 
law. Beckwith v. Houghton, 11 Vt. 603; Courser v. Vi. 
Central R. Co., 25 Vt. 477; Stiles v. Windsor, 45 Vt. 521. 
The granting or denial of a petition for change of venue is 
within the discretion of the trial court, and not reviewable on 
writ of error. Kennon v. Gilmer, 1381 U.S. 22, 33 L. Ed. 110; 
McFaul v. Ramsey, 20 How. 523, 15 L. Ed. 1010; Barrington v. 
Missouri, 205 U. S. 483, 51 L. Ed. 890; Watson v. Whitney, 23 
Cal. 375. In our practice proceedings to revise a judgment of 
the county court by exception are similar to proceedings upon 
a writ of error and are not like proceedings upon exceptions in 
the English practice. This Court, upon exceptions, cannot re- 
vise the finding of the county court upon matters of fact. If 
the presiding judge had any power to pass said proceedings to 
this Court upon exceptions, the denial of the petition for change 
of venue beirig a matter of discretion, would not be reviewable 
upon exceptions. Pomfret v. Barnard, 44 Vt. 527; Snow v. 
Carpenter, 54 Vt. 17. The petition for writ of certwran 
should be dismissed by this Court as a matter of discretion. The 
writ of certiorari is not demandable as a matter of legal right, 
but it rests in the discretion of the Court to grant or refuse it. — 
The petitioner must show that substantial injustice has been 
done, and that this may be remedied if the writ is awarded. 
Paine v. Lewcester, 22 Vt. 44; Lyman v. Burlington, 22 Vt. 131; 
Londonderry v. Peru, 45 Vt. 424; Gray v. Middletown, 56 Vt. 53; 
French v. Barre, 58 Vt. 567; Hancock v. Worcester, 62 Vt. 106; 
Stevens v. Hill, 74 Vt. 164. The writ of certiorari will not Tie 
tc review errors in matters of discretion. 


RowE.u, C. J. This is an action against the defendant for 
malpractice as a physician and surgeon. It has been twice 
tried by jury in Essex county court, resulting each time in a 
verdict for the plaintiff, and each time taken to this Court by 
the defendant, where such proceedings were had that new trials 
were granted. And then, before another trial in county court, 
the defendant, pursuant to the statute in such ease made and 
provided, preferred his petition to the presiding judge of said 
court, representing that he can not have an impartial trial in 
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that court because of the prejudice existing against him in said 
county in respect of the case, and praying for the removal 
thereof to the county court of another county for trial. But the 
presiding judge, on the testimony and the facts found and cer- 
tified up, denied the prayer of the petition, to which the defend- 
ant excepted. The plaintiff moves to dismiss the exceptions for 
divers reasons, and among them, that the presiding judge had 
no authority to allow exceptions and pass the case to this Court 
thereon, and that the proceeding is not according to the course 
of the common law. But the defendant says that it is accord- 
ing to the course of the common law, as shown by Mylock v. 
Saladine, 3 Burr. 1564, in which an order for a change of venue 
- Was made on the ground of local prejudice, and which, the de- 
fendant says, evidently went up on exceptions. But the case 
does not show how it went up. It could not, however, have gone 
up on exceptions under the common law, for under that law, 
when a bill of exceptions was sealed and the judgment entered, 
the mode of proceeding was to bring a writ of error to remove 
the case to the court above, because a bill of exceptions was to 
be made use of only upon a writ of error. 2 Tidd’s Pr. [*864] ; 
Wharton’s Law Dict. 95. 

The statute under which this petition is brought provides 
that ‘‘when it appears to a presiding judge of the county court 
that there is reason to believe that a civil action pending in such 
court cannot be impartially tried in the county where it is pend- 
ing, such judge shall, on petition of either party, order the cause 
removed to the county court in another county for trial.’’ P.S. 
1492. The statute also provides that ‘‘any superior judge on 
application of either party and on reasonable notice to the at- 
torney of the opposite party, may, in vacation, hear and deter- 
mine an interlocutory motion in a cause pending in a county 
court, and may, to expedite the trial of such cause, make any 
order therein which the county court could make if in session; 
and, by agreement of the parties, any superior judge may, at 
any time or place, try and determine issues of fact submitted to 
the court, and render any judgment therein which the county 
court could have rendered if in session. Exceptions may be 
taken from such orders and judgments as if they had been made 
at a stated session of a county court.’’ P. S. 1357. 
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The defendant claims that the proceeding in question comes 
within that section, and as the presiding judge was a superior 
judge, that exceptions lie by virtue thereof. But that section 
does not fit the case. There, for the purpose of hearing inter- 
locutory .motions, notice is to be given to the attorney of the 
opposite party; here, to commence the proceeding, the petition 
must be verified by affidavit, and served on the adverse party 
like a writ of summons at least twelve days before the time of 
hearing. There, no order for expediting the trial can be made 
by a superior judge save such as the county court could make 
if in session; here, the county court can make no order, but only 
the presiding judge. There, a superior judge can try an issue 
of fact submitted to the court only by agreement of the parties. 
There, the object is, to expedite the trial; here it is, not to ex- 
pedite the trial but to impartialize it. 

And besides, there can be three presiding judges of a county 
court, namely, a superior judge, an assistant judge of that court, 
and a Supreme Court judge. It would, therefore, be incongru- 
ous to extend the section, which is, in its letter, confined to 
superior judges, to embrace only one of the class named in 1492, 
when it cannot be extended to embrace the whole class. And 
again, when sec. 1492 was first passed in 1867, it applied only to 
‘“a judge of the supreme court holding a term of the county 
court’’; and it remained so till the judicial system was changed 
in 1906 and superior judges provided for, when it was changed 
to its present form, to adapt it to the new system. During all 
that time there was no provision for excepting to the action of 
a judge of the supreme court in the matter of removal; and if 
it was the purpose to make a change in that respect under the 
new system, there would be something to show it. But there 
is nothing in sec. 1357, nor in any of the other provisions of 
the statute for taking exceptions, for they all relate to excep- 
tions to the action of the court itself. So the exceptions must 
be dismissed. 

As to the petition for a writ of certiorari. The plaintiff 
cbjects that it should be denied as matter of discretion; that 
certiorari does not lie to review errors in matters of discretion; 
that this Court will review the proceedings of inferior tribunals 
only in matters of law; that their decisions of questions of fact 
involving the exercise of discretion can be reviewed only by plac- 
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ing upon the record facts showing that the tribunal could not 
in point of law render the judgment it did; that the defendant 
must show that injustice has been done, and that it may be 
remedied if the writ is awarded; that the affidavits sent up can- 
not be reviewed; and that the findings of the presiding judge 
are conclusive, and fully sustain his action. 

But the view we take of the case renders it unnecessary to 
consider these objections. The statute is that when it ‘‘appears’’ 
to a presiding judge that there is ‘‘reason to believe,’’ etc. This 
means that it must be made to appear, and that can be done 
only by proof sufficient to satisfy the conscience of the judge, 
and to beget in his mind a reasonable belief of the existence of 
the ultimate fact that an impartial trial can not be had in the 
county where the case is pending. And that proof must consist 
of sworn statements of facts pertinent to the issue, that the judge 
may draw his own conclusions from them, for the mere opinion 
and belief of the witness are not enough, as the judge can not 
act upon those. This accords with the general rules of evidence, 
and is the holding of many of the courts. In re Pennsylvania 
Co., 1387 U.S. 451, 457, 34 L. Ed. 788, 11 Sup. Ct. 141; Schmidt 
v. Mitchell, 101 Ky. 570, 72 Am. St. Rep. 427, 437, 41 8. W. 929; 
' note to Shattuck v. Myers, 74 Am. Dec. 244. But some courts 
hold that specific facts need not be shown, as they are naturally 
too vague for specification. But that seems unsatisfactory. The 
matter may be likened to pleading fraud, in which it is not 
enough to characterize a thing as fraudulent, but you must allege 
‘that which you claim makes it fraudulent, that the court may 
judge how it is, for the court can not take the opinion of the 
pleader. 

Coming now to consider the substance and legal quality of 
the twenty-five affidavits submitted by the defendant in support 
of his petition to remove, it is seen that they can be divided into 
two classes, namely, one relating to the situation of things in 
the county generally, and one relating to those things and to 
things as they exist at the county seat in particular. Now none 
of the nineteen affidavits attached to the petition and presented 
with it, contain a statement of specific facts, but only general 
statements from which the affiants draw their conclusions. A 
fair sample of the first class is the affidavit of Mr. McClintock 


of Norton. He has known about the case ever since it was com- 
18 
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menced, and has heard it very generally discussed in stores and 
elsewhere in public places, and has heard opinions very freely 
expressed as to what the facts purport to be, and as to who ought 
to win. From the purport of these discussions and opinions 
he believes that a prejudice exists in the county against the de- 
fendant as far as the case is concerned, and that a fair and an 
impartial trial can not be had there; and believes that a jury 
of intelligent and well qualified men can not be drawn in the 
county who have not either expressed an opinion about the case 
or heard it fully discussed. A fair sample of the other class 
is the affidavit of Mr. Jordan of Maidstone, who lives within 
half a mile of the court house. He has heard a very general dis- 
cussion of the case in stores and other public places, not only 
in his own town, but in Guildhall and Lemington as well. Has 
heard opinions very freely expressed by intelligent men as to 
what the facts purport -to be, and as to who ought to win, and 
from the purport of these discussions and expressions of opinion 
he believes that a prejudice exists in the county against the de- 
fendant as far as the case is concerned, and that it would be 
impossible to secure a jury of intelligent and well qualified men 
who have not expressed an opinion or heard the case fully dis- 
cussed, and believes that a fair and an impartial trial can not be 
had in the county. He knows very well about the accommoda- 
tions at the county seat for boarding jurors and witnesses; that 
they have to board together in private families, by reason of 
which jurors may be very easily influenced by overhearing con- 
versations among witnesses; that during court time there is no 
opportunity for keeping a jury in a civil case by themselves 
and away from contact with witnesses in the case. 

The six affidavits taken by the defendant on leave in rebut- 
tal, but which are not in rebuttal, are of a little different char- 
acter in that the affiants state some things they have heard said _ 
about the case and the defendant. Thus, one has heard people 
say that they hoped the defendant would be licked anyway, 
right or wrong. Heard a loud and an animated talk in Guild- 
hall last spring when court was in session, could not name a 
person present, nor give the language of any one, but the sub- 
stance of it all was that the doctor had no case and ought to be 
beaten, and they were glad he was beaten, and if the case was 
tried again he would be beaten worse. Another heard some of 
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the plaintiff’s friends talk about the case during the same term 


in the presence of jurors, and make fun of the doctor, and say - 


if they were he they should be ashamed to say that they could 
not pick twelve honest men in Essex county. Another has heard 
‘many people say that they knew the doctor would be beaten and 
that he ought to be, and if the case was tried again the verdict 
would be doubled. Another says that people have talked to him 
and in his presence about the propriety of the doctor’s asking 
to have the case removed to another county for trial, and that 
most of them took that against him. Another has heard a great 
many express satisfaction with the verdicts, and say they hoped 
he would be beaten if the case was tried again. Another says it 
ig a very general idea that the doctor will be beaten eventually, 
regardless of whether he ought to be or not; and that since the 
Supreme Court granted him a new trial, he has heard it re- 
marked several times that the jury doubled the verdict the last 
time, and that the last verdict would be doubled if the case was 
tried again. 

Opposed: to these affidavits are the affidavits of the sheriff 
of the county, of one of his deputies, of the assistant judges, an 
attorney of the court, and of a former state’s attorney, all of 
_ whom say, in effect, that they have never heard the case talked 
about much, and do not believe it has been, for if it had, they 
would be likely to know it; that they have not known of any 
prejudice in the county against the defendant, and do not believe 
there is any that would prevent a fair trial. 

Thus it appears that a great majority of the defendant’s 
affidavits are practically lacking in statements of fact pertinent 
to the issue from which the judge could draw his own conclu- 
sions; and this was his principal difficulty, as shown by his find- 
ings, in which he says that in nearly all of the defendant’s affi- 
davits the affiants have expressed the belief that he can not have 
an impartial trial in Essex county, and in many of them, have 
expressed the further belief that a prejudice exists against him 
in the county, and that in nearly every instance ‘these opinions 
are based upon conversations they have heard about the ease, 
but that the substance of those conversations in nearly all of the 
affidavits is not stated, and therefore that he is unable to say 
whether the conclusions of the affiants are correct or not; that 
in some of the affidavits at least, if not in all, it is apparent that 
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the affiants base their opinions upon the fact that the case has 
been generally discussed in the county, or that the environments 
at the county seat are such that an impartial trial can not be 
had there. He then goes on to say that opinions based upon 
such considerations can have but little weight, for every case is 
discussed more or less, and that sometimes a case is discussed 
very generally and yet an impartial trial had. And as to the 
conditions at the county seat he says that they are not shown 
to be different in this case from what they are in all other cases 
tried there. And finally he reaches the conclusion that the mere 
statement of belief that prejudice exists, without a statement of 
the facts upon which that belief is founded, is not sufficient to 
establish prejudice, and refers to In re Pennsylvania Co. above 
cited in support of the conclusion. 

He further says that from what the affidavits show have 
been said about the defendant, he is unable to find that there is 
any considerable prejudice in the county against him, and that 
he feels that a qualified jury can be drawn there without diff- 
culty that will impartially try the case. 

A reasonable measure of discretion, to say the least, must 
be accorded to the judge in determining whether the requisite 
‘‘reason to believe’’ appears to him. But this discretion must, 
*of course, be exercised according to law, and the defendant says 
it was not, because the judge did not give his affidavits their 
legitimate probative force, nor correctly construe the statute, nor 
apprehend its remedial character and its true intent and pur- 
pose, and thereby was misled to require too great a measure of 
proof, and consequently too strong a conviction of his own mind 
of the existence of the ultimate fact involved. 

The claim as to not giving proper force to the affidavits is 
largely based on the insistence that most of them state the facts 
en which the opinions of the affiants are based, whereas we have 
seen that most of them are entirely lacking in that respect. Our 
attention 1s particularly called to certain of the affidavits taken 
in rebuttal in which specific facts are stated as to discussions 
of the case heard at Guildhall in court time; and in this connec- 
tion it is claimed that the defendant’s affirmative affidavits can 
not be overcome by the plaintiff’s negative affidavits. But error 
is not affirmable here unless, as claimed, the judge was acting 
upon the theory that the defendant was bound to prove his case 
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beyond a reasonable doubt. This claim is based largely upon 
- what the judge said about his feeling that a qualified jury could 
be drawn in Essex county that would impartially try the case, 
and if that could be done it should be done, for the place fixed 
by law where a case should be tried ought not to be changed 
unless it ‘‘clearly’’ appears that justice can not be done there. | 
But this can not be construed into a requirement of proof be- 
yond a reasonable doubt, but only of proof reasonably sufficient 
to satisfy the judicial mind, and this measure of proof should 
always be required. 

As to misconstruing the statute, and misapprehending its 
character and purpose, it is said that the judge erred in constru- 
ing it to be the same in legal effect as the Federal statute under 
which the Pennsylvania Co. case arose, because that statute is 
restrictive while our statute is remedial. But however this may 
be, no harm has come to the defendant from it, because the judge 
used that case only as affording satisfactory ground and reason 
for rejecting that part of the defendant’s affidavits which simply 
expressed belief resting on no stated facts, and that rejection 
was right on general principles. 

In further support of this claim it is said that the judge 
erred in attaching importance to the fact that at the last town 
meeting the defendant was elected one of the selectmen of his 
town and overseer of the poor, and in considering that a ‘‘strong 
piece of evidence’’ that in the immediate vicinity where he is 
known there is no general prejudice against him, whereas that 
fact was no evidence tending to contradict the defendant’s 
affidavits. But we think it was proper for the judge to con- 
sider. | 

And finally, on consideration of the whole case, we do not 
see that the judge required too great a measure of proof, nor 
too strong a conviction of his own mind of the existence of the 
ultimate fact involved; but think that the defendant’s defeat 
was due to what the judge considered, and might well consider, 
a lack of sufficient evidence. 


Exceptions dismissed and writ dened with costs. 
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Unirep States or AMERICA For THE USE oF Exias LyMAN CoA 
Company v. UNITED States Fipeuity & GuARANTY COMPANY. 


January Term, 1910. 


Present: Rowe 1, C. J.. MuNson, WATSON, HASELTON, and Powers, JJ. 


Opinion filed February 11, 1910. 


Attorney and Client—Admissions by Attorneys on Trial—Effect 
—Contractor’s Bonds — Construction — ‘‘ Material’’ — Drs- 
charge of Surety—Extension of Time for Performance. 


Admissions made by an attorney in the course of a trial for the pur- 
pose of dispensing with the formal proof of some fact are bind- 
ing on his client and irrevocable, except that, when it is clearly 
shown that they were made improvidently and by mistake, the 
court, in its discretion, may relieve him from the consequence of 
his error. 

Coal used by a building contractor to heat a building that he is con- 
structing under a contract with specifications that require him to 
provide fuel for heating while the work is going on, is “material” 
within the implied terms of the contract, and hence within the 
scope of his bond given in conformity to the Act of Congress of 
August 13, 1894, for the protection of persons supplying material. 

A surety on a government contractor’s bond, which provides that it 
is security for the performance of the contract as well during any 
period of extension as during the original term, and for the prompt 
payment of all labor and materials, is bound by an extension of 
the time for performance, though granted without notice to the 
surety, and without its consent beyond the terms of the bond. 


COVENANT on a contractor’s bond given in conformity to 
the Act of Congress of August 13, 1894. Formal pleadings 
waived by each party, and all necessary pleadings treated as 
filed. Partial trial by jury at the March Term, 1909, Chittenden 
County, Taylor, J., presiding. At the close of all the evidence 
the defendant moved for a directed verdict on the grounds re- 
cited in the opinion. Motion overruled, to which the defendant 
excepted; and thereupon by agreement the issue was withdrawn 
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from the jury and submitted to the court. Judgment, pro forma, 
for the plaintiff. The defendant excepted. 


E. M. Horton and J. E. Cushman for the defendant. 


The coal used by the contractor was not ‘‘material’’ within 
the meaning of the bond. Philadelphia to the use of Taylor v. 
Malone, 63 Atl. 5389; Sica v. Kimpland, 93 Fed. 403; Laughlin 
Co. v. Morgan, 114 Fed. 627; Am. Surety Co. v. Lawrenceville 
Cement Co., 110 Fed. 717; Standard Oil Co. v. City Trust Safe 
Deposit & Surety Co., 21 App. D. C. 369; Marble Co. v. Burg- 
dorf, 13 App. D. C. 506; Mochon v. Sullivan, 1 Mon. 470; Phil- 
lips v. Wright, 5 Sanford 361; U. S. v. Trust Co., 23 Dist. of 
Col. App. 153; U. S. v. Surety Co., 200 U. S. 197; Basshor et al. 
v. B. & O. R. Co., 3 Atl. 285; Antietam Paper Co. v. Chronicle 
Pub. Co., 20 S. E. 366; Standard Oil Co. v. Lane, 44 N. W. 
644, 75 Wis. 636, 7 L. R. A. 191; Central Trust Co. v. Texas & 
St. L. R. Co., 28 Fed. 7083; Gordon Hardware Co. v. 8S. F. & 8. 
R. Co., 22 Pac. 407; Morey v. Penn. Slate Co., 71 Pa. 293; Allen 
v. Elwert, 29 Ore. 443; Oppenheimer v. Morrell, 12 Atl. 307; 
Hinckley & Co. v. James, 51 Vt. 240. 

Usage and regulations can be relied upon. The surety had 
a right to expect and rely upon a ‘‘written extension’’ after 
January 1, 1904. Jones v. Moore, 50 Vt. 58; Rioux v. Ryegate 
etc., 72 Vt. 148; Allen v. Thrall, 36 Vt. 711; Hutchinson v. Ford, 
62 Vt. 97. 


Powell & Powell for the plaintiff. 


Watson, J. At the close of the evidence the defendant 
moved for a verdict on the grounds, (1) that the coal which the 
evidence tends to show was furnished, is not ‘‘material’’ within 
the meaning of the United States statute, the bond, contract, 
or specification; and (2) that there is no competent evidence 
tending to show that any part or all of the coal was used for 
the purpose of heating any of the buildings named in the specifi- 
cations attached to the principal contract. To the overruling 
of the motion defendant excepted. By agreement of counsel the 
issue was then withdrawn from the jury and submitted to the 
court by which there was a finding of facts. 


- 


280 U. S. FOR LYMAN COAL CO. v. U. S. FID. & GUAR. CO. [83 


When this case was here before (82 Vt. 94, 71 Atl. 1106), 
it was held that whatever ‘‘materials’’ are fairly within the 
express or implied terms of the contract are within the scope of 
the bond, and that the ‘‘materials’’ are to be ascertained from 
the contract, including the specifications which are made a part 
thereof, construed like any other contract in view of the work 
to be performed and in the light of the circumstances surround- 
ing the transaction. The principal contract, in which plans and 
specifications of the buildings to be erected are referred to and 
made a part thereof, was admitted in evidence, as were also the 
specifications of the two barracks and of the bachelor officers’ 
quarters. These specifications stipulate that the contractor shall 
provide stoves and fuel in cold or wet weather for heating the 
buildings while his work is going forward and until it is dry, 
and all material and work are to be properly protected from the 
weather. The specifications of the two stables to be erected were 
separate from the specifications of the other buildings, and were 
not introduced in evidence. 

One question was, whether the coal furnished by the use 
plaintiff was all used to heat the barracks and the bachelor 
officers’ quarters. A witness called by the plaintiff testified that 
it was used “‘to heat the buildings.’’ Whereupon counsel for 
defendant objected, stating that there seemed to be no neces- 
sity for any evidence outside of the contract and specifications. 
The court said the question of fact put in issue is, whether the 
coal in question was used for the purpose specified in the specifi- 
cations, and if no question is made concerning it that will elimi- 
nate the evidence. In answer to this, counsel for defendant 
said: ‘‘We make no question but that the coal was used to heat 
the buildings covered by these specifications.’’ The plaintiff 
afterwards being allowed to put in evidence on the same ques- 
tion, the defendant’s counsel undertook to withdraw this conces- 
sion, but made no claim that it was made improvidently, or by 
mistake. The record states that leave was not granted by the 
court to withdraw the concession, and we are controlled by the 
record in this respect. Later without objection that it contra- 
dicted the concession, the defendant introduced evidence tending 
to show that some of the coal was used in the stables. If in the 
circumstances the defendant was bound by the concession, the 
court found that all the coal was used to heat the two barracks 
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and the bachelor officers’ quarters; but if the concession should 
be disregarded such fact was not found. Thus the force of a ju- 
dicial or solemn admission, distinct and formal, by an attorney 
in the trial of a cause for the express purpose of dispensing with 
the formal. proof of some fact at the trial, and his right to with- 

draw the same, are fairly presented. ‘ 

There can be no doubt that such admissions by attorneys, 
so made for that purpose, are binding upon their clients, and 
cn motives of policy and justice are in general conclusive. Young 
v. Wright, 1 Campb. 139, 141; 1 Greenl. Ev. §186; 1 Taylor 
Ev. §§772, 783, 820. And the party will be held to the admis- 
sion, except that when it is clearly shown that the same was 
made improvidently, and by mistake, the court in its discretion 
may relieve him of the consequences of his error. 1 Greenl. Ev. 
§206; 1 Taylor Ev. (10th ed.) §838. 

This holding results in substantiating the finding that all 
the coal in question was used to heat the two barracks and the 
bachelor officers’ quarters; which finding, taken with the further 
findings that at the time the coal was so used—between the 25th 
day of November and the last days of January following—these 
buildings were nearing completion, the work of plastering, put- 
ting on finish, painting, and the like, under the contract, being 
done thereon, and that the coal was reasonably necessary for the 
purpose for which it was used, fairly makes the coal ‘‘material’’ 
within the implied terms of the principal contract, which the 
contractor thereby obligated itself to furnish, and which was . 
used in the prosecution of the work provided for in the contract ; 
and consequently, under our holdings in this case when previ- 
ously before us, it is within the scope of the bond. It follows 
that the defendant’s motion for a verdict was properly over- 
ruled. 

The principal contract by its terms was to be completed 
on or before the first day of December, 1903. The time was 
extended by the government to January 1, 1904, with the consent 
of the defendant; and later it was further extended by the gov- 
ernment. It is said, however, that the second extension was 
without notice to, or consent by, the defendant, and therefore 
it is not bound thereby. By express provision, the bond is 
security to the government for the performance of the principal 
contract according to the true intent and meaning thereof, as 
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well during any period of extension that may be granted on the 
part of the United States as during the original term, and for 
prompt and full payments to all persons supplying the contractor 
labor or materials in the prosecution of the work provided for 
in said contract. Necessary labor and materials furnished the 
contractor for the construction of the buildings in accordance 
with the plans and specifications during any extension of time 
granted by the government was as much supplying it labor and 
materials in the prosecution of the work provided for in the 
contract as it would have been had the time originally been as 
extended. 

Under the provisions of the bond it was within the power 
of the government, without notice to the surety and without its 
consent beyond that contained in the bond, to grant such ex- 
tension of time for the performance of the principal contract as 
it saw fit; and the covenant for the protection of persons sup- 
plying labor and materials manifestly was intended to cover the 
full term allowed for such performance, whether it includes an 
extension of the original time specified or otherwise. 


Judgment affirmed. 
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Reformation of Instruments—Evidence—Degree of Proof Re- 
quired—Grounds of Relief—Mistake of Law. 


Equity will reform a deed on the ground of mistake only when the 
evidence showing the mistake is so strong and conclusive as to 
establish the fact beyond a reasonable doubt. 

Neither will equity grant relief on the ground of a mistake of law, 
coupled with inequitable conduct by the adverse party, unless 
such conduct is established beyond a reasonable doubt. 

In a suit to reform a deed, the form of the relief granted is immaterial, 
except that it must conform to the equities of the case; and the 
court may restrict the operation of the instrument to what was 
actually understood and intended by the parties, either by re- 
forming it, or by restricting its enforcement in accordance with 
the real agreement of the parties. 

Equity will not enjoin the enforcement of a written instrument by 
restricting its operation in accordance with the real agreement 
of the parties, unless the mistake is established beyond a reasonable 
doubt. 


APPEAL IN CHANCERY. Windsor County. Heard at Cham- 
bers on September 5, 1909, on the pleadings and master’s report, 
Hall, Chancellor. Decree dismissing the bill with costs to the 
defendant. The orators appealed. The opinion sufficiently 
states the case. 


Fred C. Davis and Charles Batchelder for the orators. 


A court of equity will never permit one party to take ad- 
vantage and enjoy the benefit of ignorance or mistake of law on 
the part of another, which he knew of and did not correct. Pom. 
Eq. Jur. 847; Merchant’s Farmer’s Bank v. Cleland, 77 S. W. 
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176; Freeman v. Curtis, 51 Me. 140, 81 Am. Dec. 564; Champlin 
v. Laytin, 18 Wend. 407; Kilmer v. Smith, 77 N. Y. 226. 


William W. Stickney, John G. Sargent and Homer L. Skeels 
for the defendant. 


To enable a court of equity to reform a deed on the ground 
of mistake the evidence showing the mistake must be strong and 
of a conclusive character, establishing the fact beyond a reason- 
able doubt. Griswold v. Smith, 10 Vt. 452; Cleaveland v. Burton, 
11 Vt. 138; Goodell v. Field, 15 Vt. 448; Preston v. Whitcomb, 
17 Vt. 183; Shattuck v. Gay, 45 Vt. 87; Barry v. Harris, 49 Vt. 
392; Fuller v. Knapp, 82 Vt. 166. 

To reform a deed for alleged fraud or mistake requires more 
than a bare preponderance of evidence. Stroupe v. Bridger, 
90 N. W. 704; Merchants Nat. Bank v. Murphy, 101 N. Y. 441; 
Reyer Wheel Co. v. Miller, 20 Ky. Law Rep. 1831; Mikiska v. 
Mikaska, 90 Minn. 258; Crookston Imp. Co. v. Marshall, 47 Am. 
St. Rep. 612; Fritz v. Fritz, 102 N. W. 765. The evidence must 
be clear, unequivocal and satisfactory. Chapman v. Dunwgll, 
115 Iowa 553; Baker v. Pullman Co., 184 Fed. 70; Farwell v. 
Home Ins. Co., 186 Fed. 93; Greene v. Stone, 55 Am. St. Rep. 
577. If the proofs are doubtful and unsatisfactory and if the 
mistake is not made entirely plain, equity will withhold relief. 
Baltzer v. Ry. Co., 115 U.S. 645; Shelburne v. Inchiquin, 1 Bro. 
Ch. 338; Henkle v. Royal Assurance Co. 1 Ves. 317; Gillesme 
v. Moon, 2 Johns. Ch. 585; Lyman v. United Ins. Co. 2 
Johns. Ch. 630; Clapton v. Martin, 11 Ala. 187; Stockbridge v. 
Hudson Iron Co. 107 Mass. 290. The master is unable to find a 
mutual mistake. To warrant reformation in the absence of fraud 
a mutual mistake must be found. Kerr on Fraud, 2nd Ed. 498; 
Dimand v. Providence, etc. R. R. Co. 5 R. I. 180. 


Watson, J. It was claimed by the orators before the master 
and their evidence tended to show that during the negotiations 
which led up to the sale of the farm, the defendant was fully 
informed of the sale of the standing soft wood trees to Walker, 
and bought the farm knowing all the facts regarding the owner- 
ship of the trees thus sold. On the other hand, the defendant 
claimed and his evidence tended to show that he had no knowl- 
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edge of such sale; that he bought the farm principally on ac- 
count of said standing trees, and supposed they were conveyed 
to him by his deed until long after he paid for the farm. 
The master found by a fair preponderance of the evidence, 
but not beyond a reasonable doubt, that during the negotiatior:s 
preceding the sale of the farm, the orators informed the de- 
fendant that the soft wood lumber thereon had been sold to 
Walker and was then owned by him or by those claiming uncer 
him; and that when defendant bought and paid for the farm 
he knew of the rights of Walker and his grantees in and to the 
soft wood trees thereon. These findings were not made to that 
degree of certainty required to warrant the reformation of a 
deed on the ground of mistake. The mistake must be established 
by evidence so strong and conclusive as to place it beyond reason- 
able doubt. The rule has been declared by this Court in many 
cases, the last of which is Fuller v. Knapp, 82 Vt. 166, 72 Atl. 
688. 

Facts properly found show that before the deed was de- 
livered and the consideration paid the contents of the deed were 
known to both parties; and that in believing it unnecessary for 
any mention or reservation of the timber previously sold to be 
made in the deed, the orators acted under a mistake of law. 
The orators contend that this mistake was coupled with such 
inequitable conduct on the part of the defendant as to afford 
ample ground for the relief sought. The conduct upon which 
the orators here rely is, that the defendant, knowing of the 
- conveyance of the timber to Walker, did not remind the orators 
of Walker’s rights, before taking the deed. However the 
equities might be were the fact of such knowledge by the de- 
fendant at that time, other than constructive, shown by the record 
before us, it is enough to say that we have above held the finding 
in this respect without force, as not of that degree of certainty 
requisite to the nature of the case. 

It is further argued that even though a reformation of the 
deed cannot be decreed upon the case presented, yet on the 
facts found the orators are entitled to a decree enjoining the de- 
fendant from further prosecuting his action at law; and that 
for this purpose knowledge by the defendant of the rights of 
Walker and his grantees is established to a sufficient certainty 
on a fair balance of the evidence. 
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The form of granting relief in a case of this nature is not 
material, except that is must be in conformity to the equities 
involved in the case, 34 Cyc. 993. In Wilcox v. Lucas, 121 Mass. 
25, it is said that when the record shows such a mistake in a 
written instrument as entitles one party thereto to relief, a court 
of equity may restrict the operation of the instrument to what 
was actually understood and intended by the parties, either by 
reforming it, or by restraining the other party from availing 
himself of it beyond the mutual understanding and intention. 
And in Bowen v. Thrall, 28 Vt. 382, the deed involved being held 
not to be as intended by the parties, it is said a court of equity 
will protect the rights of the parties under the contract, and en- 
force it in the same manner, and to the same extent as if the 
deed had been drawn and executed as it should have been. 
There the decree of the chancellor perpetually enjoining the 
further prosecution of a suit at law was affirmed. The same form 
of decree was rendered in Taylor v. Gilman, 25 Vt. 411. 

Whether the written instrument be corrected, or its enforce- 
ment restricted by injunction, to conform to the real agreement 
made by the parties, the effect is a reformation of the instrument, 
and the evidence showing the essential elements of the mistake 
must be of the same conclusive character. 


Decree affirmed and cause remanded. ‘ 
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Cora E. CRoMPTON v. ALBERT H. BEEDLE AND A. B. THOMAS. 


January Term, 1910. 
Present: MUNSON, WATSON, HASELTON, and Powers, JJ. 
Opinion filed February 16, 1910. 


Equity—Pleading—Demurrer—Allegations on Information and 
Belief—Real Estate—Vendor and Purchaser—Fraud by 
Purchaser—Elements — Concealment — Representations by 
Purchaser—Matter of Fact or of Opinon—Value—Rescis- 
sion—Cancellation of Instruments. 


In a suit in equity, any fact material to the orator’s case, which is 
presumably within the personal knowledge of the defendant and 
presumably not within the personal knowledge of the orator, is well 
pleaded in the bill by an averment thereof on information and 
belief; and, therefore, such fact so pleaded is admitted by a de- 
murrer to the Dill. 


As a general rule, the mere failure of the buyer to disclose something 
extrinsic or intrinsic to the thing bought, known to him but un- 
known to the seller, is not in a legal sense fraud; but the law dis- 
tinguishes between passive concealment and active concealment, 
and where the buyer has full information, and represents that be 
has, if he discloses a part only, and by words or conduct leads the 
seller to believe that he has made a full disclosure, and does this 
with intent to deceive and to prevent inquiry, and his words and 
conduct are relied on by the seller to his damage, the buyer is 
guilty of fraud against which equity will relieve the seller. 


Unfairness and fraud may be collected from a variety of circumstances, 
and it is ordinarily sufficient to establish fraud on the part of 
the buyer that he has actively attempted to ensnare, and has in 
fact ensnared, the seller into the making of an unconscionable 
contract. 


Even in the absence of any confidential relation between the parties 
to a sale, one of them, without direct misrepresentation, may be 
guilty of fraud by means of words and acts calculated to deceive, 
and which in fact do deceive and induce the sale. 
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As & general rule, a representation as to value is a matter of opinion, 
and is not deemed fraudulent, but if it is made as an assertion 
of fact, with the purpose that it shall be relied on as such, and 
it is so relied on, it may amount to fraud. 

A vendor’s bill to rescind a sale and conveyance of real estate for 
fraudulent representations, which alleges that she was induced to 
forbear inquiry as to the value of the land by recited wilful mis- 
representations made by the vendee to prevent such inquiry, is 
sufficient on demurrer as against the objection that it does not 
appear how the vendor was prevented from making inquiry. 

The bill is not inconsistent because it alleges both that the land in 
question consists of an “undeveloped granite quarry” and that the 
land is of great value, for the quoted phrase signifies a place whence 
granite may be taken. 

Where the vendor of real estate is led to forbear inquiry in respect 
thereof by the vendee’s false representations as to matters material 
and not collateral, intentionally made with knowledge of their 
falsity for the purpose of inducing such forbearance; or by his 
fraudulent artifice or deceitful manoeuvers resorted to with like 
knowledge and purpose, the question of whether a prudent man 
would have been misled in like circumstances is immaterial. 

The wilful misrepresentation by a prospective purchaser of land, which 
he knows to be valuable quarry land, that it is merely a poor 
pasture of little value, accompanied by misrepresentations as to 
the object of the purchase, whereby the owner, who resides a long 
distance from the land and is ignorant of its value, is induced to 
forbear inquiry in respect thereof and to sell it for an inadequate 
price, amount to fraud against which equity will relieve by com- 
pelling a reconveyance, although, in the interval between the giv- 
ing of an option and the delivery of a deed under it, which was 
given in reliance on the misrepresentations, the owner had means 
of making inquiry. 

In a suit in equity by a vendor of real estate to rescind the sale and 
conveyance thereof for fraudulent representations by the vendee 
as to its value, whether the vendor relied on the representations, 
instead of on his own judgment, is a question of fact to be de- 
termined on the hearing, and cannot be considered on demurrer 
to the bill which alleges conduct on the part of the vendee cal- 
culated to deceive the vendor. 
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APPEAL IN CHANCERY. Orange County. Heard at Cham- 
bers, November 25, 1909, on demurrer to the bill, Taylor, 
Chancellor. Demurrer sustained, bill adjudged insufficient and 
dismissed with costs. The oratrix appealed. The opinion states 
the case. 


Cowles & Moulton and March M. Wilson for the oratrix. 


Misrepresentations made for the purpose of inducing the 
person to whom made to forbear investigation are fraudulent. 
Fox v. Mackreith, 2 Brown C. C. 400; Turner v. Harvey, Jacob, 
169; Walters v. Morgan, 3 DeG. F. & J. 718; Turner v. Green, 
2 Ch. 209; 1 Story Eq. Jur. (18th Ed.) §192; Lu ingstone v. 
Peru Iron Co., 2 Paige 393; Morgan v. Dinges, 23 Neb. 271; 
Hanscom v. Drullard, 79 Cal. 234, 21 Pac. 736; Brady v. Finn, 
162 Mass. 260, 38 N. E. 506; Mallory v. Leach, 35 Vt. 156; 
Howard v. Gould, 28 Vt. 523; Graham v. Stiles, 88 Vt. 578; 
Venezuela Co. v. Kisch, 36 L. J. Chan. 849; Thompson v. Randall, 
36 Ky. Law. 716, 90 S. W. 251. Though generally representa- 
tions as to value and quality are treated as mere expressions of 
opinion and not actionable, this is not always so; for such state- 
ments may be made with the purpose of having them accepted 
as of fact, and, if this is done, and such statements are so relied 
on, they are treated as the parties designed they should be, 
and if fraudulent, are actionable. Jackson v. Collins, 39 Mich. 
907; Clark Co. v. Rice, 127 Wis. 451, 7 Am. & Eng. Ann. Cas. 
005; Picard v. McCormick, 11 Mich. 68; Neil v. Cummings, 75 
Tl. 170; Gifford v. Carvill, 29 Cal. 589; Wall v. Stubbs, I Madd. 
Chan. 80; 1 Story Eq. Juris. (13th Ed.) 206; Morehead v. 
Eades, 3 Bush (Ky.) 121; Stones v. Richmond, 21 Mo. App. 
17; White v. London, 90 Hun. 218; Cahn v. Reid, 18 Mo. App. 
130; Murray v. Tolman, 162 Ill. 417, 41 N. E. 748; Borders v. 
Kattleman, 142 Ill. 96; Newton v. Gauss & Co., 7 Tex. Civ. App. 
90; Miner v. Medbury, 6 Wis. 121; Nowlin v. Snow, 40 Mich. 
699; Chase v. Broughton, 93 Mich. 285; Cressler v. Rees, 27 Neb. 
515; Jackson v. Collins, 39 Mich. 557; Smith v. Richards, 13 
Pet. 26; City of Tacoma v. Tacoma Inght, etc. Co. 50 Pac. 55; 
Cruess v. Fessler, 39 Cal. 336; McClellan v. Scott, 24 Wis. 81; 
Haygarth v. Wearing, 12 L. R. Eq. 320; Mountain v. Day, 91 
Minn. 249; Robinson v. Reinhart, 36 N. E. 519; Burr v. Wilson, 
19 
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22 Minn. 206; McKnight v. Thompson, 39 Neb. 752; Simar v. 
Canaday, 53 N. Y. 298, 13 Am. Rep. 523; Chrysler v. Canaday, 
90 N. Y. 272, 48 ‘Am. Rep. 166; Andres v. Jackson, 168 Mass. 
266 ; Medbury v. Watson, 6 Mete. 247; Parker v. Moulton, 114 
Mass. 99; Kimball v. Bangs, 144 Mass. 321; Boddy v. Henry, 
126 lowa 31; Vernon v. Keyes, 12 East. 632; Gustafson v. 
Rustemeyer, 70 Conn. 125, 39 Atl. 104; People v. Pickens, 153 
N. Y. 576; Scott v. Haynes, 12 Mo. App. 597; Coz v. Gerkins, 
38 Ill. App. 341; Bacon v. Frisbie, 15 Hun. 26; McClellan v. 
Scott, 24 Wis. 81; Harris v. McMurray, 23 Ind. 9; Ladd v. 
Pigott, 114 Ill. 647; Stevens v. Allen, 51 Kan. 144, 32 Pac. 922. 

There can be no question here of negligence on the part of 
the oratrix in believing defendant’s misrepresentations; for it 
does not lie in his mouth to say that she should not have believed 
him. Chamberlin v. Fuller, 59 Vt. 247; Chamberlain v. Rankin, 
49 Vt. 133; Kendall v. Wilson, 41 Vt. 567; Reynell v. Sprye, 8 
Hare 222; Shepherd v. Kan, 5 Barn. & Ald. 240; Riley v. Bell, 
120 Iowa 618, 95 N. W. 170; Wilson v. Nichols, 43 Atl. 1052; 
Borders v. Kattleman, 142 Ill. 96; Reid v. Fluppen, 47 Ga. 273; 
Harvey v. Smith, 17 Ind. 272; Ladd v. Pigott, 114 Ill. 647, 2 N. 
E. 503; Stevens v. Allen, 51 Kan. 144, 32 Pac. 922; Bank v. 
Hammond, 25 Col. 367, 55 Pac. 1090; Dashiel v. Harshman, 85 
N. W. 85; May v. Loomis, 140 N. C. 350, 52 S. E. 728; Hutchin- 
son Vv. Gorman, 71 Ark. 305, 73 S. W. 7938; Western etc. Co. v. 
Anderson, 101 S. W. 1061; Hansen v. Kline, 113 N. W. 504; 
Trust Co. v. Cunningham, 103 Me. 455; Turner v. Kuehnle, 
62 Atl. 327; Handy v. Waldron, 35 Atl. 884; Smith v. Werk- 
heiser, 115 N. W. 964; U. S. Gypsum Co. v. Shields, 106 S. W. 
724; Perry v. Rogers, 87 N. W. 1063; Smth v. McDonald, 102 
N. W. 738; Manuel v. Shafer, 115 N. W. 801; Steen v. Weisten, 
94 Pac. 834; Judd v. Walker, 114 8S. W. 979; Rollins v. Quimby, 
86 N. E. 350; Buckley v. Acme Food Co. 113 [Il. App. 210; 
Wells v. Adams, 88 Mo. App. 215; White v. London, 90 Hun. 
218; Miller v. John, 11 Ill. App. 56. 


John C. Sherburne, W. B. C. Stickney and W. A. Dutton 
for the defendants. 


The purchaser of real estate is under no duty to the seller to 
reveal anything is respect of the property. Snells Eq. (11th 
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Ed.) 471; Story Eq. Jur. §§147, 148, 205-207; Pom. Eq. Jur. 
(8rd Ed.) 903; Sugden on Vendors, 6; 2 Kent 490; Pratt Land 
and Improvement Co. v. McClaim, 135 Ala. 452; Harris v. 
Tyson, 24 Pa. St. 347; Smith v. Beattte, 2 Iredell’s Eq. 456; 
Shields v. Hanbury, 128 U. S. 584; Walliams v. Spurr, 24 Mich. 
335; 2 Warvelle on Vendors, §1, 845; Bailey et al. v. Woodbury, 
~50 Vt. 166; Brainard v. Holsaple, 4 G. Greene 485; Cadman v. 
Horner, 18 Ves. 10; Pom. Eq. Jur. (3rd Ed.) §903; Robins v. 
Hope, 57 Cal. 498; Hichelberger et al. v. Barmtz et al., 1 Yates 
307. 

A vendor is presumed to know the condition of his own 
property and does not occupy so favorable a position as regards 
statements made in negotiating a trade as the vendee. Even 
in the case of a vendee statements made to him as to value and 
quality are usually treated as matter of opinion so as not to 
entitle him to any remedy therefor on a charge of fraud. Lake 
v. Tyree, 90 Va. 719; Spencer v. King, 3 Ohio 270; Speigle- 
meyer v. Crawford, 6 Paige 254; Kennedy v. Richardson, 70 Ind. 
034; Neidefer v. Chastain, 71 Ind. 368; Bryne v. Stewart, 124 
Pa. 450; Ellis v. Andrews, 56 N. H. 83; Bradbury v. Haines, 90 
N. H. 123; Page v. Parker, 43 N. H. 368; Shanks v. Whitney, 
66 Vt. 405; Belka v. Allen, 82 Vt. 456; Merwin v. Arbuckle, 81 
Ill. 501; Foley v. Cowgill, 5 Blackf. 18; Wise v. Fuller, 29 N. 
J. Eq. 257; Taylor v. Feet, 4 Barb. 102; Parker v. Moulton, 114 
Mass. 99; Castleberry v. Scandrett, 20 Ga. 242; Brownlee v. 
Hewitt, 1 Mo. App. 360; Miller v. Mag, 36 Ill. 109; People v. 
Tynon, 2 Colo. App. 131; Storthz v. Arnold, 845 W. (Ark.) 
1036; Graham v. Pancoast, 30 Pa. 89; 2 Kent 658. | 

A misrepresentation to be ground for setting aside a deed 
of land must not be merely one of opinion, statement of inten- 
tion, or promise to do some act in the future. Lawrence v. Gay- 
ette, 78 Cal. 514. Mere inadequacy of price is not sufficient to 
set aside a deed. 2 Pom. Eq. Jur. §926; Mann v. Betterly, 21 
Vt. 326; Wood v. Boynton, 64 Wis. 265; Griffith v. Spratley, 
1 Cox 383. In the absence of fraud inadequacy of price is not 
a ground for rescission. 2 Warvelle on Vendors, 981; Troy v. 
Nelson, 24 Vt. 189. 

The oratrix had no right to rely upon the representations 
made by defendant Beedle when, by the exercise of reasonable 
diligence, she might have ascertained the facts. Smith, Law of 
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Fraud, par. 61; Cooley on Torts, 487; Sawnders v. Hatterman, 
2 Iredell’s Law 32, 37 Am. Dec. 404; Cagney v. Cerson, 77 Ind. 
494; Kilke v. Woodley, 78 Pac. 299; Cobb v. Wright, 43 Minn. 
83, 44 N. W. 662; Langdon v. Green, 49 Mo. 363; Steinmeyer 
v. Schroeppel, 226 Ill. 9; 1 Bigelow on Fraud, 436; McDanels 
v. Bank of Rutland, 29 Vt. 230; Durkee v. Durkee, 59 Vt. 70; 
Town of Ripton v. McQuivey’s Admr. 61 Vt. 76; 6 Cyc. 298. 


HASELTON, J. The oratrix in this cause, a resident of Wor- 
cester, Massachusetts, sets out in her bill as amended that, at 
a time named, she was the owner in fee simple of a farm in 
Randolph in this State; that she purchased the farm for the use 
of a relative and had herself never been in Randolph, and had 
never seen the farm and was ignorant of its true value; that 
there was and is an undeveloped and valuable granite quarry 
in and under the pasture of the farm but that at the time named 
she had no knowledge of such quarry. She further sets out that 
at the time in question, which was October 22, 1908, the de- 
fendant Beedle, called upon her in Worcester and stated that 
he desired to buy the pasture mentioned, and that she told 
him that she did not know the value of the pasture apart from 
the farm; that thereupon the defendant Beedle told her that 
the pasture was poor and of comparatively little value; that it 
adjoined some land that belonged to him, and that the only way 
of access to the pasture was over his land, and that it annoyed 
him and his family to have his land gone over for such access; 
and that that was the only reason why he desired to purchase the 
pasture. The oratrix alleges that she thereupon asked Mr. 
Beedle to consult with one Thayer, who was her attorney, and 
that Mr. Beedle thereupon called upon Thayer and represented 
that the pasture was worth not more than $400, and that he was 
familiar with the value of lands in Randolph; that he repeated 
to Thayer, as his sole reason for wishing to buy the pasture, 
the reason which he had given to the oratrix; that Beedle 
further represented to Thayer that he had no plan or scheme 
in regard to the purchase of the land other than he had stated, 
and that he represented to the attorney that the fair value of 
the entire farm was $4,000. 

The oratrix alleges that the defendant Beedle acted in 
partnership with the defendant Thomas, in the purchase of the 
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farm and in the negotiations in respect thereto, and that in 
those regards he was the agent of the defendant Thomas; that 
he made the representations stated in behalf of himself and of 
the defendant Thomas; and the oratrix further alleges that 
the defendants knew of the existence of the granite quarry and 
knew that she was ignorant of its existence, that the representa- 
tions made as above stated were false and were known to the 
defendants to be false and were fraudulently made for the pur- 
pose’ of inducing her to sell the farm to the defendants at a 
price much less than its true value and for the purpose of in- 
ducing her to forbear inquiry as to the existence and value of the 
granite quarry and as to the value of the farm as affected there- 
by; that the pasture was not, as represented, of little value, 
$400, but $15,000, that the reason of the desired purchase was 
not that given, but that the existence of the quarry was such 
reason, and that the defendants had a plan or scheme in regard 
to the purchase of the land, which was to develop the quarry 
or to sell the farm at a great price by reason of the quarry, and 
that $4,000 was not the fair value of the farm, but that it was 
of much greater value, of the value of $20,000. The oratrix 
further alleges that she relied upon the representations made to 
her and her attorney, and that in reliance thereon, and not other- 
wise, on the day named she gave the defendant Beedle an option 
to purchase the entire farm for $4,000, and that about a month 
thereafter, at the request of the defendant Beedle, and in reli- 
ance upon the representations already set forth she deeded the 
farm to the defendants. The oratrix alleges that in reliance 
upon the representations made, as stated, she was induced to for- 
bear, and did forbear, inquiry as to the real value of the farm and 
as to the existence, or value, of the quarry, and that she would 
not have sold the farm as she did if she had known of the 
existence of the quarry. The oratrix tenders the defendants the 
purchase price of the farm and prays that they may be ordered 
to re-convey the farm free of incumbrance upon payment to 
them of the purchase price. Other prayers appropriate to the 
special relief sought are made, and the bill contains a prayer for 
general relief. The defendants answering deny the material 
allegations of the bill, and incorporate into their answer a de- 
murrer to the bill. 
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The case was heard on the demurrer, and, after allowing 
amendments, the court of chancery sustained the demurrer, 
adjudged the bill insufficient and decreed that it be 
dismissed with costs to the defendants. The oratrix ap- 
pealed. Some of the allegations of the bill are made on infor- 
mation and belief, but there is a distinction between such allega- 
tions and allegations of information and belief merely and the 
averments on information and belief are of things which may 
properly be pleaded in that way. So the recitals hereinbefore 
made are to be taken as true. Watkins v. Childs, 80 Vt. 99, 66 
Atl. 805; Quinn v. MUHA, 80 Vt. 434, 68 Atl. 515, 14 L. R. a 
(N. 8.) 962. 

In an early Pennsylvania case cited by the defendants it is 
said that ‘‘concealment on the part of the vendee is a novel 
objection.’’ But the question presented has, in its various as- 
pects, been discussed for many centuries. Cicero puts the 
ease of one who buys for a trifle, gold, which the seller, in his 
ignorance, supposes to be brass; and he moots similar questions 
regarding sales of personal property and of real estate as well. 
But we pass over the discussions of the ethical writers and the 
civilians, discussions which are in some eases luminous and in 
others obscure. It has long been settled in common law juris- 
dictions that, in general, the mere failure of a buyer to disclose | 
something extrinsic or intrinsic to the thing bought, known to - 
him and not known to the seller, is not in legal sense fraud. 
Fox v. Mackreth, 2 Bro. C. C. 420; Harris v. Tyson, 24 Pa, St. 
347, 64 Am. Dec. 661; Smith v. Beatty, 2 Iredell’s Eq. 456, 40 
Am: Dee. 435. 

In Laidlaw v. Organ, 2 Wheat. 178, 4 L. Ed. 214, it appeared 
that in February, 1815, the defendant got, through private sources, 
news of our Treaty of Peace with England, of which the plain- 
tiffs were ignorant and that without disclosing the news the 
defendant bought of the plaintiffs one hundred and eleven 
hogsheads of tobacco the price of which was greatly enhanced 
by news of the peace. It appeared that the plaintiffs inquired, in 
the course of the transaction, if there was any news calculated 
to enhance the value of tobacco and that no reply was made to 
their inquiry. Im the district court it was held as matter of law, 
that there could be no recovery. Chief Justice Marshall in de- 
livering the opinion of the Supreme Court said: ‘‘The question — 
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in this case is, whether the intelligence of extrinsic circumstances 
which might influence the price of the commodity, and which was 
exclusively within the knowledge of the vendee, ought to have 
been communicated by him to the vendor. The court is of 
opinion that he was not bound to communicate it. It would 
be difficult to cireumscribe the contrary doctrine within proper 
limits where the means of intelligence are equally accessible 
to both parties. But at the same time each party must take 
care not to say or do anything tending to impose upon the other.’’ 
In accordance with these views the court held that in the cir- 
cumstances disclosed it was a question of fact whether any im- 
position was practiced by the vendee upon the vendor, and 
so the judgment was reversed and the cause remanded. This 
case arose in Louisiana, and in view of the eminence. of the 
reporter, the fact should be noted that he puts at the head of the 
ease the designation “‘local law.’’ But the opinion of the court 
is based on no principles peculiar to the civil law there prevail- 
ing and indeed makes no reference to the civil law. The reversal 
in that case was, in view of the silence of the party benefitted 
by the contract, an extreme course. It is so commented on in 


. Lapish v. Wells, 6 Greenl. 188, (Maine) and in Bayard v. Shunk, 


1 Watts. & S. 92, 87 Am. Dec. 441. In Paddock v. Strobridge, 
29 Vt. 470, there is a dictum by Chief Judge Redfield to the 
effect that the disposition of the case was unwarranted. The 
Paddock case, however, fully recognizes the doctrine of nega- 
tive deceit, and that there is a wide field for the application of the 
principle that in some circumstances the suppression of a truth 
may be equivalent to the assertion of a falsehood. It may be 
noted that we have it upon unimpeachable authority that Judge 
Redfield’s opinion in Paddock v. Strobridge was prepared by 
way of dissent, and that by mistake it happened to get printed 
as the opinion of the court. R. Dig. 125, Vt. Dig. Advance 
Sheets, 445. However, this Court has since referred to the 
case as a leading one in this State. Maynard v. Maynard, 49 
Vt. 297, 300. In Ettiung v. Bank of the Umited States, 11 Wheat. 
59, 6 L. Ed. 419, a case which went to the Supreme Court from 
the Circuit Court of Maryland, Laidlaw v. Organ was cited in 
argument and the effect of the concealment or supression of 
material facts by one party to a contract was the main question 
under discussion, but as the Justices were equally divided in 
regard to the aspect of the question presented in the case, the 
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Opinion contributes nothing to the subject, and the ease is of 
interest chiefly for the abstract of the arguments of counsel, of 
Mr. Webster and Mr. Taney on the one side, and of Mr. Wirt 
and Mr. Emmett on the other. Laidlaw v. Organ had to do with 
extrinsic circumstances affecting the market value of the thing 
purchased. The matter of something intrinsic in the thing it- 
self is here involved, and in a case decided a few years later than 
Laidlaw v. Organ, Lord Eldon, in a carefully considered case, 
gave expression to the law here applicable. He said: ‘‘If an 
estate is offered for sale and I treat for it knowing that there is 
a mine under it and the other party makes no inquiry I am 
not bound to give him any information of it; he acts for him- 
self and exercises his own sense and knowledge. But a very 
little is sufficient to affect the application of that principle. If 
a word, if a single word, be dropped which tends to mislead the 
vendor, that principle will not be allowed to operate.’’ Turner 
V. Harvey, Jacob. 169, 178. 

In Walters v. Morgan, 3 De G. F. & J. 718, Lord Chan- 
cellor Campbell expressed his full concurrence in the doctrine 
of Turner v. Harvey, and said that not only a single word but 
‘‘a nod or a wink or a shake of the head, or a smile from the. 
purchaser, might defeat the application of the principle that 
mere reticence on the part of a purchaser does not in law amount 
to fraud.’’ 

In Lwingston v. Peru Iron Co., 2 Paige 390, Chancellor 
Walworth expresses his approval of what was said by Lord 
Eldon in Turner v. Harvey, and appplies the doctrine in the ~ 
ease before him which was this: One of the defendants had 
found out that there was a valuable mine on lands of Livingston 
which were remote from the latter’s residence. Thereupon he 
represented to Livingston that the land was of no value ex- 
cept for a sheep pasture. By these representations Livingston 
was thrown off his guard and contracted to sell the land in 
question at the usual price of pasture land in the region where 
it was located and did not inquire as to its true value, although 
he had an agent near the premises. It was held that the . 
purchaser was guilty of fraudulent deception which equity would 
take notice of and act upon. The case, however, turned upon 
another point. 

The doctrine with respect to the legal duty of a vendee 
to refrain from deceitful statements with respect to the property 


VT.) CROMPTON v. BEEDLE & THOMAS. 297 


of the vendor is firmly maintained in well considered cases. 
Haygarth v. Wearing, L. R. 12 Eq. 320; Mountain v. Day, 91 
Minn. 249, 97 N. W. 883. 

In the latter case the syllabus, by the court, is this: ‘‘An 
action will lie for fraudulent representations made by the pros- 
pective purchaser of land as to its value and condition, the land 
being at a distance from the place of purchase, and the vendor 
being ignorant as to its condition and value and relying upon 
the truthfulness of such representations. ’’ 

We have, thus far, referred to no cases in which a con- 
fidential relation existed, but only to cases in which it was 
deemed that the parties dealt at arms length. In Mallory v. 
Leach, 35 Vt. 156, 82 Am. Dec. 625, it appeared that the de- 
fendant desired to purchase certain stock of the plaintiff, a 
woman, that he knew that she was ignorant of its value, and 
that, for the purpose of getting her stock at less than its value, 
he told her a half truth of a damaging character about the 
stock and suppressed facts which necessarily qualified the effect 
of what he did disclose, and that so he succeeded in purchasing 
the stock at a price much less than its true value. It was held 
by the Supreme Court that there were confidential relations 
between the parties and that in view of such relations the course 
of the defendant was fraudulent and actionable. It is difficult 
to say from the charge of Judge Pierpoint, who tried the case 
below, and whose charge was sustained, that the existence of 
confidential relations, in any proper sense, was made essential 
to recovery by the plaintiff, and the opinion of the Supreme 
Court, written by Judge Aldis, contains a dictum in accordance 
with which recovery might have been had irrespective of the 
existence of a confidential relation. Bigelow in his work on 
Frauds, vol. 1. pp. 504, 505, states this case in his text without 
reference to the evidence of a confidential relation, but in a note 
refers to that matter, and says: ‘‘The result must have been the 
same without that.’’ 

Unfairness and fraud may be collected from a variety of 
circumstances, and it is ordinarily enough to establish fraud, 
that a vendee has actively attempted to ensnare, and has in 
fact ensnared, the vendor into the making of an unconscionable 
contract. Where concealment of an essential thing is effected 
by an industrious course of misleading and deceptive talk or 


- 
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conduct there is fraud against which equity will relieve. The 
law distinguishes between passive concealment and active con- 
cealment. Where one has full information and represents that 
he has, if he discloses a part of his information only, and by 
words or conduct leads the one with whom he contracts to be- 
lieve that he has made a full disclosure and does this with 
intent to deceive and overreach and to prevent investigation, 
he is guilty of fraud against which equity will relieve, if his 
words and conduct in consequence of reliance upon them bring 
about the result which he desires. The jurisdiction of courts 
of equity to relieve against active and effective fraud is so essen- 
tial to the administration of justice therein that such courts often 
indeed, to use the language of Chief Justice Crew, as reported 
by Sir William Jones, will ‘‘take hold of a twig or twine-thread 
to uphold it.’’ 

We have in this state several cases to the effect that, even 
where there is no confidential relation, one party to a sale may 
without direct misrepresentation be guilty of fraud by means 
of words or acts calculated and intended to produce a false im- 
pression, and which do in fact deceive and induce the sale. 
Howard v. Gould, 28 Vt. 528; Graham v. Stiles, 38 Vt. 578; 
Chamberlin v. Fuller,'59 Vt. 247, 257, 9 Atl. 832. 

In the case before us the positive representation, mainly 
relied upon as fraudulent, related to value. Such a representation 
is ordinarily a matter of opinion and is not deemed fraudulent. 
But it may be otherwise. If it is made as an assertion of fact 
and with the purpose that it shall be so received, and it is so 
received, it may amount to a fraud. A statement of valne may 
be of such a character, may be so made and intended and so 
received, as to constitute fundamental misrepresentation. Belka 
v. Allen, 82 Vt. 456, 74 Atl. 91; Stone v. Robie, 66. Vt. 245, 29 
Atl. 259; Howard v. Edgell, 17 Vt. 9; Brown v. Sawyer, 1 Aikens 
130; Hetland v. Bilstad, 118 N. W. 422 (Iowa) 2 Cooley, Torts, 
(8rd Ed.) 922. 

Here some of the allegations are that the defendant Beedle 
‘represented that the pasture in question was worth no more 
than $400, and the entire farm not more than $4,000, that he 
lived near the land in question and represented that he knew 
the value of lands in that vicinity, whereas in fact the so-called 
pasture, the thing coveted, was worth thirty or forty times the 
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value stated, because of the undeveloped granite quarry, of which 
the defendants had knowledge, and of which the oratrix, who had 
never seen the farm, was, to the knowledge of the defendants, 
ignorant. The bill, too, sets out that the representations as to 
value were accompanied with false representations as to the ac- 
cessibility of the land and the object of the purchase calculated 
to allay suspicion and to ward off inquiry and investigation; 
and here the statements of value, put forth as based on knowledge 
and accompanied with the talk, set forth at length in the earlier 
part of this opinion, were fraudulent representations. They 
were calculated and intended to impose upon the oratrix and 
to enforce the conviction that what was in fact a valuable tract 
of quarry land was a mere pasture and a poor pasture at that, 
and to lead the oratrix into selling something which she did 
not know she was selling. 

Pollock in his work on Contracts, after treating of muis- 
representation and’fraud in ordinary cases of sales adds: ‘‘ All 
this proceeds on the supposition that the vendor’s property and 
title are best known to himself, as almost always is the case. 
But the position of the parties may be reversed. A person who 
becomes the owner of a property he knows very little about 
may sell it to a person well acquainted with it, and in that case 
a material misrepresentation by the purchaser, makes the con- 
tract, and even an executed conveyance pursuant to it, voidable 
at the vendor’s option.’’ Williston’s Wald’s Pollock on Con- 
tracts, 670. 

The case cited as authority for this proposition is one in 
which the false representations of the purchaser related to the 
question of value. 

It is urged in behalf of the defendant that it does not appear 
from the allegations of the bill how the oratrix was in any way 
hindered or prevented from ascertaining the existence of the 
quarry and the value of the pasture and the farm. The allega- 
tion in the bill is that the oratrix was induced to forbear inquiry 
in those respects, and the bill sets out with sufficient particularity 
how she was so induced. 

It is further urged that since the conveyance was made in 
pursuance of an option, and since the oratrix forbore investiga- 
tion in the interval between the option and the deed she is in 
no position to maintain the bill. But the bill alleges that the 
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same fraudulent representations and active concealment on 
which the oratrix relied in giving the option, and which induced 
her to give the option, were relied on by her in giving the 
deed and induced her to forbear investigation before so doing. 

It is made a ground of demurrer that the bill is inconsistent 
in that it alleges, both that the granite quarry is of great value, 
and also that it is undeveloped; and it is said that there can 
be no such thing as an undeveloped quarry of great value, and 
that the court should take judicial notice that such is the fact; 
and Webster’s definition of a quarry to the effect that a quarry 
is a place whence stone is taken is quoted. But in the bill the 
word ‘‘quarry’’ is modified by the word ‘‘undeveloped’’ and 
the phrase ‘‘an undeveloped granite quarry’’ naturally signi- 
fies a place from which granite may be taken. An undeveloped 
quarry is like an undeveloped mine, and in the cases cited on 
both sides, the courts talk very much in the language of the 
bill. There are no verbal difficulties here. 

It is urged that the oratrix ought not to have relied upon 
the representations of the defendants, though such representa- 
tions were fraudulent, because actual knowledge of their falsity 
could have been obtained by due diligence and inquiry, and that 
to afford the oratrix relief would encourage culpable negligence. 
The Vermont cases relied on to support this claim are the fol- 
lowing: McDaniels v. Bank of Rutland, 29 Vt. 230; Durkee v. 
Durkee, 59 Vt. 70, 8 Atl. 490; Town of Ripton v. McQumvey’s 
Admr., 61 Vt. 76, 17 Atl. 44. 

But these were cases where there was no fraud or circum- 
vention, and it is not for courts of equity to relieve a party from 
the mere results of his own carelessness, negligence or laches not 
induced. by the conduct of the other party. Hyde v. Hyde, 50 
Vt. 301; Freeman v. Holt, 51 Vt. 588; Francis v. Parks, 55 Vt. 
80; Bishop v. Allen, 55 Vt. 423. 

But if a party is led to forbear inquiry by false representa- 
tions as to matters material and not collateral, intentionally 
made with knowledge of their falsity for the purpose of inducing 
such forbearance or by fraudulent artifice or deceitful ma- 
noeuvres resorted to with the like knowledge and purpose, upon 
which he in fact relies the question of whether a careful and 
prudent man would have been misled in like circumstances is 
immaterial. Chamberlin v. Fuller, 59 Vt. 247, 256, 9 Atl. 
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832; Chamberlain v. Rankin, 49 Vt. 183; Delaney v. Brown, 
72 Vt. 344, 47 Atl. 1067; Kendall v. Wilson, 41 Vt. 567. 

The case last cited grew out of a transaction the memory of 
which is still green in a section of the state. The plaintiffs therein 
bought a machine called ‘‘Leache’s curious invention called 
perpetual motion,’’ which was in fact a machine operated by 
deftly concealed clock work. It was held that the plaintiffs were 
not as matter of law chargeable with knowledge that they were 
buying a humbug. ‘‘For,’’ said Judge Steele in delivering the 
opinion of the court, ‘‘the law will afford relief even to the simple 
and credulous who have been duped by art and falsehood.’’ 
Still more emphatic is the language of Judge Taft, speaking for 
the court, in Chamberlin v. Fuller, above cited. 

The doctrine of the cases just above cited is now clearly dis- 
cerned though there has been some confusion about it. Bigelow 
after adverting to this confusion says: ‘‘It matters not, it has 
well been declared, that a person misled may be said, in some 
loose sense, to have been negligent. In reality negligence is 
beside the case where the misrepresentation was calculated to 
mislead and did mislead. For it is not just that a man who has 
-deceived another should be permitted to say to him, ‘you ought 
not to have believed or trusted me,’ or ‘you were yourself guilty 
of negligence.’ ’’ ‘‘Nor,’’ continues this text writer, ‘‘is the 
rule applicable merely to cases which in some respects stand upon 
special grounds as e. g. suits for specific performance; it ap- 
plies to rescission equally,.and indeed is a general rule.’’ 1 
Bigelow, Frauds, 524,525. 

The doctrine inconsistent with that which has been de- 
clared by this Court is said by the writer last quoted to be 
dead in England if it ever existed there and to be moribund in 
this country. His exact words are not quoted for they are not 
at the moment of writing at hand. 

So Sir Frederick Pollock says: ‘‘In the case of active mis- 
representation it is no answer in proceedings either for damages 
or for setting aside a contract to say that the party com- 
plaining of the misrepresentation had the means of making in- 
quiries,’’ and he quotes the principle that ‘‘no man can com- 
plain that another has too implicitly relied on the truth of 
what he himself has stated.’’ Williston’s Wald’s Pollock on 
Contracts, 693, 694. 
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In a House of Lords case this principle was thus declared 
by Lord Chancellor Chelmsford: ‘‘When once it is established 
that there has been any fraudulent misrepresentation or wilful 
concealment by which a person has been induced to enter into 
a contract, it is no answer to his claim to be relieved from 
it to tell him that he might have known the truth by 
proper inquiry. He has a right to retort upon his objector, 
‘You at least, who have stated what is untrue, or have concealed 
the truth for the purpose of drawing me into a contract, can- 
not accuse me of want of caution because I relied implicitly upon 
your fairness and honesty.’’’ Central Ry. Co. of Venezuela 
v. Kisch, L. R. 2 H. L. 99, 120. 

This is the expression of no obscurantist. The bare state- 
ment proves itself. It expresses a doctrine the soundness of 
which the sages and votaries of the common law perceived, not 
always altogether clearly, but with a vision which sufficed. 
Any different doctrine carried to its logical conclusion would 
facilitate transactions in gold bricks, salted mines, bogus dia- 
monds as real, facsimiles as originals, and would permit a vari- 
ety of things destructive of commercial integrity. The maxim 
which requires a party to a trade to look out for himself has a 
wise and broad application. We would not traduce it or deny 
to it the legitimate application to which it is entitled. But it 
eannot be permitted that that maxim should be so construed 
as to portray the law in caricature and to render it an instru- 
ment of craft, a tool of fraud, a talisman of injustice, a key 
by the use of which one man may plunder another. For the 
commerce of the world is promoted not by cunning but by such 
wisdom as is consistent with that good faith which underlies 
everything in the social order that has stability. 

Whether in a given case a party did rely upon the misrep- 
resentations of another instead of upon his own judgment and 
knowledge or means of knowledge is a question of fact to be 
determined upon a hearing, and where the allegations are such 
as are here made a defendant cannot prevail on demurrer. 
Whitton v. Goddard, 36 Vt. 7380; Hoyt’s Admr. v. HOY; 
128 U. S. 584, 32 L. Ed. 565, 9 Sup. Ct. 176. 


The result is that the decree sustaining the demurrer and 
adjudging the bill insufficient is reversed and the cause is re- 
manded. 
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January Term, 1910. 
Present: RoweEtu, C. J.. MUNSON, WATSON, HASELTON, and POWERS, JJ. 


Opinion filed February 16, 1910. 


Equity—Cloud on Title—Tax Sale—Supplemental Proceedings 
—Necessity—Sale of Land for Taxes—Validity—N otice— 
Quantity of Land Sold—Pleading—Demurrer. 


A bill in equity to remove a cloud on the title to real estate caused 
by an alleged invalid tax sale made after an alleged invalid exe- 
cution sale, the validity of which is also contested in a pending 
equity suit referred to in the bill, is not bad on demurrer for that 
the matters alleged should by “supplemental proceedings” have 
been brought into the pending case, since the bill does not show 
who are the parties in that case. 

A tax sale of land is invalid if either it is made without notice, or more 
land is sold than is necessary to pay the tax and costs. 

On the overruling of a demurrer to a bill in equity to remove a cloud 
on the title to real estate caused by a tax sale that the allegations 
show to have been invalid, the bill may be properly taken as con- 
fessed and a decree entered thereon as provided by chancery rule 
No. 16. 

An allegation in a bill in equity to remove a cloud from the title to 
real estate caused by an invalid tax sale, that defendant bought 
the premises at the jllegal tax sale for $60.25 is not equivalent to 
the allegation that defendant paid taxes on the premises to that 
amount, so as to render the bill bad on demurrer for failure 
to allege an offer to reimburse defendant. 


APPEAL IN CHANCERY. Heard on demurrer to the bill at 
the March Term, 1909, Washington County, Stanton, Chancellor. 
Demurrer overruled; bill adjudged sufficient and taken as con- 
fessed; and decree for the orators. The defendant appealed. 
The opinion states the case. 


T. R. Gordon for the orators. 
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HaseEtton, J. This bill is brought for the removal of a 
cloud upon the orators’ title to their home farm, in Moretown, 
alleged to consist of about HOO acres with a double house, 
barn and outbuildings thereon. The bill alleges that the de- 
fendant claims title to the premises in question through a tax 
sale thereof as the property of the orator Mead, and J. Eli 
Goodenough, husband of the defendant. The bill alleges that 
the said J. Eli never had any interest in the premises but that 
he acquired a pretended interest through an execution sale of 
the interest of the oratrix Mary A. Stevens, which sale was in- 
valid because made in defiance of homestead rights particularly 
set out. It appears from the bill that the validity of the execu- 
tion sale is being contested in a case pending since 1900 in the 
court of chancery to which this complaint is brought. As to the 
parties to the long pending case this complaint shows nothing, 
and as to its nature nothing except what is here recited. As to 
the tax sale at which this bill is aimed, want of notice is, 
among other things, alleged, and it is alleged that the collector 
sold more land than was necessary to pay the taxes. Followimg 
these and other allegations the bill prays for the removal of the 
cloud upon the orator’s title, and in connection therewith prays 
for a discovery of the defendant’s claimed title. 

The defendant demurred on the ground that the orators 
are not entitled to any such discovery or relief as the bill seeks. 
The demurrer was overruled and a decree for the relief sought 
was rendered. The defendant appealed, and claims that her 
demurrer should have been sustained. The first argument in 
support of this claim is that the matters alleged in this cause 
should by ‘‘supplemental proceedings’’ have been brought into 
the pending case in which the legality of the execution sale is in 
contest. But the bill does not show who are parties to that 
case, who complains or who defends. It may well be that this 
defendant is not, and ought not to be made, a party to that 
case. Reference has been made to all that the bill recites about 
the nature of the contest in the long pending case. The al- 
legations of this bill are not such that the question which the 
defendant here raises can be considered on demurrer. 
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As to the prayer for discovery of the defendant’s claimed 
title by virtue of a tax sale, the defendant urges that she can- 
not be compelled to disclose the facts relating to her title. But 
it is immaterial how this is, for the bill, as has been seen, 
alleges specific facts which if true make the defendant’s title 
invalid, Brush v. Watson, 81 Vt. 43, and the truth of these 
allegations the defendant has admitted by her demurrer, and_the 
matter of the bill was proper to be proceeded in and decreed 
upon without a discovery. See Rules in Chancery, No. 16, of 
the existing rules, No. 17, of the former rules. 

It is suggested as another reason why the bill is insufficient 
that it does not contain an offer to reimburse the defendant for 
taxes of $60.25 set forth in the bill as paid by the defendant. 
But the bill does not set forth that the defendant paid the taxes, 
but that she bought the premises at an illegal tax sale, which is a 
very different allegation. This case was not argued orally and 
questions not made on the briefs are not considered. _ 


The decree 1s affirmed and the cause is remanded. The de- 
fendant may make such if any application to the court of 
chancery as she is advised that she ought to make. 


STATE v. ANNA CLARK. 


October Term, 1909. 
Present: RoweELu, C. J.. MUNSON, WATSON, HASELTON, and Powers, JJ. 


Opinion filed March 5, 1910. 


Criminal Law—Presumption of Innocence—Effect as Evidence— 
Motion in Arrest—Sufficiency of Indictment—Use of the 
Word ‘‘ Felontously’’ in Indictment—Necessity in Charging 
a Felony. 

The presumption of innocence has the force of evidence and is to be 

weighed as such. 

An indictment for adultery which shows that each of the parties to 


. the offence is married to a person who is not the other party to 
20 
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the act shows argumentatively that they were not married to each 
other, and this is sufficient on a motion in arrest of judgment. 

Our penal statutes do not create the crime of adultery by defining it, 
but punish what was known as adultery at common law, referring 
to it by name, and leaving it to be defined by that law. 

Adultery was not a felony at common law, and was not made a felony 
by the statute punishing the offence, but is a felony only by virtue 
of a general statutory classification based on the nature of the 
punishment. 

P. S. 5983, declaring that offences which may be punished by death or 
imprisonment in the state prison are felonies, and that all other 
offences are misdemeanors, affords no test for the requirements of 
pleading, and hence an indictment for adultery, which is a felony 
only by virtue of the general statutory classification, need not allege 
the act to have been “feloniously” done, since intent is not an 
ingredient of the crime. 

It is said that at common law the word ‘“feloniously” signifies an in- 
tent to commit a crime; that it characterizes a mind bent on doing 
what is wrong; that it means that the act proceeded from an evil 
heart or purpose. But under our statutes if the facts proved 
establish a crime punishable by death or imprisonment in the 
state prison, then the crime was committed “feloniously”; and if 
they establish any other offence, that offence was not feloniously 
committed. 


INFORMATION for adultery. Plea, not guilty. Trial by jury 
at the June Term, 1909, Orange County, Taylor, J., presiding. 
Verdict, guilty, and judgment thereon. The respondent ex- 
cepted. 

The respondent moved in arrest of judgment for that the 
information does not charge the alleged act to have been done 
‘‘feloniously,’’ and for that it does not allege that at the time 
of the act charged the respondent and her paramour were not 
husband and wife. Motion denied, to which the respondent ex- 
cepted. Subject to the objection and exception of the respond- 
ent, the State’s Attorney, in his argument to the jury, re- 
ferred to the fact that the respondent had recently given birth 
to a child, as a circumstance that must convince the jury of 
her guilt. But it appears from the transcript of the evidence, 
which is made a part of the bill of exceptions, that the re- 
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spondent’s husband had not seen her for two years previous to 
the birth of the child, and that during that time she had been 
living in the family of the person with whom the offence is 
charged to have been committed in circumstances of familiarity 
which indicated an illicit relation. 


David 8S. Conant for the respondent. 
Stanley C. Wilson, State’s Attorney, for the State. 


The charge of the court with reference to the presumption 
of innocence is in accord with the law as laid down in Wigmore 
on Evidence, §2511, in both the main work and the supplement. 
It is also in accord with the conclusions of Prof. Thayer as given 
in a lecture on the presumption of innocence delivered at Yale 
University and which appears in the appendix of his Preliminary 
Treatise on Evidence, page 551. Among the cases supporting 
this view are the following: Agnew v. Umted States, 165 U. S. 
3651, in which a refusal to charge that the presumption of in- 
nocence is to be weighed as evidence was held proper. State 
v. Soper, 148 Mo. 217, 49 S. W. 1007; State v. Kennedy, 154 
Mo. 268, in which it was held that refusal of instructions on the 
presumption of innocence is not error where an instruction on 
reasonable doubt has been adequately given. People v. Ostran- 
der, 110 Mich. 60; Williams v. State, 144 Ala. 14; People v. 
Moran, 144 Cal. 48; State v. Quigley, 26 R. I. 263. 


Munson, J. The respondent has been convicted of adul- 
tery, and claims a reversal on four grounds; one of which—an 
objection to the argument—is clearly without merit, and need 
not be considered. 

The court charged the jury that the presumption of in- 
nocence does not have the force of evidence, and is not to be 
weighed as such. The reverse of this proposition is the settled 
law of this jurisdiction. State v. Marston, 82 Vt. 250, 72 Atl. 
1075. 

The respondent moved in arrest of judgment for that the 
information did not allege that the respondent and the person 
with whom the act was alleged to have been committed were not 
married to each other. The allegations which show that the 
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respondent and the other party to the carnal act were each mar- 
ried to a person who was not the other party to the act, show 
argumentatively that they were not married to each other; and 
this is sufficient as against a motion in arrest. Sheridan v. 
Sheridan, 58 Vt. 504, 5 Atl. 494. 

The motion in arrest is put upon the further ground that 
the information does not charge that the act was done feloniously. 
Adultery was not recognized as a crime by the common law 
eourts. State v. Cooper, 16 Vt. 551. The early statutes of 
this State provided for its punishment by fine and whipping. 
Laws of 1797, p. 164. It was argued in State v. Cooper that the 
offence was made a felony by the act of 1818 which made it 
punishable by imprisonment in the state prison, but the court 
held otherwise. It is now a felony by virtue of P. S. 59838, 
which declares that offences punishable by death or imprison- 
ment in the state prison are felonies. This provision was first 
enacted in the revision of 1880. 

Adultery was a private wrong at common law, but was an 
offence against the ecclesiastical law; and the term as used in 
the two jurisdictions had different meanings. Our penal statutes 
regarding adultery are found in P. S. 5881, 5882. P. S. 5881 
does not create the crime of adultery by defining it, but punishes 
what was known as adultery under the common law, referring 
to it by name, and leaving it to be defined by that law. P. S. 
5882 makes adulterous a connection that was within the inhi- 
bition of the ecclesiastical law, but was not covered by the 
definition of the common law. See State v. Searle, 56 Vt. 516. 
In neither section do we find the word ‘‘feloniously,’’ nor any- 
thing referring to knowledge or intent. It appears then that 
there is nothing in the status of adultery as known to the Eng- 
lish law, nor in the language of our statute establishing the crime, 
that requires the use of ‘‘feloniously,’’ either as a technical 
word or as otherwise descriptive of the offence. It was not 
a felony at common law, and was not made a felony by the 
statute which created the offence, nor by the alteration which 
raised the penalty to imprisonment in the state prison. It is 
a felony only by virtue of a general statutory classification based 
on the nature of the punishment. 

Felonies at common law were crimes which worked a for- 
feiture of the offender’s lands or goods. Judged by this test 
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there would now be no felonies, for forfeitures no longer fol- 
low conviction. State v. Scott, 24 Vt. 127. But our statute 
maintains the distinction between felonies and misdemeanors 
by a rule based upon modern penalties. Statutes of this char- 
acter provide an unfailing test for determining the classifica- 
tion of a crime. But the rule of the common law had ceased to 
perform this office long before forfeitures were abolished. Par- 
liament often declared offences to be felonies without subjecting 
the offender to a forfeiture, and removed the penalty from 
other offences which nevertheless continued to be recognized as 
felonies. Reagan v. Umted States, 157 U.S. 302, 39 L. Ed. 709, 
15 Sup. Ct. 610. These acts of Parliament, as far as they were 
amendatory and explanatory of. the common law, were a part 
of the common law adopted by the colonies, and the inconsist- 
encies they introduced have always embarrassed the subject in 
this country. | 

It was the theory of the common law that the word ‘‘feloni- 
ously’’ alleged a particular intent essential to the crime, and 
that no other expression would serve the purpose. 4 Bl. 307; 1 
Hawk P. C., 71. It is difficult, however, to get from the com- 
mon law writers a clear understanding of that wherein this term 
was thought to allege more than was covered by other allega- 
tions of criminal intent. Nothing more definite in this respect 
can be gathered from the adjudged cases. It is said that the 
word ‘‘feloniously’’ signifies an intent to commit a crime; that 
it characterizes a mind bent on doing what is wrong; that it 
means that the act proceeded from an evil heart or purpose; that 
it is ordinarily but a repetition of what is expressed in other 
and simpler words. 12 Ency. Law, 2d Ed. 1029; State v. 
Douglas, 53 Kan. 669, 87 Pac. 172; Reg v. Tolson, 23 Q. B. Div. 
168, 198; Hocker v. Com., (Ky.) 70 8S. W. 291; State v. Scott, 
109 Mo. 232, 19 S. W. 89. It is evident that the intent here 
described is found in several offences which were misdemeanors 
at common law, as well as in felonies. This is equally true of 
some offences which are misdemeanors under our statute. For 
instance, one who steals goods not exceeding twenty-five dollars 
in value acts with the same criminal intent as the one who steals 
goods exceeding that value. It comes to what is said in State v. 
Scott, just cited: ‘‘If the facts proved establish a felony, then 
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the crime was committed feloniously; if they establish a mis- 
demeanor, the offence was not-feloniously committed.’’ 

_ P. 8. 5983 declares that offences which may be punished by 
death or imprisonment in the state prison are felonies, and that 
all other offences are misdemeanors. This provision makes 
offences felonies or misdemeanors without regard to the in- 
gredients of the crime, and so affords no test for the requirements 
of pleading. Offences made felonies by this statute are not 
statutory felonies in the ordinary. sense. A statute creating an 
offence by description may be such as to require the use of 
‘‘feloniously.’’ The term is important when descriptive of the 
crime, but is not necessary to indicate the punishment. A statute 
which creates a crime regardless of intent, and provides for its 
punishment by imprisonment in the state prison, creates a felony; 
but the fact that the statute classes it as a felony does not re- 
quire the allegation of an intent which is not an element of the 
erime. A holding that an indictment for an offence punishable 
by imprisonment in the state prison is sufficient without the use 
of ‘‘feloniously,’’ will not make the offence any the less a felony. 
The classification is determined by an arbitrary rule upon which 
the technicalities of pleading have no effect. The allegation 
that an act was done feloniously is not introduced to determine 
the character of the punishment, but the punishment assigned to 
the offence determines that the act was a felony. 

We hold that the crime of adultery may be sufficiently 
charged without the use of ‘‘feloniously.”’ 


Judgment reversed and cause remanded. 
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ERNEST MINER v. FRANKLIN COUNTY TELEPHONE COMPANY. 


February Term, 1909. 
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Opinion filed March 5, 1910. 


Master and Servant—Limits of Employment—Safe Place to 
Work—Obligation of Master—Injuries to Servant—Assump- 
tion of Risk—Defective Appliance—Notice—Contributory - 
Negligence—Question for Jury—Credibility of Wrtnesses— 
Weight of Evidence. 


The voluntary offer of a servant to make himself useful in a matter 
not covered by any express command, does not, as matter of law, 
put him outside the limits of his employment, where the prof- 
fered service is accepted by his superior, though not by an ap- 
proval expressed in words. 

Where an agreement between a telephone company and a power com- 
pany provided that either might attach its wires to the poles 
of the other by paying a rental therefor, and, after the telephone 
company had transferred its wires from a pole of the power com- 
pany ta a pole of its own about five feet away, the foreman of the 
telephone company attached to the power company’s pole so 
abandoned a cable seat for use in splicing the telephone company’s 
cable, which use of that pole was convenient, but not necessary, 
nor contemplated by the agreement, and there was nothing to 
show that the telephone company or power company knew 
that the pole was being so used, the act of the foreman amounted 
to an adoption of the power company’s pole as a means of access 
to the work to be performed, and the telephone company was 
bound to make the place safe for its employees. 

The employees of the telephone company had a right to assume, as 
against it, that they were entitled to use the power company’s pole 
for the purpose indicated by the act of the foreman in attaching 
the cable seat thereto, and were not bound to know that the tele- 
phone company’s right to use the pole had ceased with the re- 
moval of its wires. . 


- 
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A telephone company which, without right and in order to reach its 
wires, uses a pole of a power company must exercise due care 
to provide its employees a reasonably safe approach as regards 
the wires of the power company maintained on the pole. Robin- 
sonv.8.J.& L. C. R. R. Co., 80 Vt. 129, distinguished. 


A servant assumes the risks ordinarily incident to his employment, 
but he does not assume risks due to the master’s negligence unless 
the servant knows and comprehends them, or they are so obvious 
that he will be chargeable with knowledge and comprehension. 

Whether a lineman of a telephone company, who was injured while 
on a pole by coming in contact with a defectively insulated power 
wire, was guilty of contributory negligence because of the manner 
in which he ascended and descended held, under the evidence, for 
the jury. 

Where an expert lineman of a telephone company was told by his fore- 
man that a designated pole of a power company was a bad one, 
and to look out for it when he climbed it and to look out for the 
wires he was not thereby, as matter of law, chargeable with 
knowledge of a defectively insulated power wire on the pole. 


The fact that a lineman of a telephone company, using the poles of 
a& power company, understood that the power wires were inspected 
by the employees of the power eompany and not by the employees 
of the telephone company did not charge him with knowledge 
of defects in the power wires which a reasonable inspection would 
disclose, since he had a right to assume that the telephone com- 
pany had such knowledge of the power wires as satisfied it that an 
inspection by its employees was unnecessary. 

The closeness of observation of one making an inspection is not the 
measure of the care required of a servant doing dangerous work. 


The doctrine that a master is relieved from liability to his servant 
regarding a danger whereof their knowledge or means of knowledge 
are the same has no application where a defect that renders the 
servant’s working place unsafe is discoverable only by careful 
inspection. 


In an action against a telephone company by its lineman for injuries 
caused by contact with the wires of a power company maintained 
by it on its pole which he was using in the line of his duty to the 
telephone company evidence held to justify the finding that he was 
in the exercise of proper care at the time of the accident. 
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Where the answers of a party on cross-examination are inconsistent 
with other parts of his testimony it is for the jury to say what 
effect shall be given to his testimony as a whole. 


CasE for negligence. Plea, the general issue. Trial by 
jury at the September Term, 1908, Franklin County, Powers, J., 
presiding. Verdict and judgment for the plaintiff. The de- 
fendant excepted. 


Elmer Johnson and J. W. Redmond for the plaintiff. 


Here the defendant required the plaintiff to work near wires 
carrying a high and dangerous voltage of electricity and was - 
- required to exercise a very high degree of care in the performance 
of its duty to the plaintiff. 2 Jagg Torts, 864; Girandi v. Imp. 
Co., 107 Cal. 120; Clements et ux. v. Loustana Electric Light 
Co., 44 La. Ann. 692; Enns v. Gray, 87 Hun. 355; Moran v. 
Corliss Steam Engine Co., 21 R. I. 386, 45 L. R. A. 267. © 

By using the pole of the power company defendant adopted 
it as part of its own line, and assumed the duty of due care in 
respect thereof as regards a safe working place thereon for its 
linemen. McGwire v. Bell Telephone Co., 167 N. Y. 208; Doyle 
v. Toledo, etc. Co., 54 L. R. A. 461; Story v. Railroad Co., 70 
N. H. 364, 48 Atl. 288; Railroad v. Peyton, 106 Tl). 534; McBeath 
v. Rawle, Admr., 93 Tll. App. 212; Rinake v. Victor, 58 S. C. 360. 

‘To refrain from giving orders which will require a ser- 
vant to put himself in such a position that he will be subjected 
to risk of injury from a defective instrumentality, is a duty, the 
breach of which is no less culpable than the breach of the 
analogous duty of abandoning the use of the defective instru- 
mentality.’’ 1 Labatt on Master and Servant, §114; Herdler v. 
Buck Stone Co., 186 Mo. 3; Elledge v. Natural City Co., 100 
Cal. 282; Dewelxe v. Merame Iron Co., 128 Mo. 423, 54 Mo. App. 
476; Ice Machine Co. v. Kifer, 26 Ill. App. 466. 

The mere escape of the electric current was, in the circum- 
stances, prima facie proof of negligence. Drown v. Telephone & 
Telegraph Co., 80 Vt. 1; Houston v. Brush & Curtis, 66 Vt. 331; 
16 Am. & Eng. Ene. of Law, 448; 2 Jagg, Torts, 864; Snyder v. 
Wheeling Electrical Co., 43 W. Va. 661. 


Hunton & Stickney for the defendant. 
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There is clearly no ground upon which an employer can be 
held liable where the servant was injured, while using for the 
purpose of his work, some material substance which happened to 
be in a convenient position, but which was not the property of 
the employer, and which was not used by his authority. 1 
Labatt, Master and Servant, §168, p. 362; Yearsley v. Sunse: 
Tel. G Tel. Co., 110 Cal. 236; Garrow v. Miller, 72 Vt. 284; 
Lambert v. Missisquoi Pulp Co., 72 Vt. 278; Channon v. Sanford 
Co., 70 Conn. 573; Robinson v. St. L. & L. C. R. Co., 80 Vt. 129; 
Conway v. Furst, BT N. J. L. 645; Mauer v. Ferguson, 17 N. Y. 
Supp. 349; Coffee v. N. H. & H. R. Co., 155 Mass. 21; Evans v. 
Voght & Bros. etc. Co. 25 N. Y. Supp. 509; Kimmer v. Webber, 
151 N. Y. 417; C. @ A. BR. Co. v. Maroney, 170 Ill. 520; Dizon v. | 
W. U. Tel. Co., 71 Fed. 143; Hardy v. Shelden Co., 78 Fed. 610; 
McGuire v. Bell Telephone Co., 167 N. Y. 208; San Antomo 
Edison Co. v. Dixon, 17 Tex. Cir. App. 320. 

When held liable the broad ground seems to be that as 
between the servant and his employer all appliances, which he is 
authorized or directed to use, ought in fairness to be placed upon 
the same footing as those which actually belong to the employer. 
The owner of such appliances and his servants are treated as 
constructively the agents of the employer, who always has it in 
his power to safeguard his servants by refraining from giving 
them orders which will put them in a position where their 
safety will be imperilled. 1 Labatt, §171; Clark v. C. B. & 
Q@. RB. Co., 92 Ill. 43; Central R. R. Co. v. Ross, 142 Ill. 9; Smith 
v.N. & L. BR. BR. Co., 18 Fed. 304; McBeath v. Rawle, 93 Ill. App. 
212; Stetter v. C. & N. W.R. RK. Co., 46 Wis. 497; Grand Trunk 
Railway Co. v. Tennant, 66 Fed. 922. 

Defendant is not liable, because the pole in question was 
not provided by it nor subject to its control, but was selected for 
the mere convenience of the foreman. Malden & Melrose Gas 
Lt. Co., 168 Mass. 395; Action v. N. Y. Prov. & Boston R. R. Co., 
160 Mass. 260; Kany v. Page, 168 Mass. 217; Regan v. Donovan, 
et al., 159 Mass. 1; Brehmer v. Lyman, 71 Vt. 98; Kummer v. 
Webber, 151 N. Y. 423. 

‘‘An employer does not undertake absolutely with his em- 
ployee for the sufficiency or safety of the implements or facilities 
furnished for their work, but only for the exercise of reasonable 
care in that respect, and when injury to an employee results 
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from a defect in the implements furnished, knowledge of the 
defect must be brought home to the employer, or proof given 
that he omitted the exercise of proper care to discover it. Per- 
sonal negligence is the gist of the action.’’ Devlin v. Smith, 89 
N. Y. 470; Davis v. R. R. Co., 55 Vt. 85; Harrison v. Detroit Ry., 
187 Mich. 78. 


Munson, J. The plaintiff, an employee of the defendant 
telephone company, was injured while on a pole of the Vermont 
Power and Manufacturing Company, by coming in contact with 
the electric wires of the power company. The defendant tele- 
phone company and the Vermont Power and Manufacturing 
Company were respectively the successors of the New England 
Telephone Company and the St. Albans Electric Light and 
Power Company, and as such took the respective rights of those © 
companies under an agreement they had regarding the use of 
their plants. This agreement provided that either party might 
attach its wires to the poles of the other by paying a certain 
rental for each attachment, but that nothing done under the 
agreement should operate to give either any ownership in the 
poles of the other. It did not appear that the plaintiff had any 
knowledge of this agreement. 

The pole where the plaintiff received his injury was one on 
which the defendant had long kept its wires by virtue of this 
agreement, but about six weeks before the accident it had trans- 
ferred all its wires and attachments from this pole to a pole of © 
its own standing about five feet from it. The agreement men- 
tioned was in force at the time of the accident, but the evidence 
of the defendant tended to show that it had ceased paying rent 
for this pole, and had abandoned and lost all its rights thereto. 

The defendant excepted to the refusal of the court to direct 
a verdict in its favor, and to certain portions of the charge at 
variance with the grounds taken in its motion. The points relied 
upon can be covered by a review of the case without referring to 
the exceptions in detail. 

The day before the accident a cable seat had been attached 
to this power company pole by defendant’s employees, to be used 
in splicing the defendant’s cable. On the day of the accident 
defendant’s foreman said to the linemen that they would go 
down and splice the cable, and all went together to this point. 
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On arriving there, the foreman told the plaintiff and another 

lineman to go to a certain place and get a ladder. They were 
unable to get it, and the plaintiff so reported to the foreman on 
their return. The foreman was then on the cable seat, with his 
materials at hand, and was just commencing the work of splicing. 
After watching him awhile, the plaintiff said he guessed he 
would go up and help him, and received no reply. The plaintiff 
then ascended this pole, and stood on an upper cross-arm, and 
handed the sleeves to the foreman as he needed them, the fore- 
man taking them from him and using them as he proceeded with 
the splicing. ‘After working in this manner about twenty 
minutes, the foreman placed the bag containing the sleeves on 
the other side of him, which put them beyond the plaintiff’s 
reach; and after looking on awhile the plaintiff said he guessed 
he would go down, and proceeded to do so, receiving therein the 
injury complained of. These were circumstances tending to 
show that the plaintiff was in the performance of his duty when 
he received the injury. The voluntary offer of a willing servant 
to make himself useful in a matter not covered by any express 
command, when the proffered service is accepted by his superior, 
although not by an approval expressed in words, cannot be said 
as matter of law to put the servant outside the limits of his 
employment. 

During the interval between the removal of defendant’s 
wires from this pole and the placing of the cable seat upon it, 
defendant’s foreman ascended it two or three times to inspect 
the cable. The cable seat was attached to the pole by the fore- 
man himself, assisted by one of his men; both going up the pole 
for that purpose. The use of the pole in connection with the 
making of this splice was convenient but not necessary, and was 
a use of it not provided for in the agreement above mentioned. 
It did not appear whether the telephone company or the power 
company had knowledge that the pole was being so used. 

We think the undisputed facts regarding the acts of the 
foreman show an adoption of this pole as a means of access to 
the work to be performed. This was not an unauthorized use by 
a lineman of the property of a stranger of his own choice, as in 
Yearsley v. Sunset Tel. etc. Co., 110 Cal. 236, 42 Pac. 638. It 
was not a casual use of the pole of another company to overcome 
a difficulty which was found to interfere with a work then being 
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done, as in Dizon v. W. U. Telegraph Co., 71 Fed. 143. The 
foreman had planned and arranged to use this pole in splicing 
the defendant’s cable, and the men had a right to assume, as 
against the defendant, that they were entitled to use it for that 
purpose. They were brought there to do the work, and no other 
provision was made for reaching it. The plaintiff was not 
bound to know that all the defendant’s right to the use of the 
pole had ceased with the removal of its wires; for while the 
previous occupancy may have given him reason to suppose that 
the defendant had some arrangement with the power company 
for the use of its poles, this did not charge him with the duty of 
inquiring What that arrangement was. Robinson v. St. Johns- 
bury etc. R. RK. Co., 80 Vt. 129, 66 Atl. 814,9 L. R. A. (N. S.) 
1249. 

The defendant argues that the duty to make a place safe to 
work in depends upon ownership or control, and refers to the 
case just cited in support of its claim. But the two cases are 
not alike. In that case the plaintiff dealt with his employer in 
recognition of the fact that his entire service was to be in trains 
and upon tracks and with employees belonging to other parties, 
who would be responsible for his transportation, and over whom 
his employer would have no control. In this case the plaintiff 
was permitted to work for the defendant in a dangerous place, 
in ignorance of the circumstances which are now claimed to have 
relieved the defendant from all responsibility for his safety, 
while leaving him without other remedy. The position taken 
is not tenable. The defendant saw fit to adopt this method of 
reaching and repairing its cable, instead of using its swing 
platform, which would have enabled it to do the work without 
using the property of another. Having made this use of prop- 
erty which it did not npdextaké to inspect and had no right to 
repair, it was answerable to the plaintiff for any result which 
reasonable inspection and repair would have prevented. We 
think the question of liability is to be determined as it would be 
if this pole and the wires attached to it had been a part of de- 
fendant’s plant. 

It was the duty of the defendant to use reasonable care to 
provide for its employees a reasonably safe place in which to do 
this work, and this included a reasonably safe means of approach 
as regards the wires. The plaintiff understood that some of his 
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work would be on poles carrying insulated power wires. and he 
assumed the risks ordinarily incident to such an employment; 
but this did not include risks which were due to the defendant’s 
want of proper care, unless they were risks which he knew and 
comprehended, or risks so obvious that the law would charge 
him with knowledge and comprehension. Drown v. N. E. 
Telegraph etc. Co., 80 Vt. 1, 14, 66 Atl. 801. It is not claimed 
but that there was evidence tending to charge the defendant 
with negligence, if it is to be held accountable for this pole; and 
the question whether the risks due to its negligence were such 
that the plaintiff will be charged with knowledge of them will 
be covered by the further discussion. 

The plaintiff went up the pole between the power wires on 
either side of it, and received his injury in descending the same 
way. Different witnesses estimated the distance between the 
wires at this point at twelve inches and fourteen inches; but 
there was evidence tending to show that a climber did not have 
to ‘‘squeeze through’’ between them. No measurement of the dis- 
tance was introduced. The defendant claims that it cannot be 
made chargeable in respect to this approach, because it was not 
the proper way to pass to or from the plaintiff’s position above 
the cross-arms. It is said that this position could have been 
reached by climbing over the ends of the cross-arms, making use 
of an empty pin at the end of an upper arm, and that this was 
the safer way. It is true that the defendant’s evidence tended 
to show that the men did not use the way taken by the plaintiff, 
and were not expected to use it, and that it was more dangerous 
than the other. But the evidence of the plaintiff tended to show 
that the men had been going up as the plaintiff did, that this 
was known to the foreman, and that there was little if any choice 
between the two ways. Each method had its own peculiar peril. 
In going up as the plaintiff did, the climber went between 
primary wires with less than the usual allowance of space, but 
had: the advantage of having the pole by which to steady himself. 
In going up at the end of the cross-arms the climber was beyond 
the outside wire, but had nothing by which to steady himself 
in assuming his position on the upper cross-arm. The foreman, 
a witness for the defendant, testified on direct examination that 
the natural way to go up was to follow the pole. The evidence 
tended to show that the plaintiff was ignorant of the defect 
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which made the way he took specially dangerous. It is evident 
that the questions involved in this part of the inquiry cannot be 
disposed of as matters of law. | 

There was evidence tending to show that there is no danger 
in coming in contact with insulated wires of this voltage in a 
perfectly dry time, and that the day the accident occurred and 
the day before that were dry and warm. The plaintiff was an 
experienced lineman, had been in the defendant’s service four- 
teen months, and had worked for it on poles carrying both tele- 
phone and power wires. He testified that he had seen places on 
the power wires where the insulation was off, and knew that the 
wires between which he passed in ascending this pole were of 
twenty-four hundred voltage, and understood the dangers in-. 
cident to the use of such wires, but did not know that there was 
a defect in the insulation at the place where he received his in- 
jury. The foreman testified with reference to this place that 
the insulation on one of the wires appeared to be all right, but 
that there was a bare place on the other wire; that he first 
noticed the bare spot about seven weeks before the accident, and 
had seen it from time to time afterwards; that he did not know 
that he had ever told the plaintiff about this defect in the in-- 
sulation; that he had told him before the day of the accident that 
this was a bad pole, and to look out for it whenever he climbed 
it, but had never given him a more definite warning; that when 
he noticed the plaintiff was coming up the day of the accident 
he told him to look out for the wires. This evidence of notice 
to the plaintiff is contradicted, but if it were not, it could not 
be said to have charged the plaintiff with knowledge of this de- 
fect. The warning testified to was so general that it might 
easily have been supposed to refer to the unusual nearness of the 
wires, and thus have served to mislead rather than warn the 
plaintiff as to the special danger. 

The plaintiff testified that he had never known of any in- 
spection of these wires by his mates, and that his understanding 
was that the inspecting was done by employees of the power 
company. The defendant claims that this knowledge cast the 
duty of inspection on the plaintiff, and that in undertaking to 
do the work without making an inspection he became chargeable 
with knowledge of whatever a reasonable inspection would have 
disclosed. The court properly rejected this view. Knowledge 
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that the wires had not been inspected by defendant’s employees 
was not the same as knowledge of the existence of a defect. The 
plaintiff had a right to assume that the defendant was mindful 
of its obligation to its employees, and had knowledge regarding 
the wires which satisfied it that an inspection by its employees 
was not necessary. He was not bound to inquire as to the 
reasons for the course taken, nor to pass judgment upon their 
sufficiency. Vaillancourt v. Grand Trunk Ry. Co., 82 Vt. 416, 
435, 74 Atl. 99; Texas & Pacific Ry. Co. v. Archibald, 170 U. S. 
665, 42 L. Ed. 1188, 18 Sup. Ct. 777. 

It is claimed that the court erred in ignoring the doctrine 
which relieves the master from liability when the knowledge of 
the servant or his means of knowledge was equal to that of the 
master. That doctrine was not applicable to the case presented. 
The defect was one discoverable by careful inspection, and the 
duty of inspection rested on the defendant and not on the plaintiff. 
See McKane v. Marr, 77 Vt. 7, 58 Atl. 721; Drown v. N. E. 
Telegraph etc. Co., 80 Vt. 1, 15, 66 Atl. 801. The closeness 
of observation required of one making an inspection is not the 
measure of the care required of a person at work. 

No one observed the movements of the plaintiff in going 
up the pole or in attempting to return. He testified on direct 
examination that he thought the insulation at this place was all 
right; that the wires appeared all right as he observed them—the 
insulation in proper shape, with no bare places; that he started 
down as carefully as he could, and was coming down between the 
two pole pin wires, with his face to the pole and his right hand 
on the brace rod extending from the cable seat to the pole, and 
was far enough down so that about half of his body was below 
the upper cross-arm, when his memory of the occurrence ceased. 
On cross-examination he testified that as far as outward ap- 
pearance went the wires appeared to be all right; that he did not 
think he observed them as he went up the pole—did not take . 
particular care in going up—took the same care coming down as 
he did going up; that he took pains to avoid the wires; and did 
this because he had always done it, and because they were 
electric light wires and carried twenty-four hundred volts and 
might be dangerous; that he observed nothing in their appear- 
ance that would indicate to any one that they were particularly 
dangerous, but understood it was possible that there might be 
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a break there; that he had been hurt badly enough by escaping 
electricity a short time before so that he would not come in‘con- 
tact with such a wire if he could help it, that the reason he did 
not come in contact with the wires going up was because he 
took care to avoid them—it was his habit to do so; that in going 
up he was near enough to the wires to see them, and was in such 
a position that he could have seen if there were bare places there, 
but that he did not see any bare places; that he had no thought 
at the time about whether the wires had been inspected. 
Running down from the wire which the plaintiff had on his 
left as he descended with his face to the pole, was a leg wire 
which earried the current to a wire running from the bottom 
arm. The first person who saw the plaintiff after the contact 
described him as having his body or arms against the wires on 
either side of him and his left knee against the leg wire. This 
witness designated the point where the leg wire intersected with 
the main wire, and the point opposite on the other main wire, as 
the places where the body or arms of the plaintiff adhered to the 
wires. The surgical examination disclosed a severe burn on the 
right arm near the elbow, a severe burn over the left knee, and 
lesser burns on various parts of the body. The foreman located — 
the bare spot of which he had knowledge at the point where the 
leg wire connected with the main wire, and said it was: plain 
to be seen from the fact that the leg wire was attached to the 
other by being wrapped around it, and that where it was wrapped 
around there was no insulation. The one who made this con- 
nection, more than a year before, described the work as having 
been done by baring a place on the main wire, and another 
place on the leg wire, and tapping the two on—tapping the one 
on the leg wire onto the main wire. These statements are all 
that we have descriptive of the place as it was known before the 
accident. The testimony regarding the size of this place, and 
the location and size of other bare places at this point, is based 
upon observations made just after the accident. The place on 
the other wire, opposite the place known to the foreman, was at a 
point where the wire had been spliced. A witness who described 
these places as they appeared after the accident said of one 
of them that there was no tape around it at that time, but it did 
not appear which wire was referred to. There was evidence 


tending to show that a sudden and violent strain might break 
21 
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the insulation, and that an escaping current would burn the in- 
sulation as well as the clothing and flesh of the person in contact. 

We think it cannot be said that there was no evidence tend- 
ing to show that the plaintiff was in the exercise of proper care. 
If there were answers obtained from him in cross-examination 
that were inconsistent with other parts of his testimony, it was 
for the jury to say what effect should be given to his testimony 
as a whole. The evidence fails to establish with any degree of 
certainty the condition of the wires at this point before the ac- 
cident, or the appearance they would present to one who observed 
them while ascending or descending in a perpendicular line 
passing between them. There are cases where the court has 
refused to be bound by the statement of a plaintiff that he looked 
up the track where there was an unobstructed view of it for a 
long distance without seeing any train, when the fact that he was 
struck by the train showed that it must have been where the 
plaintiff would have seen it if he had looked. The cross-examina- 
tion of this plaintiff was apparently directed to the presentation 
of a case that would call for an application of the same reasoning. 
But the cases present obvious differences in the situation of the 
observer and in the prominence and definiteness of location of 
the thing to be looked for. We think that the evidence above 
recited affords no basis for the conclusion that one ascending or 
descending this pole in the exercise of due care must necessarily 
have seen the defective insulation. 


Judgment affirmed. 
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STATE EX REL. A. J. LAMB v. D. S. GILLILAN ET AL. 


February Term, 1910. 
Present: ROWELL, C. J.. MUNSON, WATSON, HASELTON, and Powers, JJ. 


Opinion filed March 14, 1910. 


Intoxicating Inquors—Certiorari to Board of Incense Commis- 
stoners—Private Relator—Return of Majority—Remon- 
strance Against Granting Licenses—P. S. 5119—Construc- 
tion. 


On certiorari to a board of license commissioners, the return of a 
majority of the board must be taken as conclusive and acted upon 
as true. , 

Under P. S. 5119, providing that if the owner of an occupied dwelling, 
located within 25-feet of the room in which an applicant for a 
liquor license proposes to sell intoxicating liquors, files objections 
with the board of license commissioners, or if a majority of the 
property holders on the street where such license is to be exercised, 
and within 400 feet of such room, file written objections, the 
license shall not be granted except by the unanimous decision 
of the board, the remonstrance should be against the application 
of a designated person; and where it was only, “We, the under- 
signed, protest against the licensing of the sale of intoxicating 
liquors on the street on which we hold property, under P. S. 5119,” 
it was but a general protest, which did not affect the power of the 
board to act by a majority. 

Generally courts will not review the official action of public officers 
at the suit of private persons who have no peculiar interest therein. 

Private persons having no peculiar interest in the fact that a board 

« of license commissioners issued a liquor license, cannot sue out 
a writ of certiorari and thereon have a review of the board’s 
action, on the ground that it was in violation of law. 


PETITION for a writ of certiorari, brought to the Supreme 
Court for Franklin County at its February Term, 1910, and then 
heard on respondent’s motion to dismiss the proceeding. The 
opinion states the case. 
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Elmer Johnson for the relator..- 


Certiorari is often resorted to in this State to review the 
proceedings of boards or commissioners in laying out highways. 
Paine v. Leicester, 22 Vt. 44; Rockingham & Grafton v. West- 
minster, 24 Vt. 288; Woodstock v. Gallup, 28 Vt. 587; Adams 
v. Newfane, 8 Vt. 271. 

It has been held in other states that certiorari hes to review 
the proceedings of boards of license commissioners granting and 
refusing licenses for traffic in intoxicating liquors. Harris 
on Certiorari, §§34, 739; Corbett v. Duncan, 63 Miss, 84; Allen 
v. Board of Incense Comrs., 57 Miss. 163; Loeb v. Ducan, 63 
Miss. 89; Oshkosh v. State, 59 Wis. 425; 2 Spelling’s Extraor- 
dinary Relief, §1970. 


WATSON, J. This is a petition in the name of the State, 
prosecuted by the relator A. J. Lamb, for a certiorari directed to 
the majority of the board of license commissioners in the town 
of Fletcher to bring up for review the record of their pro- 
ceedings in granting a license to S. N. Gibbs to sell intoxicating 
liquors on premises owned and occupied by him in that section 
of the town known as Binghamville. As to Gibbs being properly 
made a codefendant because of his interest in maintaining 
the proceeding here sought to be reviewed no question is raised. 

The return shows that the license was granted by a majority 
of the commissioners. Yet it is contended that the writ should 
be directed to the full board, and especially so since the dissent- 
ing commissioner Carpenter was secretary of the board and 
it was his duty to keep a record of its doings. The petition al- 
leges that so far and for such time as Carpenter was present at 
the deliberations of the board he kept a record of its proceedings, 
and that said record is in the words and figures then following 
in the petition. The return of the majority of the members states 
that the records alleged to have been kept by the secretary as set 
forth in the petition under dates of April 24, 1909, April 30, and 
May 4, are not true records of the proceedings of the board, but 
on the contrary the proceedings were in accordance with the 
allegations of the return and not otherwise. 
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The view we take of the case renders it unnecessary to de- 
cide the question here raised. Let it be either way in law, the 
rule cannot be affected that the return directed or executed by 
the majority of the board cannot be contradicted by an as- 
signment of error; it must be taken as conclusive and acted upon 
as true (See People ex rel. Lester v. Eno, 176 N. Y. 513, 68 N. 
E. 868; State v. Mamtowoc, 92 Wis. 546, 66 N. W. 702), and 
the result will be the same. 

It appears from the return made by the majority of the 
members that the board appointed the 24th day of April, 1909, 
as a time for public hearing on Gibbs’s application at a place 
named, and gave notice thereof as the law requires; that at the 
hearing held pursuantly the commissioners had before them two 
certain writings addressed to the board, the body of one of 
which was: ‘‘We the undersigned protest against the licensing 
of the sale of intoxicating liquors on the street on which we 
hold property. Under Sec. 5119 Public Statutes.’’ The paper 
was signed by the relator and four other persons. The other 
paper, a remonstrance signed by certain residents of the town, 
will be adverted to below. 

Section 5119 reads: ‘‘Said board shall give a public hearing 
at the time and place designated; and if, at such hearing, the 
owner of an occupied dwelling located within twenty-five feet 
of the room in which the applicant purposes to do business, files 
written objections with said board, or if a majority of the 
property holders on the street ir which such license is to operate, 
and within four hundred feet of such room, file written objec- 
tions, the license shall not be granted except by the unanimous 
decision of the board.’’ 

It is contended by the relator that the paper quoted above 
was signed by a majority of the property holders on the street 
in which the license to Gibbs was to operate, and within four 
hundred feet of the room in which he purposed to do business, 
and consequently by force of this statute, a license could not 
be granted to him by less than a unanimous board. On the 
other hand, the defendants urge that this remonstrance is in- 
sufficient under the law of that section, because for one reason 
it is a general protest offering no objection to the particular 
license for which application was made. We need consider only 
the latter position if it be sound, and that it is manifest from: 
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the specific character of the steps directed by statute to the 
granting of a license. By sections 5115-5116 the application, 
also the notice required to be given for a public hearing there- 
on, must be definite as to the applicant’s name, the class of 
license applied for, and the premises whereon it is to be used, 
designating the building or part thereof, and if practicable the 
street and number; and by section 5119 only owners of occupied 
dwellings, and holders of property, within the limitations there 
respectively specified with reference to ‘‘the room in which the 
applicant purposes to do business,’’ are given such right of 
remonstrance. We are of the opinion that written objections 
which may thus be filed should be directed to the application 
of some particular person; and that a general remonstrance, 
like the one quoted above, against the issuing of a license with- 
out regard to any particular applicant or application, and con- 
taining nothing more definite as to place than ‘‘on the street on 
which we hold property,’’ is not within the contemplation of the 
law, and consequently cannot affect the power of the board to act 
by a majority. State v. Gerhardt, 145 Ind. 439, 44 N. E. 469, 
33 L. R. A. 318; Cochell v. Reynolds, 156 Ind. 14, 58 N. E. 1029; 
Collins v. Barrier, 64 Miss. 21, 8 So. 164. 

Property holders within the limitations and provisions of 
section 5119 are recognized in law as having such an interest. 
peculiar to themselves, and distinct from the public interest, 
in the matter of granting permission to sell liquor, that a 
majority of such property holders, by complying with those 
provisions, may take away the power of the commissioners to 
grant such permit other than by the unanimous decision of the 
board. But unless there be a substantial compliance with the 
provisions of the statute giving them this authority, such 
property holders stand no better, and have no other or different 
interest in the subject-matter, than holders of property not so 
located, or general remonstrants. Dexter v. Town Cowncil of 
Cumberland, 17 R. I. 222, 21 Atl. 347. This holding renders 
immaterial the other questions raised touching the remonstrance 
above considered, also the one exactly like it, except as to date 
and two additional signers, presented to the dissenting commis- 
sioner some days later. 

Returning to the remonstrance signed by certain residents 
of the town, and before the licensing board at the public hearing: 
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that was against licensing the sale of intoxicating liquors in 
Binghamvyille, on the ground that it is neither the principal vil- 
lage nor center of population of the town of Fletcher. One assign- 
ment of error is based thereon. Whatever may appear of record 
touching the question here presented, it is not available to the 
relator if, as argued by the defendants, he has no standing in 
court for want of interest. No question is made respecting the 
notice given of the application for a license. And since the 
-relator’s standing before the licensing board at the public hear- 
ing was not different from that of a general remonstrant, he is 
not shown to have any interest in the subject-matter of the pro- 
ceedings other than in common with the general public. Gen- 
erally courts will not review the official action of public 
officers at the suit of private individuals who have no peculiar 
interest therein, nor will they be allowed to sue out a writ like 
the one here prayed for, for that purpose. 

In Brown v. Alderman, 82 Vt. 529, 74 Atl. 230, the relator, 
a private person, preferred and prosecuted a complaint in his 
own name, praying for leave to file an information in the na- 
ture of a quo warranto against the defendant, commanding him 
to show by what authority he was exercising a license for the 
sale of intoxicating liquor at the place named in South Vernon, 
in the town of Vernon. The relator claimed that South Ver- 
non was not the principal village in that town. It was held that 
the interest of the relator was only the same as that common to 
every citizen; that if the license in question was granted in 
violation of law, the wrong was exclusively of a public nature 
involving no grievance to individual rights; that exclusive of 
the authority given by P. S. 1973 a private person has no right 
to prefer and prosecute such a complaint in his own name; and 
that if he can do so under the statute in any circumstances, it 
is only when he has an interest in the matter of the complaint 
and judgment sought peculiar to himself and aside from that 
of the public. The doctrine there laid down regarding the neces- 
sity of peculiar interest in the relator in order to be allowed to 
prosecute, and the effect of the absence of such interest, is as 
applicable here. 

Rhode Island has a statute providing that no license shall 
be granted authorizing the sale of spirituous or intoxicating 
liquors at any building or place where the owners or occupants 


328 STATE EX REL. LAMB v. GILLILAN ET AL. [83 


of the greater part of the land within a specified distance of 
such building or place shall file with the licensing board their ob- 
jections to the granting of such license. In the petition of the 
Rhode Island Society for Encouragement of Domestic Industry 
for a writ of certiorari (referred to in Dexter v. Town Council 
of Cumberland, at page 225), the court held on motion to dis- 
miss that such owner of land was a proper person to prosecute 
the application. But when afterwards it appeared that the ob- 
jections did not embrace the owners of the greater part of the 
land, no defect of notice being set forth, it was held that the 
petitioner then stood in no different position from any general re- 
monstrant, and as such he was not a proper person to prosecute. 
Thereupon the motion to dismiss:was granted. The same ruling 
was made in Rhode Island Society for Encouragement of Do- 
mestic Industry v. Town Council of Cranston, 21 R. I. 577, 44 
Atl. 223. To the same effect are Colden v. Botts, 12 Wend. 234; 
Cushing v. Gay, 23 Me. 9; Darling v. Boesch, 67 Iowa, 702, 25 
N. W. 887; Davis v. Hampshire County, 153 Mass. 218, 26 N. 
E. 848, 11 L. R. A. 750; Hammond v. Worcester County, 154 
Mass. 509, 28 N. E. 902; Benton v. Taylor, 46 Ala. 388. 

In State ex rel, Holden v. Lamberton, 37 Minn. 362, 34 N. W. 
336; State v. Clerk of Middletown, 24 N. J. L. 124; and State ex 
rel. Tollon et al. v. Mayor, etc. of City of Hoboken, 59 N. J. L. 
383, 36 Atl. 693, the petitions were severally brought and prose- 
cuted in the name of the state by private persons as rélators, 
as in the case before us, and the same rule was applied. 


Petition dismissed with costs. 
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F. J. SAWYER v. W. C. CHILDS ET AL. 


October Term, 1909. 
Present: ROWELL, C. J.. MUNSON, WATSON, HASELTON, and PowERs, JJ. 


Opinion filed March 23, 1910. 


Pleading—Declaration—Joinder of Counts—Same Cause of Ac- 
tion—Trover and Trespass Quare Clausum—Remedial 
Statutes—Construction—P. S. 1503. 


At common law several counts for several distinct trespasses, including 
counts for trespass quare clausum fregit and for trespass de bonis 
asportatis, may be joined, but the joinder of trespass and trover is 
prohibited. 

If a count in trover is for the conversion of the same goods men- 
tioned in a count in trespass for breaking and entering a dwelling 
house and carrying away personal property, the two counts are 
for the same cause of action, within the meaning of P. S. 1503, 
allowing the joinder of counts in trespass and trover for the 
same cause of action. 

P. S. 1503, allowing the joinder of counts in trespass with counts in 
case for the same cause of action, is a remedial statute, and should 
be liberally construed. 

An allegation in a count that it is for the same cause of action as other 
counts joined therewith is not always decisive, though in a doubt- 
ful case, or where the two or more causes of action may possibly 
be the same, such allegation would probably control. 

A count in trover and a count in trespass quare clausum fregit, with 
no allegation as to personal property, cannot be for the same cause 
of action, and hence cannot be joined pursuant to P. S. 1503, 
though it is alleged that they are for the same cause of action. 


TRESPASS QUARE CLAUSUM AND TROVER. Heard on demurrer 
to the declaration at the December Term, 1908, Windsor County, 
Butler, J., presiding. Judgment, pro forma, overruling the de- 
murrer and adjudging the declaration sufficient. The defendant 
excepted. The opinion states the case. 
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Herbert H. Blanchard and Herbert G. Tupper for the de- 
fendant. 


The first and most important test whereby to determine 
whether counts are for the same cause of action is whether the 
same evidence will support them. Gates v. Goreham, 5 Vt. 317; 
Kitchen et al. v. Campbell, 3 Wils. 304; Lacon v. Barnard, Cro. 
Char. 35. That test shows that the second and fourth counts 
cannot be for the same cause of action. 


Fred H. Spaulding and Charles Batchelder for the plaintiff. 


Watson, J. The declaration is in four counts: the first is 
trespass for breaking and entering the plaintiff’s dwelling house 
and taking and carrying away certain goods arfd personal 
property, etc.; the second is trespass for breaking and entering 
the plaintiff’s dwelling house and expelling him therefrom, etc., 
but without any allegation as to goods and personal property; 
the third is trespass for taking and carrying away the plaintiff’s 
goods and personal property; and the fourth is trover. On de- 
murrer it is contended that the declaration is bad because of 
misjoinder of counts. 

At common law several counts for several distinct trespasses 
may be joined (Stevens on Pl. 267; 1 Chit. Pl. 200), including 
counts for trespass quare clausum fregit and counts for trespass 
de bonis asportatts. Bishop v. Baker, 19 Pick. 517. But counts 
in trespass and counts in trover cannot be joined. Gould’s PI. 
ch. IV, sec. 87; Cooper v. Bissell, 16 Johns. 146. 

Under the statute (P. 8..1503) counts in trespass may be 
joined with counts in trespass on the case, including trover, in 
one declaration, if for the same cause of action. The fourth 
count contains an allegation in effect that it is for the same cause 
of action as the other three counts. That this allegation may be 
true as to the third count there can be no doubt. But as to 
the first count the question must be determined upon the authori- 
ties. In Hubbell v. Wheeler, 2 Aik. 359, the action was trespass 
for breaking and entering the plaintiff’s dwelling house and 
therein debauching his daughter, by which he lost her service. 
Plea not guilty, with notice of special matter justifying the 
breaking and entering by license of the plaintiff. And such li- 
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cense being proved, the question was whether the plaintiff could 
recover for the injury of seduction as a substantive ground for 
an action of trespass. On examination of authorities, it was 
held that if the defendant had pleaded the license to enter the 
house, specially and in bar, the plaintiff might have new as- 
signed the debauching of the daughter, and recovered for that 
as a distinct substantive trespass; and that as the defendant, 
instead of pleading specially in bar, gave notice that he should 
justify the entry of the house by proof of a license under the 
general issue, the plaintiff was entitled to avail himself of the 
trespass in debauching the daughter, under the general issue, 
the same as he might have done by a new assignment, had the 
license been pleaded in form. In Grout v. Knapp, 40 Vt. 163, 
the action was trespass for breaking and entering the plaintiff’s 
close, and the destruction of his gate and fence. The defendant 
pleaded a public right of way, and that having occasion to use 
it at the several times, when, etc., he entered the locus in quo for 
that purpose, which he alleged were the same trespasses of which 
the plaintiff complained in his declaration. To this plea a 
demurrer was interposed, and the question in this Court was 
as to the sufficiency of the plea. It was urged by the plaintiff 
that although the plea justified the breaking and entering, it 
did not the destruction of the gate and fence, he insisting that 
such destruction was not matter of aggravation, but of the gist 
of the action and should have been answered by the plea. It 
was held not to be of the gist of the action, but matter of aggrava- 
tion merely, and that the plea justifying the breaking and enter- 
ing was a sufficient answer to the whole declaration. The Court, 
through Judge Prout, however, said: ‘‘But the question is sus- 
ceptible of another view. The declaration in this case will admit 
of the construction, either that the matter unanswered by the plea 
was insisted and relied upon as aggravating the damages merely, 
or that it was relied upon by the plaintiff as a distinct injury, 
and that he intended to recover for it. If there is any reason- 
able doubt as to the construction of the declaration in this par- 
ticular, the defendant was at liberty to treat it as of the former 
character, and having done so, conceding that the plaintiff’s 
meaning was to insist upon the latter construction, and intended 
to avail himself of such injury, he should have brought it for- 
ward by a new assignment.”’ 
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In Warner v. Hoisington, 42 Vt. 94, the action was in tres- 
pass for breaking and entering the plaintiff’s close and taking 
and carrying away thirty bushels of ears of corn and converting 
the same to his own use. The defendant entered a plea of not 
guilty, and on trial introduced evidence showing a contract with 
the plaintiff under which the defendant claimed authority to 
enter upon that portion of the close in which was the plaintiff’s 
corn. The Court, speaking through Judge Steele, said that even 
conceding the defendant was guilty of no unlawful entry, the 
plaintiff was still entitled to recover. ‘‘The declaration alleges 
not only a breach of the plaintiff’s close, but also that the de- 
fendant then and there ‘took and carried away thirty bushels 
of corn, of the value of eighteen dollars, and converted the 
same to his own use.’ Had the defendant pleaded in justifica- 
tion, as he was bound to do, to be entitled to avail himself of 
such a right to enter upon the land as he now relies on, his 
plea would have been sufficient, if it justified the entry, even 
though it did not profess to answer or justify the trespass in 
removing the corn. For, technically, the removal of the corn 
is but matter of aggravation, and the breach of the close the gist 
of the action. But the plaintiff would still have been at liberty 
to new assign and rely on the trespass in taking the corn as a 
distinct cause of action, and abandon his claim for the entry. 
** * The new assignment does not substitute a new cause of 
action, but merely states the original one with more particularity, 
or assigns as a substantive ground of damages what the declara- 
tion has alleged only as aggravation.’’ The judgment of the 
lower court for the plaintiff was affirmed. 

In the ease at bar the first count admits of the construction 
that in addition to the breaking and entering, the taking and 
carrying away the goods and personal property is relied upon 
as a distinct injury and is of the gist of the action. That 
it is the intention of the plaintiff to give it this construction and 
thereby recover compensation for such distinct injury under the 
first count is manifest from the averment in the count in trover 
that it is for the same cause of action, an averment which can 
be true only by regarding the alleged taking and carrying 
away, etc. in the first count as of the gist of the action. The 
first count standing thus, if the count in trover is for the con- 
version of the same goods and personal property it is for one of 
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the same causes of action, and within the statute permitting 
counts in trespass to be joined with counts in trover when for 
the same cause of action. That statute is remedial in nature 
and should receive a liberal interpretation. This holding is 
not in conflict with the decision in Heyes v. Prescott, 32 Vt. 86. 
There the original count in the declaration was on the statute 
for treble damages for entering upon the plaintiff’s land and 
cutting and carrying away a growing tree. A majority of the 
Court thought the case standing on that count should be con- 
sidered as a penal action,—a holding not now followed,—and be- 
ing so considered, it was held that a count in trover for the con- 
version of the tree severed from the freehold could not be 
joined in amendment, as the two counts could not be for the 
same original cause of action. Nor is the case of Templeton v. 
Clogston, 59 Vt. 628, 10 Atl. 594, in conflict. There the de- 
scription in the count in trover of the property alleged to have 
been converted so varied from the description in the count in 
trespass upon the freehold of the property taken and carried 
away that the Court said the property could not have been the 
same. And the exact question here under consideration, though 
referred to, was left undecided. 

The second and fourth counts stand different. As we 
have seen, the second count is in trespass for breaking and enter- 
ing the plaintiff’s dwelling house and expelling him there- 
from, but contains no allegation as to goods and _ personal 
property. It is inconceivable how the count in trover for the 
conversion of chattels can be for the same cause of action, 
and we hold that it is not. Consequently there is a misjoinder 
of these two counts. It is said, however, that the allegation in 
the count in trover that it is for the same cause of action as the 
other counts is decisive. Yet this is not always so. In a doubt- 
ful case, or in a case where the two or more causes of action 
may possibly be the same, probably such an averment will con- 
trol (Havens v. H. & N. H.R. R. Co., 26 Conn. 220), and we give 
it that force as to the first, third, and fourth counts; but when, 
as with the second and fourth counts, it is clear that they cannot 
be for the same cause of action, an averment that they are does 
not help the matter. Sellick v. Hall, 47 Conn. 260. 


Judgment reversed, demurrer sustained, declaration ad- 
judged insufficient, and cause remanded. 
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E. P. Apams v. WILLIAM JANES. 


May Term, 1909. 
‘ Present: Rowe tz, C. J., MUNSON, WATSON, and HASELTON, JJ. 


Opinion filed March 28, 1910. 


Statute of Frauds—Memorandum—Sufficiency—Parol Evidence 
—Application of Writing to Facts—Sales—Contract—Con- 
struction—‘F. O. B’’—Pleading—Variance—Reception of 
Evidence—Exception—Necesuty of Offer. 


The “memorandum of the bargain” required by the Statute of Frauds 
to evidence the sale of goods must give such a description of the 
contract as will obviate the necessity of resorting to parol evidence 
to supply any essential term of the contract. 

In an action for breach of a contract for the sale of hay, evidenced 
by a writing that recites, “Sold my hay to” plaintiff “for $10.50 
per ton, f. o. b.,” evidence of the location of the hay with reference 
to the railroad stations was properly received, as showing the 
application of the letters “f. o. b.” to the subject-matter. 

Where the memorandum of a contract for the sale of hay stated, 
“Sold my hay to Adams for $10.50 per ton f. o. b.,” the letters 
“f. o. b.,” without designation of place, meant delivery on board the 
cars at the usual place of shipping such freight from that locality. 

In an action for breach of a contract for the sale of hay that the 
declaration alleged was to be pressed, and the memorandum evi- 
dencing the contract said nothing about pressing, but only stated 
that it was sold “f. o. b.”, there was no variance between the con- 
tract declared on and the one in evidence, since it is necessarily 
implied that, as the hay was to be delivered on board the cars 
for transportation, it would be bailed, as otherwise such transporta- 
tion would be impracticable. 

In an action for the breach of a contract for the sale of hay, the bill of 
exceptions stated that an issue was whether the signature to the 
Memorandum of the contract was genuine, and that defendant 
denied its genuineness and, in support of his contention, offered 
a witness who was acquainted with defendant’s handwriting; that 
this witness was shown the memorandum, and was asked whether 
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in his opinion the signature was in the handwriting of defendant; 
that plaintiff’s counsel objected, and that, no offer being made, and 
it not further appearing what the answer would be, the court ex- 
cluded the testimony against defendant’s exception. Held, that it 
was not necessary, in the circumstances, to state what answer 
was expected in order to render the exception available, and that 
the exclusion of the evidence was error. 


SPECIAL ASSUMPSIT, Plea, the general issue, Trial by jury 
at the September Term, 1908, Franklin County, Powers, J., 
presiding. Verdict and judgment for the plaintiff. The de- 
fendant excepted. The opinion states the case. The defendant 
also brought to the Supreme Court for Franklin County at its 
May Term, 1909, his petition for a new trial, for that the 
presiding judge below refused to sign and allow such a bill of 
exceptions as defendant alleges he is entitled to. This petition 
was heard with the exceptions. 


C. G. Austin & Sons for the defendant. 


The variance relied upon was material and substantial and 
affected the very right of the matter, because if the allegations in 
the pleadings were true, an additional burden, not incorporated 
in the memorandum, was thereby imposed upon the defendant to 
press and deliver said hay on board the cars at Swanton or else- 
where, and would tend to increase the damages recoverable in 
the case. Dano v. Sessions, 65 Vt. 79; Holdridge v. Holdridge 
Est., 53 Vt. 546; Morey v. King, 49 Vt. 311. 


Furman & Webster for the plaintiff. 


The memorandum was sufficient in law to satisfy the 
Statute of Frauds and was properly admitted. The Statute 
does not require a formal contract, drawn up with technical 
precision; it only requires the substance of the contract and not 
a detail of all the particulars. 1 Chitty on Contracts, 95-6; 
Harvey v. Stevens, 43 Vt. 653, 29 Am. & Eng. Enc. 851. 

The initial letters, ‘‘F. O. B.’’ in contracts of sale, when the 
property is to be transported, means, ‘‘Free on board the cars 
at a designated place.’’ 13 Am. & Eng. Enc. 726; Silberman v. 
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Clark, 96 N. Y. 522; Capehart v. Furman Farm Implement 
Co., 103 Ala. 671; and where the place is not designated, the 
usual shipping point for the locality will be implied. Parol 
evidence is always admissible to show the location of the subject- 
matter of the contract. Patch et ux. v. Keeler et al. 27 Vt. 255; 
Patch et al. v. Keeler et al. 28 Vt. 332; 1 Greenleaf on Evi- 
dence, §286. 


Munson, J. The declaration contains three counts. The 
first alleges that defendant sold the plaintiff 90 tons of hay at 
$10.50 a ton, to be pressed and delivered by the defendant in 
the cars at Swanton within a reasonable time, and to be paid for 
on delivery. The second count sets up a sale made in writing, 
says nothing about the hay being pressed, and alleges that the 
defendant was to deliver it ‘‘on board the cars when there- 
unto requested, to wit, at Swanton aforesaid,’’ and that it was 
to be paid for on delivery. The third count is like the first, 
except that it alleges that part of the hay was to be delivered 
at Swanton, part at Swanton Junction in the town of Swanton, 
and part at Oakland in the town of Georgia. 

The plaintiff offered in evidence a writing dated Oct. 8, 
1906, apparently signed by the defendant, and reading as fol- 
lows: ‘‘Sold my hay to E. P. Adams for $10.50 per ton, F. O. B., 
all to be bright sweet herds grass, about 90 tons.’’ The de- 
fendant objected to its admission because it did not contain 
. the essential elements of a contract, and because it did not con-- 
tain the essential elements of the contract set out in the declara- 
tion. The writing was admitted, and the case states that it was 
the only writing made in connection with the sale. 

The first point is whether the writing satisfies the Statute 
of Frauds. The statute requires that ‘‘some note or memoran- 
dum of the bargain’’ be made in writing. This writing must 
contain such a description of the contract as will obviate the 
necessity of resorting to parol evidence to supply any term of the 
contract essential to its validity. Jde v. Stanton, 15 Vt. 685, 
40 Am. Dec. 698; Buck v. Pickwell, 27 Vt. 157, 167. The de- 
fendant’s brief states this rule, and argues in general terms that 
the memorandum in question does not contain all the essential 
elements of a valid contract, but does not specify any particular 
in which it is claimed to fall short of the requirement. The 
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only feature of the writing mentioned is that regarding the 
delivery, and all that is said of this is that the abbreviation ‘‘F. 
QO. B.’’ is a familiar and common term used in business and 
understood by everybody to mean ‘‘free on board.’’ The only 
objection suggested by this will be covered by our consideration 
of an exception to the evidence. 

Evidence of the location of the hay with reference to the 
railroad stations in the vicinity was properly received. De- 
fendant argues in support of his exception that the terms of the 
agreement were not subject to explanation. It is true that 
the court received the evidence as explanatory of the meaning 
of F. O. B., but this was evidently an inaccurate statement of 
what the court had in mind. The testimony introduced was not 
evidence explaining the meaning of the letters, but evidence 
showing their application to the subject-matter. We take 
it that F. O. B., without designation of place, means delivered 
on board at the usual place of shipping such freight from that 
locality. So extrinsic evidence to show the place was adding 
nothing to the terms of the writing. 

The defendant insists that there was a material variance be- 
tween the contract alleged in the declaration and the contract 
evidenced by the memorandum, in that the latter contained no 
stipulation that the hay was to be pressed. It is true that 
the memorandum contains no such stipulation, but we think it 
is necessarily implied from its terms. If to be delivered on board 
the vehicles of a common carrier, as the term F. O. B plainly 
indicates, it could not be delivered in any other form, for its 
loading and transportation without pressing is impracticable, 
and the party required to load it is necessarily required to press 
it. The language is to be construed with reference to the settled 
and known requirements of the freighting business. 

The exceptions state that it was an issue on the trial 
whether the signature to the memorandum was genuine, and 
that the defendant denied its genuineness on the stand, and 
offered one Burton as a witness in support of his contention. 
By a continuation of the same sentence the defendant is spoken 
of as offering Burton ‘‘as a person familiar with the defendant’s 
handwriting, who had known and done business with the de- 
fendant quite extensively for 16 or 17 years; that. he had seen 
him write a great deal; was acquainted with his handwriting 
22 
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and had seen it every week during said time.’’ It is not to 
be supposed that defendant’s counsel stated all this in offering 
the witness, and it is sufficiently apparent that it is a recital 
of the testimony obtained from the witness preparatory to his 
being inquired of regarding the signature. The exceptions then 
state that the witness was shown the memorandum and was asked 
whether in his opinion the words ‘‘Wm. Janes’’ were in the 
handwriting of the defendant; that plaintiff’s counsel objected 
to the question, and that, ‘‘no offer being made and it not ap- 
pearing what the answer would be,’’ the court excluded the 
testimony. 

It clearly appears from the above statement that the de- 
fendant denied the signature, that the issue was whether he 
signed it or not, and that the testimony was being offered 
to support the defendant’s contention. It appeared from this 
that the question was asked for the purpose, and in the ex- 
pectation, of securing an opinion that it was not the defendant’s 
signature; and this appeared as plainly as if counsel had said, 
‘‘we offer to show, and expect the answer will be, that it is not 
his signature.’’ The later statement that no offer was made, and 
that it did not appear what the answer would be, must be con- 
strued in connection with what is before stated, and when so 
considered it is seen to mean that no offer or statement was 
made other than such as may have appeared from the course 
and nature of the examination. So the question is simply 
whether it was necessary in such a situation to state in terms 
what answer was expected in order to render the exception 
available. To require this would carry the rule quite beyond 
the reason of it. The statement sometimes broadly made that 
it ig not error to exclude a question not accompanied by an 
offer must be considered in connection with the circumstances in 
which the offer was made. The defendant was entitled to have 
the testimony received on what had appeared up to that point, 
and its exclusion was error. . 


Judgment reversed and cause remanded. 


WATSON, J., concurs in the result. 


The petition for a new trial is not sustained, and is dis- 
missed with costs. 
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Special Term at Brattleboro, November, 1909. 
Present: ROWELL, C. J.. MUNSON, WATSON, HASELTON, and Powess, JJ. 


Opinion filed March 28, 1910. 


Master and Servant—Injuries to Servant—Admissibility of Evi- 
dence—Expert Testumony—Objections—Sufficeency—Inabul- 
ity of Master—Fellow Servanis—Negligence of Superin- 
tendent—Question for Jury—Instructions—Refusal of Re- 
quests. 


Though the general rule is that an objection to the admission of 
evidence must indicate the precise point on which the court is 
asked to rule, yet where the evidence offered is such that it could 
not be admissible in any state of the case, and its inadmissibility 
is apparent on the face of the question or offer, an objection to 
it as immaterial or irrelevant is sufficiently specific. 

Where an expert witness was asked whether it would be safe and 
prudent to set inexperienced men to unloading a boiler from a 
truck without certain fastenings to the rear axle, or instructions 
in regard to doing the work, an objection to the evidence as im- 
material and irrelevant was sufficiently specific, as the evidence 
was inadmissible on the face of the question itself, the subject- 
matter not being one of peculiar skill and knowledge, and so not 
within the scope of proper expert testimony. 

In an action for injuries to a servant, tried in part upon a count alleg- 
ing that the accident was caused by defendant’s failure to furnish 
proper tools, appliances, and materials, the holding of the court, 
on the whole evidence, that any deficiency there might have been 
in this respect was not the proximate cause of the injury, did not 
make erroneous the previous admission of evidence as to what 
tools and appliances were needed in the work. 

In an action for injuries to a servant, where the question of his free- 
dom from contributory negligence involves the consideration of the 
probable effect of a great number of conditions, that question is 
for the jury. 
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In an action for injuries to a servant, where the undisputed evidence 
was that a superintendent had entire charge of defendant’s business 
at the place of injury, as this would authorize the superintendent 
to designate another servant to oversee the work in which plaintiff 
was injured, with as much authority as plaintiff claimed for the 
servant so designated, it was not error to refuse to charge that 
the jury must find that the superintendent had authority to 
designate a servant to oversee the work before they could find that 
the servant so designated had authority to act as foreman. 

The selection of a foreman by the master’s superintendent in charge 
of his business has the same effect as if made by the master, the 
superintendent’s neglect being the master’s neglect. 

In an action by a servant for injuries caused by the slipping of a 
boiler which he was assisting in unloading from a truck by pulling 
a king-pin connecting the boiler to the front axle of the truck 
without blocking the boiler up, a requested charge that if plain- 
tiff had in mind that blocking was necessary before pulling the 
pin, and looked for blocking and failed to find it, and then pulled 
the pin without the blocking, he was negligent, if he knew and 
comprehended, or ought to have known and comprehended, the 
danger of proceeding without the blocking, was properly refused 
‘because based on the assumption that it was necessarily dangerous 
to attempt the unloading without blocking, as it was a question 
for the jury whether the situation was such that a prudent man 
might have undertaken the work without the blocking. 

Though the court might properly have granted the requested charge 
that, if the jury found that plaintiff had testified falsely about 
his injury or physical condition, they might consider it in passing 
on the truth of his other testimony, it was not error to refuse 
it. 

One may act as foreman and still be the “fellow servant” of the men 
whom he directs, and it is necessary to look beyond the designation 
of the person to determine the exact relation and the resulting 
liability of the master. : 

In an action by a servant for injuries caused by the slipping of a 
boiler which, by the direction of a foreman, the servant was assist- 
ing in unloading by pulling a king-pin connecting the boiler to 
the front axle of the truck, a charge that if the master’s business 
required special skill and knowledge to conduct it safely, it was 
the master’s absolute duty to provide a foreman qualified to instruct 
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the servants in their work, and that the master would be answer- 
able for the competency of a person performing that service, 
whether foreman or not, and that if a person was intrusted with 
such work and was competent to perform it, and the accident oc- 
curred merely through his negligence, or the negligence of the 
other servants, it was caused by a fellow servant, and plaintiff 
could not recover, and that the person so intrusted with the work 
was a fellow servant of plaintiff, and that, if he was competent 
to perform the service, plaintiff could not recover, but if he was 
incompetent, and the master knew or might have known .of it by 
reasonable prudence, and the injury was caused by such incom- 
petency, the master would be liable, without anything in the 
charge specifically applying its doctrine to the foreman’s order to 
plaintiff to remove the king-pin, or to any other feature of the fore- 
man’s conduct, was erroneous, as in one connection making the 
master absolutely answerable for the competency of the foreman, 
and in another connection relieving the master from liability, 
unless he knew or ought to have known that such foreman was 
incompetent, thereby permitting the jury to return a verdict on 
one of the two grounds allowed in the charge without finding all 
the facts essential to a recovery on that ground. 


Case for negligence. Plea, the general issue. Trial by 
jury at the April Term, 1909, Windham County, Butler, J., pre- 
siding. Verdict and judgment for the plaintiff. The defendant 
excepted. The opinion states the case. 


Clarke C. Fitts and Hermon E. Eddy for the defendant. 


It was error to allow the witness Tuttle to answer the 
hypothetical question, as the subject-matter thereof was not 
within the scope of expert testimony. Hill v. Railroad Co. 55 
Me. 438; Oakes v. Weston, 45 Vt. 430; Fraser v. Tupper, 29 Vt. 
409; Clifford v. Richardson, 18 Vt. 620; Armstrong v. Railway 
Co. 45 Minn. 85, 47 N. W. 459; Ferguson v. Hubbell, 97 N. Y. 
507. 

The defendant was not present superintending these de- 
tails, and, it not being shown that he failed to perform his duty 
in furnishing a suitable superintendent and sufficient equipment, 
he is not liable. Zeigler v. Day, 123 Mass. 152; Summersell v. 
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Fish, 117 Mass. 312; Johnson v. Boston, 118 Mass. 114; Harkins 
v. Standard Sugar Refinery, 122 Mass. 400. 


Gibson & Waterman and Chase & Daley for the plaintiff. 


Munson, J. The defendant, a resident of Nashua, N. H., 
operated a portable saw-mill on a lumber job in Athens, em- 
ploying about twenty men. He had as superintendent one 
Trumbull, who hired the men and had charge of all the work. 
The plaintiff was the engineer, and one Fellows was the sawyer. 
The plaintiff was injured while assisting in unloading the boiler, 
in connection with the removal of the plant to a new location. 
Trumbull was not present, and plaintiff’s evidence tended to 
show that Fellows acted as foreman and boss. 

The ease was tried on an amended declaration containing 
five counts. We give the substance of the allegations. The first 
count alleges that Trumbull employed Fellows as superintendent 
or foreman to move and set the boiler, and that the defendant 
or his superintendent aforesaid directed the plaintiff to assist 
in the work; and that the truck furnished for the work was 
unsafe and the boiler insecurely fastened thereon, all of which 
was unknown to the plaintiff; and that plaintiff’s injury was 
caused solely by these insufficiencies. The second count alleges 
that it became necessary for the defendant to employ a superin- 
tendent or foreman to move the boiler and have charge and 
direction of the moving, and to employ laborers to do the manual 
work; and that the plaintiff was employed for said work as a 
laborer,’ when he had no experience or knowledge regarding it, 
as the defendant well knew; and that it was the defendant’s 
duty to employ as such superintendent or foreman a careful 
and competent person, experienced in moving boilers, who could 
direct the laborers as to the proper method of doing the work, 
but that the defendant disregarded his duty in that behalf and 
put the work in charge of one Fellows, who was a careless, 
incompetent and inexperienced person, as the defendant knew 
or ought to have known; and that while the plaintiff was en- 
gaged in this work as a laborer, and while said Fellows was 
superintendent or foreman thereof, said Fellows directed the 
plaintiff to do the particular thing which resulted in his injury, 
which thing was improper and dangerous. The third count is 
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incomplete, but is like the second as far as drawn. The fourth 
count alleges the necessity and duty of employing a competent 
superintendent or foreman for this work, as in the second 
count, and alleges further that it took two days to move the 
boiler and place it in position in its new location, and that de- 
fendant employed Trumbull as superintendent or foreman, and 
also Fellows as such foreman or superintendent, to take charge 
of the loading, fastening and transporting of the boiler, and 
that Trumbull acted as superintendent the first day, and took 
charge of the loading and fastening of the boiler, and the mov- 
ing of it as far as it was moved that day, and that Fellows acted 
as superintendent the second day, and took charge of moving 
the boiler and placing it in position, and that Trumbull did not 
fasten the boiler properly on loading it, and that Fellows did 
not fasten it properly the second day, and that in consequence of 
. such insecure fastening it became loosened; following with 
averments substantially like the closing averments of the second 
count. The fifth or amended count alleges the failure of the 
defendant to furnish proper tools, appliances and material, and 
avers that by reason of this failure and because of the insecure 
fastening, the plaintiff, while working under the direction of the 
defendant through his superintendent or féreman, received the 
injury complained of. The claim presented by this count was 
not submitted to the jury. 

We state the case as shown by the plaintiff’s evidence. The 
boiler weighed about four tons, and was moved on trucks kept 
for that purpose. It was jacked up and loaded under the super- 
vision of Trumbull and with his help. The plaintiff was then. 
engaged in other work, and noticed nothing about the loading, 
and had nothing to do with the drawing. While the load was 
on its way, Trumbull told the plaintiff to take two men and dig 
a place for the boiler, and fix it so that the boiler could be 
drawn into it. Plaintiff did as directed, and dug a pit with 
slants into it at each end, using his own Judgment regarding the 
details. The bottom of the pit was about five feet wide, eight 
feet or more long, and two feet below the surface. The boiler 
was drawn into the pit towards night, and nothing more was 
done with it that day. The next morning Trumbull said he was 
going to be away, and told Fellows to take the men and set the 
boiler on its foundation. Fellows and the plaintiff went up to 
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the pit, and prepared to unload the boiler, Fellows taking charge 
of the work. Plaintiff had had no experience in work of this 
kind. The stack end of the boiler was at the front. About a 
foot in from this end was a collar of iron, attached to or a part 
of the boiler, which rested on the front axle of the trucks. The 
fire box end of the boiler rested on the rear axle, with the fire 
box inside the axle and hanging below it. There was a draw 
iron fastened to the underside of the boiler by two lugs at a 
point five or six feet back from the front end, and this iron 
extended forward between the iron collar above described and 
the front axle. The front end of the boiler was fastened to the 
front axle by a king-pin which went through the iron collar, 
and through this draw iron, and into the axle. There was no 
other connection or fastening between the front axle and the 
boiler or the rear axle, but the rear end of the boiler was fastened 
to the rear axle in two or three ways. Fellows said they would 
have to block the boiler up, and told plaintiff to go in and take 
out the king-pin, directing the other men to hold up the pole 
to ease the pin. It was found impossible to stir the pin, and 
Fellows put a pry in between the collar and the head of the 
pin, and lifted the pin so that the plaintiff could get hold of it. 
The plaintiff went in between the boiler and the front wheel, 
on the right side of the boiler and behind the front axle, and put 
in his left hand to take the pin out, and as he lifted the pin the 
boiler slipped forward, hitting the plaintiff on the shoulder 
and pinning him between the boiler and the wheel. The plaintiff 
was right handed, and could have gone in on the other side 
of the boiler just as well, but went in as he did because he hap- 
pened to be on that side. Plaintiff intended to leave the bottom of 
the pit level, and considered it level. The hind wheels were down 
_ deep in the soft earth and did not need any blocking. He 
could not get at the pin in this way from the front because the 
front end of the boiler extended so far beyond the axle, but he > 
did not look to see whether he could have got at it from the 
front by reaching under the boiler. 

The defendant claimed, and his evidence tended to show that 
the plaintiff was directed to take charge of this work and did 
SO. 

One Tuttle, produced by the plaintiff, testified as an expert, 
and was permitted to answer a hypothetical question which 
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defendant objected to as immaterial and irrelevant and because 
the evidence of the witness could not give the jury any light on 
the subject. The defendant now claims that the matter inquired 
about was not a proper subject of expert evidence. Plaintiff 
treats the objection as going only to the materiality and relevancy 
of the evidence, and therefore not sufficiently specific to save the 
question argued. But if the language be construed to indicate 
nothing more than immateriality and irrelevancy, the generality 
of the objection will not necessarily prevent the consideration 
of the question. The general rule is that an objection must be 
so framed as to indicate the precise point upon which the court 
is asked to rule. But when the evidence offered is such that 
it could not be material or relevant in any state of the case, 
and its inadmissibility is apparent on the face of the question 
or offer, an objection to it as immaterial or irrelevant will be 
sufficiently specific. Sparf v. Umted States, 156 U.S. 51, 39. 
L. Ed. 343, 15 Sup. Ct. 273. | 

The question objected to recited in detail the manner in 
which the boiler was placed upon and fastened to the trucks, 
the grade of the road over which it was drawn, the character of 
the fastenings and the effect of the trip in loosening them, 
and the nature of the place in which the trucks were left for 
unloading,—and concluded as follows: ‘‘Assuming all these 
things, is it, in your judgment, safe and prudent to set inex- 
perienced men to unloading that boiler from the truck without 
additional fastening to the rear axle, or instructions in regard 
to the way to do the same?’’ The evidence called for was not 
within the limit of proper expert testimony, as marked out in 
Bemis v. Central Vermont R. R. Co., 58 Vt. 636, 3 Atl. 531. 
The matter to be passed upon was not one of peculiar skill 
and knowledge, but merely of the skill and knowledge that are 
acquired by ordinary people in many everyday employments. 
It involved nothing more than an application of the commonest 
principles to the handling of an article of more than ordinary 
weight. The evidence was inadmissible because of the nature 
of its subject-matter, and could not be made admissible by any 
change in the presentation of the case. Its lack of proper ap- 
plicability to the issue was apparent from the question itself. 
So the objection that it was immaterial and irrelevant was 
sufficient. 
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This witness was also permitted to state what tools and 
appliances were needed in unloading the boiler, and defendant 
claims that this testimony was not admissible under the view of 
the case which the court took in its charge, and was prejudicial. 
But the case was being tried on the fifth count in part, and the 
court’s conclusion upon the whole evidence that any deficiency 
there might have been in this respect was not the proximate 
cause of the injury, did not make the admission of this evidence 
error. 

The defendant moved that a verdict be directed in his favor, 
assigning several grounds, of which the only one argued is that 
there was no evidence tending to show that the plaintiff was free 
from contributory negligence. The defendant argues from the 
plaintiff’s own testimony that he did not adopt the safest method 
in removing the pin, and that the difficulties encountered in re- 
moving it ought to have led him to anticipate and guard against 
just such a movement of the boiler as occurred. But the matter 
presented for the plaintiff’s decision involved a consideration of 
the probable effect of a great number of conditions, and in such 
a case it is for the jury to say whether the conduct of the plain- 
tiff was consistent with prudence. 

The defendant requested an instruction that the only ques- 
tion for the jury was whether Fellows was in control of this 
work by defendant’s authority, and whether the accident was 
caused by his negligent acts. If there was a non-compliance 
here, it was in the failure of the court to restrict the inquiry to 
the matters stated, and the soundness of the request in this 
respect will be determined by a later examination. 

The defendant requested a further instruction that the 
jury must find that Trumbull had authority to appoint a super- 
intendent or foreman for this work, before they could find that 
Fellows, if so appointed, had authority to act as such superin- 
tendent or foreman. The undisputed evidence was that Trum- 
bull had entire charge of the defendant’s business at this plant, 
and this would authorize the designation of an employee to take 
charge of a work of this character with as much authority as the 
plaintiff claimed for Fellows. 

Another request was in substance that inasmuch as there 
was no evidence that the defendant had anything to do with 
hiring Fellows, and no question made but that Trumbull was a 
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competent superintendent, the defendant was not liable for any 
act or omission of Fellows in what he did, because if the super- 
intendent was competent his act or neglect in putting Fellows in 
charge would not make the defendant liable. But Trumbull’s 
relation to the business was such that his selection of Fellows 
was the same as if made by the defendant himself, and what- 
ever neglect there may have been on the part of Trumbull was 
the neglect of the defendant. The defendant could not relieve 
himself from the obligations of an employer by placing his busi- 
ness in the hands of a competent superintendent. 

Defendant requested an instruction that if the plaintiff had 
in mind that blocking was necessary before pulling the pin, and 
looked for blocking and failed to find it, and then pulled the 
pin without blocking, it was negligence, if he knew and compre- 
hended, or ought to have known and comprehended the danger 
of proceeding without the blocking. The request is based upon 
an assumption that it was necessarily dangerous to attempt the 
unloading without blocking. The plaintiff was entitled to have 
the jury say whether the situation was such that a prudent man 
might have undertaken the work without a blocking. 

The court was also requested to instruct the jury that if they 
found that the plaintiff had testified falsely about his injury or 
physical condition, they might consider it upon the question of 
the truth of his other testimony. The court might properly 
have given this instruction, but it was not error to refuse it. 

The defendant claimed further in his requests that the ques- 
tion of Fellows’ competency as a fellow servant was not material 
under the pleadings and evidence; and excepted to certain parts 
of the charge relating to the fellow servant doctrine; and now 
insists that there was nothing im the declaration that required 
him to produce any evidence or argue any question as $0 the 
competency of fellow servants. 

In its charge the court first referred generally to the 
defendant’s duty to furnish the plaintiff a safe place, suitable 
appliances and competent fellow servants, and to use the care of 
a prudent man in doing this. Before taking up the subject in 
detail, the court told the jury that the main questions for their 
determination were, whether Fellows or the plaintiff was the one 
selected to have charge of this work; if Fellows, whether he was 
competent to perform the duty in a safe and prudent manner; 
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accident. In presenting these questions the court said it was the 
defendant’s duty to appoint a competent man for this service— 
a competent fellow servant to the plaintiff. The jury were 
further instructed that if they found that the character of the 
business was such as to require special skill, experience and 
knowledge to conduct it safely, it was an absolute duty of the de- 
fendant to provide a superintendent or foreman so qualified, to 
instruct and direct the servants in their work, and that he would 
be answerable for the competency of the person performing that 
service, whether foreman or not. In applying this instruction 
the court said, in substance, that if Fellows was intrusted with 
this work and was competent to perform it, and the accident 
occurred merely through his negligence or the negligence of the 
other servants, it occurred through the negligence of a fellow 
servant, and the plaintiff could not recover; but that if Fellows 
was intrusted with the work and was not competent to perform 
it, and the injury was caused by his incompetency, or in part by 
his incompetency and in part by the negligence of the other work- 
men, and without the fault of the plaintiff, the plaintiff could 
recover. The court said further that the duty of looking after 
the details of the work may be delegated to competent servants, 
and that if the servants provided are possessed of sufficient skill 
to have charge of the work, and a fellow servant is injured 
through their negligence, he cannot recover; but that if the 
master delegates the duty to an incompetent servant and injury 
results, he will be liable. The jury were also told that Fellows 
was a fellow servant of the plaintiff in doing this work, and that 
if he was competent to perform the service the defendant had 
done his duty in that regard; but that if he was incompetent, 
and the defendant knew it, or in the exercise of the prudence of 
a prudent man ought to have known it, and the injury was caused 
by his incompetency, the defendant would be liable. There is 
nothing in the charge specifically applying its doctrines to Fel- 
lows’ direction regarding the king-pin, or to any other feature 
of his conduct. 

The declaration apparently goes upon the theory that the 
moving of the boiler was a complicated and dangerous occupa- 
tion. It is clear that the negligence charged throughout the 
declaration is the defendant’s failure td provide a competent 


VT.] DOYLE v. MELENDY. 349 


superintendent or foreman to take charge of the work and direct 
the workmen. But one may act as foreman and still be the fellow 
servant of the men whom he directs, and it is necessary to look 
beyond the description of the person to determine the ground 
of liability. It is alleged in substance that the plaintiff was 
without knowledge or experience regarding the moving of boilers, 
and in need of a suitable person to care for and direct him; but 
this allegation was treated as immaterial, for it was not left to 
the’ jury to say whether plaintiff’s claim in this respect was true. 
It is alleged that it was the defendant’s duty to provide a com- 
petent foreman for this work, and that he provided one who was 
incompetent, which fact he knew or ought to have known. This 
allegation of knowledge was unnecessary if the responsibility 
for any failure of Fellows was to rest on the ground that the 
duty to be performed by him was an absolute duty of the de- 
fendant, like the duty of providing necessary supervision for a 
complicated and dangerous service, or the duty of instructing a 
minor or an ignorant adult—some duty in which the employee 
would be the representative of the master although a fellow 
servant of the plaintiff. But such an allegation was necessary 
if the case was to stand on some shortage of Fellows in a matter 
wherein he was merely a fellow servant although the foreman, 
for in such a case the defendant would not be liable for a default 
of Fellows unless he was negligent in employing him. 

It will be seen from our statement of the charge that in one 
connection the defendant was made absolutely answerable for 
the competency of Fellows whether foreman or not, while in 
another connection he was relieved from liability unless he knew 
or ought to have known that Fellows was incompetent; and we 
think the charge as a whole was such that the jury may have re- 
turned the verdict on one of two grounds without finding all the 
facts essential to a recovery on that ground. 


Judgment reversed and cause remanded. 
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COMMERCIAL JEWELRY COMPANY v. Basiuio DENTE. 


January Term, 1910. 
Present: ROWELL, C. J.. MUNSON, WATSON, HASELTON, and Powess, JJ. 


Opinion filed April 4, 1910. | 


Practice in Supreme Court—Record—Filing—Special Orders of 
Court—Nature and Effect. 


An order made by the Supreme Court that the excepting party, who is 
not ready when his case is reached, shall file the printed case and 
his brief within a specified time, and in default thereof that judg- 
ment shall be affirmed, is within the power of the Court, is in the 
nature of a special rule of Court made pursuant to statute, and 
therefore, amounts to a law, and should be enforced as such. 


GENERAL ASSUMPSIT to recover payment of two drafts ac- 
cepted by defendant. Trial by court at the March Term, 1909, 
Washington County, Hall, J., presiding. Judgment for the 
plaintiff. Defendant excepted. 


k. A. Hoar for the defendant. 
E. R. Davis for the plaintiff. 


Per Curiam: This case was brought here by the defendant. 
When it was reached, he was not ready, and at his request, it was 
left with the Court, under an order granting leave to the ex- 
ceptant to file the printed case and his brief within a time speci- 
fied, and providing that judgment should be affirmed in case he 
failed to comply with the order. He did not comply. 

There is reason to believe that the real force and effect of 
such an order as was made in this case are not fully appreciated 
by the members of the bar. We take this opportunity, there- 
fore, to make the matter plain. Orders of this kind are of the 
nature of special rules of Court, which when made pursuant to 
statute have all the force of law. Taft v. Taft, 82. Vt. 64, 71 
Atl. 831. They are made to expedite proceedings, and should 
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be respected by the bar and enforced by the court. Otherwise 
practice becomes confused and unsatisfactory. That the order 
in question was within the power of the court is well established. 
Pillger v. Strassman, 119 Cal. 691, 52 Pac. 40; Sutton v. Jones, 
9 Colo. App. 36, 47 Pac. 400; Myers v. Jeffersonville, 144 Ind. 
567, 40 N. E. 796; Brashears v. Ventus, (Ky.) 48 S. W. 405; 
Plymouth Clo. Ho. v. Seymour, 74 Minn. 425, 77 N. W. 239. 


Judgment affirmed. 


State v. ALLEN SANDERSON. 


February Term, 1910. 
Present: ROweELL, C. J.. MUNSON, WATSON, HASELTON, and Powess, JJ. 


Opinion filed April 8, 1910. 


Criminal Law — Adultery — Evidence — Trial — Remarks of 
| Counsel. 


In a prosecution of a man for adultery where the evidence tends to 
show that the woman lived in his family for four years, with 
opportunity of criminal intimacy, during which time there were 
two acts of intercourse about two years apart, evidence is admis- 
sible that the woman gave birth to a child a little more than a year 
after the first act shown. 


The State was properly allowed to show that on the death of the child 
the respondent obtained a burial permit and buried the body in 
a cemetery on his farm, and that no one else was present. 


Evidence merely of a former arrest of a respondent is not admissible 
to discredit him as a witness, and hence, in a prosecution for 
adultery, it is error to admit evidence that respondent had been 
arrested for bastardy. 


In a prosecution for adultery, where the evidence tended to show that 
respondent’s paramour had been given money and taken to the 
station by him, it was not improper for the State’s attorney, in his 
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argument to the jury, to remark that no one knew better than 
the respondent why the woman was not present to testify. 


INDICTMENT for adultery. Plea, not guilty. Trial by jury 
at the September Term, 1909, Rutland County, Stanton, J., pre- 
siding. Verdict, guilty, and judgment thereon. The respondent 
excepted. The opinion states the case. 


William H. Botsford and T. W. Moloney for the respondent. 


It was error to admit evidence that respondent had been ar- 
rested for bastardy, as that amounted to allowing evidence as to 
his character when he had not put his character in issue. Sias 
v. Consolidated Inghting Co., 73 Vt. 35; State v. Broderick, 61 
Vt. 421; State v. Kelley, 65 Vt. 536; State v. Hannett, 54 Vt. 87. 


J. C. Jones, State’s Attorney, for the State. 


Munson, J. The respondent is charged with having com- 
mitted adultery with a woman who worked and lived in his 
family from September, 1905 to September, 1909. There was 
evidence tending to show that they were seen in sexual inter- 
course on a certain highway in August, 1907. There was also 
evidence of an act of intercourse in the summer of 1909, the 
place of which is not shown. Nothing else appears regarding the 
conduct of the parties, and nothing indicating how they lived 
in the respondent’s house. 

The State was permitted to show that the woman gave birth 
to a child in September, 1908; and the respondent insists that 
this was error, in view of the time that elapsed between the 
alleged sexual act and the birth. But the relevancy of this fact 
did not depend upon its correspondence in time with some act 
which the State could show. There was evidence of an act of 
intercourse after the birth of the child as well as before, and all 
three occurrences were during the time that the woman was living 
in the respondent’s house. These acts of intercourse, although 
two years apart, tended to establish the existence of an adulterous 
disposition during the intervening time, and the fact of their 
living in the same house was some evidence of the existence of 
opportunities available to persons thus criminally intimate and 
inclined. We think it was permissible to show that the woman 
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gave birth to a child within this period. This fact being admis- 
sible, it was proper to show that upon the death of the child the 
respondent obtained a burial permit, and buried the body in a 
cemetery located on his farm, and that no one else was present. 

The State produced as witnesses Dana Aldrich and Charles 
Aldrich, and the evidence of the respondent tended to show that 
the Aldriches had an ill-feeling towards him. The State then 
showed by a cross-examination of the respondent that during the 
time of this ill-feeling the attitude of Dana Aldrich towards him 
was quite friendly, and that he had once bailed him. The State 
was then permitted to ask, under exception, what kind of a case 
it was, and the respondent replied that he was arrested for bas- 
tardy and the witness bailed him. Referring to this evidence, 
the State’s attorney said to the jury in argument that the 
respondent admitted that Dana Aldrich had bailed him in another 
case which involved a similar transaction. Proof merely of an 
arrest was not admissible to discredit the respondent as a witness. 
Wig. Ev. §982 (3). The nature of the charge was evidently 
brought out to make it easier of belief that the respondent was 
guilty of the offense for which he was on trial, and it was so 
used in argument. The admission of the evidence was error. 
See State v. Kelley, 65 Vt. 531, 27 Atl. 203, 36 Am. St. Rep. 884. 

The respondent was indicted at the September Term, 1909. 
Mrs. Sanderson testified that the woman left their house about 
eleven o’clock in the night of September seventh, and declined 
to tell her where she was going, saying she was not going to tell 
anyone; that her husband took her to Cuttingsville depot, and 
that he gave her some money before they started. With this 
evidence in the case, it was not error to permit the State’s at- 
torney to say in his argument to the jury that no one knew better 
than the respondent why she was not there to testify. 


Exceptions sustained, judgment reversed, and cause re- 
manded. 
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Don E. EASTERBROOKS v. HALE M. AtTwoop. 


Special Term at St. Johnsbury, April, 1910. 
Present: ROWELL, C. J.. MUNSON, WATSON, HASELTON, and Powess, JJ. 


Opinion filed May 7, 1910. 


Elections—Listers—Disputed Ballots—Defective Ballots—When 
Aided by Parol Evidence. 


The intention of the voter who cast a disputed ballot is controlling in 
determining for what person or office it should be counted, but 
that intention must be deduced from the ballot itself, read in the 
light of the surrounding circumstances of a public character, 
which may be shown by parol; but such extrinsic evidence cannot 
be received to contradict the ballot, nor when it is so defective as 
to express no intention whatever. 

Where among the ballots cast at an annual town meeting for rival can- 
didates for the office of lister there were thirteen whereon was 
printed in small type, “For Road Commissioner,” under which, in 
large black letters, was the name of one of said candidates, those 
thirteen ballots were so defective that they could not be aided by ex- 
trinsic evidence, and were void. 


PETITION for a writ of quo warranto, brought to the Supreme 
Court for Caledonia County at its April Term, 1910, and then 
heard on the pleadingg and evidence taken and filed. The 
Opinion states the case. 


Cook & Norton for the petitioner. 


The thirteen ballots that were discarded, in view of the 
circumstances surrounding the transaction, should have been 
counted for the petitioner. On page 612 of Cooley’s Const. Lim. 
it is said:—‘‘The great constitutional privilege—the highest 
under the government—is not to be taken away on a mere tech- 
nicality, but the most liberal intendment should be made in 
support of the elector’s action wherever the application of the 
common-sense rules, which are applied in other cases, will enable 
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us to understand and render it effectual—and where the ballot, 
In connection with such facts surrounding the election as would’ 
be provable if it were a case of contract, does not enable the 
proper officers to apply it to one of the candidates, policy, coin- 
ciding in this particular with the general rule of law as applicable 
to other transactions, requires that the ballot shall not be counted 
for such candidate.’’ Cooley, Const. Lim. 5th Ed. 769; Owens 
v. State, 64 Tex. 500; Williams v. State, 69 Tex. 368; Kellogg v. 
Hickman, 12 Colo. 256; Kirk v. Rhoads, 46 Cal. 398; People v. 
Pease, 27 N. Y. 45; People v. Kilduff, 15 Ill. 492; Druliner v. 

State, 29 Ind. 308; Millholland v. Bryant, 39 Ind. 363. . 


Howe & Hovey for the petitionee. 


The thirteen pretended ballots were properly treated as 
void. On their face they showed nothing as to the voter’s 
intention; and they could not be aided by extrinsic evidence. 
Extrinsic evidence is admissible only to show that an imperfect 
ballot was meant for a particular candidate or for a particular 
office and is not admissible when the name or office is so different 
that thus to apply it would be to contradict the ballot itself. 
McCrary on Elec., 4th Ed., §§529-530-542; People v. Seaman, 5 
Denio 409; Attorney General v. Ely, 4 Wis. 438; State v. Elwood, 
12 Wis. 551; State v. Goldwaite, 16 Wis. 152; State v. Steniborn, 
92 Wis. 605; S. C. 66 Northwestern 798; People v. Akin, 17 II. 
167; Beardstown v. Virgina, 76 Ill. 34; Page v. Kuykendall, 
161 Ill. 319; People v. Cicott, 16 Mich. 282; People v. Saxton, 22 
N. Y. 309; Cooley’s Cons. Lim. 7th Ed. 919, 920; Paine on Elec. 
§549. 


Powers, J. At the last annual meeting of the town of 
Lyndon, the parties to this proceeding were rival candidates for 
the office of lister for a three year term. As counted and an- 
nounced, the first ballot resulted in 57 votes for the petitioner, 
and the same number for all others. A second ballot was taken 
without a choice, and on the third ballot, the defendant received 
a majority of all votes cast, and was declared elected. 

On the first ballot, in addition to those included in the 
announcement of the moderator, there were thirteen printed 
ballots cast, which contained thereon in small type, the words 
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‘‘For Road Commissioner,’’ below which, in large black letters, 
“was the name ‘‘D. E. Easterbrooks.”’ 

The only question presented is whether or not these thirteen 
ballots, or any of them, should have been counted for the peti- 
tioner for the office of lister. 

The facts above set forth are agreed to; and it is further 
agreed that the petitioner is to have the benefit of so much, if 
any, of the depositions of U. 8S. Grant and Henry Gilman, as is 
legally admissible to establish the intent with which the thirteen 
disputed ballots, or some of them, were cast. 

So far as the deposition of Gilman is concerned, it may be 
rejected without special consideration. All that it shows is 
that he cast one of the thirteen ballots, and that he did so at the 
eall of the moderator for votes for lister. But how he happened 
to use this kind of a ballot, and what he intended by it are ques- 
tions left uncertain. Grant’s deposition, however, shows that he 
cast one of the disputed ballots, and inferentially shows that he 
cast it for the office of lister. He does not directly assert this 
fact, but we think that it fairly appears from what he does 
assert that this was his intention. 

In determining for what person or office a disputed ballot 
should be counted, the intention of the voter who cast it is the 
controlling factor. Cooley Const. Lim. (7th Ed.) 914; State 
v. Elwood, 12 Wis. 551; McKinnon v. People, 40 Ill. 305. This 
intention is to be gathered from the ballot itself read in the light 
of the surrounding circumstances of a public character—ex- 
trinsic evidence of which is admissible. Cooley, 919; Gumm v. 
Hubbard, (Mo.) 11 S. W. 61, 10 Am. St. Rep. 312, and in- 
structive note; Wimmer v. Eaton, (Ia.) 34 N. W. 170, 2 Am. St. 
Rep. 250; Brown v. McCollum, (Ta.) 41 N. W. 197, 14 Am. St. 
Rep. 228; Atty. Gen. v. Ely, 4 Wis. 420. But the voter’s inten- 
tion must ultimately be found in the ballot itself, and extrin- 
sie evidence is admissible only in aid of the ballot. Therefore, 
it cannot be received when the ballot is too defective to express 
any intention whatever—Cooley, 919, Page v. Kuykendall, 161 
Ill. 319—nor is it admissible to contradict the ballot. People 
v. Seaman, 5 Denio 409; State v. Steinborn, 92 Wis. 605, 66 
N. W. 798, 53 Am. St. Rep. 938; State v. Tierney, 23 Wis. 430; 
Beardstown v. Virginia, 76 Ill. 34. 
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It follows from an application of the rule to the case in 
hand, that the petitioner is not entitled to any benefit from the 
depositions, and that the thirteen ballots cannot be counted for 
him for the office of lister. To permit it to be shown that they 
were intended for that office would be to allow a direct contradic- 
tion of the plain terms of the ballots as cast. This ought not 
to be, and is not allowable. 

Fenton v. Scott, 17 Or. 189, 20 Pac. 95, 11 Am. St. Rep. 801, 
and Rutledge v. Crawford, 91 Cal. 526, 27 Pac. 779, 138 L. R. A. 
761, 25 Am. St. Rep. 212, are in point, though several offices 
were there being voted for on the same ticket. 

In the first named case, the parties were rival candidates 
for the office of County Judge. The disputed ballot was printed 
as follows: 

For Clerk 
JOEL WARE. 


For Treasurer 
J. S. LUCKEY. 


For County Judge 
RODNEY SCOTT. | 


When this ballot was cast, the name JOEL WARE had a line 
drawn through it, and at its right was written the name J. E. 
FENTON. The name RODNEY SCOTT also had a line drawn 
through it, and at its right was written the name L. BILYEU. 
There was no candidate for the office of clerk by the name of 
J. E. Fenton, and no candidate for the office of judge by the 
name of L. Bilyeu. It was held that the ballot must be counted 
for Fenton for clerk and not for judge. 

In the last named case, the parties were opposing candidates 
for the office of Judge of the Superior Court. The disputed 
ballot, so far as need be shown, was printed as follows: 

18. Judge of the Superior Court, THOMAS RUTLEDGE. 

19. Judge of the Superior Court, J. W. OATES. 

20. State Senator, Tenth District, ROBERT HOWE. 

As east, the ballot showed the name ROBERT HOWE erased. 
and the name of the respondent written on a line with it. It was 
held that the ballot could not be counted for the respondent for 
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the office of judge, citing People v. Seaman, supra, and applying 
the rule above stated. 


Petition dismissed with costs. 


JOHN GOWAN ET UX. v. L. W. STEVENS. 


Special Term at St. Johnsbury, April, 1910. 


Present: ROWELL, C. J.. MUNSON, WATSON, HASELTON, and Powers, JJ. 


Opinion filed May 7, 1910. 


Pleading—Misjoinder of Plaintiff—Remedy by Amendment 


Under P. S. 1498—Scope and Effect—Nonsuit of One Plain- 
tiff and Judgment for the Other. 


A nonsuit is a judgment based on the process or pleading, to which the 


plaintiff who is nonsuited is as much a party after that judgment 
as before; therefore, P. S. 1498, permitting an amendment of a 
process or pleading by allowing the court to “strike out the name 
of a party improperly joined as plaintiff, upon such terms as it 
thinks proper,” does not authorize the curing of a misjoinder of 
two plaintiffs, which was first revealed by the facts found, by al- 
lowing one of them to become nonsuited, and rendering judgment 
for the other. 


Where a misjoinder of plaintiffs is not disclosed by the pleadings, but 


is first apparent from the facts found, it is ground for nonsuit 
on the trial. 


On judgment of nonsuit in an action of replevin against an officer for 


goods by him attached in a suit against one of the plaintiffs, where 
it appears that before the return day of that suit the claim of the 
attachment creditor was satisfied, and on the return day thereof 
the suit was entered settled and discontinued, no order for the 
return of the property will be made, as, regardless of its ownership, 
or of whether it was attachable, defendant is not entitled to its 
return. 
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REPLEVIN. Plea, the general issue. Trial by court at the 
October Term, 1909, Essex County, Taylor, J., presiding. After 
the court made its findings of fact, and at the request of plaintiff, 
Kitty Gowan, judgment of nonsuit was entered against her, and 
thereupon judgment was rendered against the defendant in favor 
of the other plaintiff. The defendant excepted. The opinion 
sufficiently states the case. 


H. W. Blake for the defendant. 
George L. Hunt for the plaintiffs. 


Watson, J. The property in question was attached by the 
defendant, a deputy sheriff, in a suit brought to collect a debt 
against the husband, and in the suit at bar the same property is 
replevied, the husband and wife joining as plaintiffs. It is 
found that the larger part of the property, both in number of 
articles and in value, belonged to the wife; that some of it 
was acquired by her before marriage, and the rest, after 
marriage by gift from her husband. By statute all articles of 
the first class are held by her to her sole and separate use, and 
are not lable for the debts of the husband. P. 8S. 3040. 
Whether on the facts presented the articles of the second class 
are held by her in the same way as against the attaching creditor 
of the husband it is unnecessary to decide. 

The rest of the property attached belonged to the husband, . 
and some of it at least comes within the statutory exemptions. 
None of the goods replevied are the joint property of the 
plaintiffs. ; 

After finding the facts the court below in its discretion, 
against the objection of the defendant and subject to his excep- 
tion, allowed the plaintiff wife to become nonsuit on the ground 
that she was improperly joined as plaintiff, and then rendered 
judgment for the plaintiff husband to recover. To be sustain- 
able, this action of the court must be within its power of amend- 
ment under section 1498 of the Public Statutes, by which it may 
‘‘strike out the name of a party improperly joined as plaintiff, 
upon such terms as it thinks proper.’’ So the question is, 
whether under this clause of that section the party misjoined as 
plaintiff may be nonsuited after facts found, and then judgment 
rendered in favor of the remaining plaintiff. 
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The law giving such power of amendment, as first enacted 
(Laws of 1890, No. 25), by its terms has reference only to civil 
process or pleading, and it has no other reference under the 
revision of 1906. The court may thereby eliminate from the 
process or pleading the name of a party thus improperly joined, 
without rendering judgment for or against him, to the end that 
the process or pleading may be in such form that final judgment 
on the merits may be rendered between the proper parties to the 
suit. A nonsuit is a judgment based upon the process or plead- 
ing, and when rendered the person nonsuited remains a party to 
the process or pleading the same as before. As far as he is 
concerned the action may be ended, but the amendment essential 
to remedy the fault of misjoinder has not been effected. The ex- 
ception therefore must be sustained. 

The case then stands on the facts found, with the plaintiffs 
misjoined; and since the objection does not appear on the face 
of the pleadings it is a ground of nonsuit on the trial. 1 Chitty 
Pl. 66. | 

Before the return day of the suit in which the property was 
attached the claim of the attaching creditor was satisfied, and on 
the return day that suit was entered settled and discoptinued. 
In these circumstances, regardless of the ownership of the prop- 
erty, or of whether it was attachable or not, the defendant is not 
entitled to a return of it and no order therefor will be made. 
Smith Woolen Machine Co. v. Holden, 73 Vt. 396, 51 Atl. 2. 


Judgment reversed, and judgment of nonsutt. 
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PERLEY A. CRAWFORD v. O. V. JOSLYN. 


February Term, 1910. 
Present: RowELt, C. J.. MUNSON, WATSON, HASELTON, and Powers, JJ. 


Opinion filed May 7, 1910. 


Taking Illegal Fees—Penal Statutes—Construction—‘‘ Know- 
ngly’’—P. 8. 2053. 


The term “knowingly” means with knowledge, and when used in a 
prohibitory statute usually connotes such perception of the essen- 
tial facts as creates in law a presumption of knowledge of the legal 
consequences thereof; but the term is sometimes used in the sense 
of “intentionally,” meaning that the party charged was aware of 
the illegality of his conduct, in which sense it is used in P. S. 
2053, penalizing “a person who knowingly receives greater fees 
than the law provides,” and this regardless of whether the amount 
of the fees in question is specifically prescribed by statute as in 
the case of a tax collector, or designated only by the general terms 
of P. S. 6862. 

Whenever the motive, belief, or intention of any person is a fact 
material to be proved under the issue on trial, it is competent to 
prove it by the direct testimony of such person. 


Case on P. S. 2052, against a collector of taxes for exacting 
illegal fees. Plea, the general issue. Trial by court at the 
March Term, 1909, Orleans County, Hall, J., presiding. Judg- 
ment for the defendant. The plaintiff excepted. The court 
found on the testimony of defendant, received subject to plain- 
tiff’s objection and exception, that ‘‘if greater fees were re- 
ceived by defendant than are provided by law, he had no inten- 
tion of violating the law, but acted in good faith, honestly be- 
heving that he had a legal right to charge and collect the fees 
he did.”’ 


W. &. Aldrich for the plaintiff. 


‘ 
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The fees exacted in this case were in excess of the amount 
specifically prescribed by statute, and were not fees of the class 
referred to by the general terms of P. S. 6262, in respect of 
which good faith, and honest intention might be a defence. Here 
that defence is not available. Haynes v. Hall, 37 Vt. 20; Henry 
v. Tilson, 17 Vt. 479; Weightman v. Jones, 73 Vt. 353; Johnson 
v. Burnham, 22 Vt. 639. 


F. D. Thompson and W. W. fkeirden for the defendant. 


In an action on P. S. 2058 it 1s not enough for the plaintiff 
to prove that the defendant received more fees than the law 
provides. He must prove that the defendant knowingly re- 
ceived illegal fees; that the act was done knowingly, malo animo, 
and he must prove this fact, not by a preponderance of evidence, 
but beyond a reasonable doubt. Roys v. Roys, 13 Vt. 5438; 
Barnet v. Ray, 33 Vt. 205; Brooks v. Clayes, 10 Vt. 37; Henry 
v. Tilson, 17 Vt. 479; Haynes v. Hall, 37 Vt. 20; Weightman v. 
Jones, 73 Vt. 353. 

Defendant was properly allowed to testify as to his intent 
in taking the fees complained of. Hulett v. Hulett, 37 Vt. 581; 
Daniels v. Robinson, 26 Vt. 316; Stearns v. Gosselin, 58 Vt. 38; 
Supt. of Cortland v. Supt. of Herkimer, 44 N. Y. 22; Sterns v. 
Ingraham, 1 Sup. Ct. (T. & C.) 218. 


Powers, J. The term ‘‘knowingly’’ means ‘‘with knowl- 
edge,’’ and when used in a prohibitory statute is usually held to 
import a knowledge of the essential facts from which the law 
presumes a knowledge of the legal consequences arising there- 
from. Thus in McGwire v. State, 7 Humph. 54, under a statute 
providing a punishment for a person ‘‘who shall knowingly vote 
at any election not being at the time a qualified voter,’’ it was 
held that one who voted having knowledge of the facts which 
disqualified him was guilty of the offense, though he honestly 
believed that he had a right to vote. But the word is sometimes 
used in the sense of ‘‘intentionally’’—24 Cyc. 806—in which 
case, it must be made to appear that the party charged was 
aware of the illegality of his conduct. So in Byrne v. State, 12 
Wis. 519, (a case which it is difficult to reconcile with the one 
above), under a statute providing a punishment for one who 
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knowingly received an illegal vote, it was held that the statute 
only required candor and sincerity, and only punished one who 
acted dishonestly and corruptly. To much the same effect is 
Merelles v. Banning, 22 E. C. L. 380. 

That the term is used in the latter sense in P. S. 2053 has 


already been decided by this Court. 


In Henry v. Tilson, 17 Vt. 479, the trial court excluded 
evidence offered by the defendant that it had been the usual 
custom for the tax collector of his town in commitment cases to 
charge mileage fees as he charged them in that case; it declined 
to charge the jury that the plaintiff could not recover unless 
they were convinced that the defendant charged and received the 
fees knowing them to be illegal; and did charge that if the de- 
fendant charged fees that were illegal, the law would presume 
that he did it knowingly. A judgment for the plaintiff was — 
reversed, and it is apparent that it was for the errors involved in 
the action of the court above specified. In no other way can 
the result be justified or the expression of the court ‘‘the officer 
was clearly not entitled to pay for travel, except actual travel 
one way in the commitment, there being no return necessary ;— 
but such a practice might have led him to conclude he was’’ be 
understood. 

Notwithstanding this decision, some five years later, Judge 
Bennett said in Johnson v. Burnham, 22 Vt. 639, though the 
point was not raised, ‘‘The facts were all before the defendant; 
and as it is to be taken that every man knows the law, no ques- 
tion can arise as to the screnter and motives of the defendant.”’ 

But if this statement was to be taken as casting any doubt 
upon the meaning or authority of Henry v. Tilson, the whole 
matter was set at rest by Haynes v. Hall, 37 Vt. 20, wherein the 
questions involved are thus stated by the court: 

‘‘1st. Did the defendant, as deputy sheriff, charge and re- 
ceive illegal fees, within the meaning of §17, ch. 125, G. S.? and 
if he did, 

2nd. Did he do it with that knowledge of the illegality of 
the act that is necessary to constitute an offence under the statute 
and subject him to the penalty ?’’ 

The Court was unable to decide the first question, and after 
alluding to the statement of facts wherein it was recited that the 
fees were charged and received in good faith and according to a 
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custom which obtained in the county, said: ‘‘Upon such a state 
of facts, it is very clear that it cannot be said that he received 
the money knowing that it was illegal. There was no intent 
on his part to do wrong and violate the law, and intent is the 
very essence of all penal offences. The intent may be. and 
generally is, presumed from the act itself; but here it is agreed 
there was no illegal intent, but on the other hand the defendant 
supposed he was doing only what he had a legal right to do. We 
think, therefore, he cannot be subjected to the penalty sought 
to be imposed upon him.’’ <A judgment for the defendant was 
affirmed. The plaintiff admits that this would preclude a re- 
covery here if the fees involved were not expressly fixed by the 
statute and only provided for by the general terms of P. S. 
6262. He insists, however, that a distinction exists between 
cases involving fees expressly fixed and those involving fees 
covered by the section named. We cannot. adopt this view. 
Certainly no such distinction is pointed out in the cases referred 
to, and we do not think any such ought to be made. 

The quo animo being a material fact, it was proper to allow 
the defendant to testify directly to it. Stearns v. Gosselin, 58 
Vt. 38, 3 Atl. 193; Hulett v. Hulett, 37 Vt. 581. Mr. Freeman 
well states the rule in his note to Gardom v. Woodward, 44 Kan. 
758, 25 Pac. 199, 21 Am. St. Rep. 310, as follows: ‘‘ Whenever 
the motive, belief, or intention of any person is a material fact 
to be proved under the issue on trial, it is competent to prove 
it by the direct testimony of such person, whether he is a party 
to the suit or not. The rule as thus stated is applicable alike 
to civil, quasi criminal, and criminal cases.’’ 


Judgment affirmed. 
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Special Term at Rutland, November, 1909. 
Present: ROWELL, C. J.,. MUNSON, WATSON, and PowEss, JJ: 
Opinion filed May 7, 1910. 


Master and Servant—Injuries to Servant—Young and Inez- 
perrenced Servant—Master’s Duty to Instruct and Caution— 
Scope and Inmitation—Attending a Mangle—Assumed 
Rask. | 


Even a young, inexperienced, and uninstructed servant, by continuing 
in the service of attending a machine, may, as matter of law, 
assume the risk of injury due to an inadequate guard device. 

The sole purpose of the requirement that a master employing an im- 
mature and inexperienced servant in a dangerous service shall 
explain to him the perils incident to his work and instruct him 
how to avoid them, is to give adequate information and instruction 
as to unknown and unappreciated dangers; where, therefore, such 
servant already knows and comprehends all the hazards of his 
employment, or, in the circumstances, ought to know and compre- 
hend them, no caution or instruction is required. 

In an action by an inexperienced servant sixteen years of age for in- 
jury to his hand by having it drawn into a mangle that he was 
attending, caused by the master’s alleged failure to give proper in- 
struction and caution, the burden was on plaintiff to show,,. 
besides his youth and inexperience, that, in the circumstances, he 
was in need of instruction and warning. 

The doctrine of assumption of risk involves more than a full ac- 
quaintance by the servant with all his surrounding physical condi- 
tions, it implies a sufficiently exact appreciation by him of the 
nature and extent of the danger to enable him to estimate the 
possibility of his surroundings so far as they affect his safety, and, 
in the case of a youthful servant, it further involves mental and 
physical capacity sufficient so to regulate his conduct as to secure 
his safety as effectually as the circumstances admit, for while a 
comprehension of the risks is usually inferable from a knowledge 
of the conditions, in the case of infant employees it is not always 
SO. 
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Actual knowledge and comprehension of the danger is not essential to 
the assumption of risk by a servant, for he will be taken to know 
and comprehend all that a prudent and intelligent person, with 
the same means and opportunities of acquiring knowledge of the 
material facts, and the same capacity for estimating their sig- 
nificance, would know and comprehend, and, if he is a minor, it 
will be presumed, where there is no evidence to the contrary, that 
he has the intelligence and understanding that persons of his age 
usually have. 

In an action by an inexperienced and uninstructed servant sixteen 
years of age, for injury to his hand by having it drawn into a 
mangle that he was attending, evidence examined, and held that 
the danger was so obvious that, as matter of law, he is chargeable 
with knowledge and comprehension thereof, and so that he assumed 
the risk and cannot recover. 


CasE for negligence. Plea, the general issue. Trial by 
jury at the December Term, 1907, Bennington County, Hasel- 
ton, J., presiding. At the close of all the evidence defendant 
moved for a directed verdict on the grounds that, on all the 
evidence, defendant was guilty of no negligence; that plaintiff 
assumed the risk of the danger that caused his injury; and that 
he was guilty of contributory negligence. Motion denied, to 
which defendant excepted. Verdict and judgment for plaintiff. 
Defendant excepted. The opinion states the case. 


O. M. Barber and R. E. Healey for the defendant. 


The danger that caused plaintiff’s injury was so obvious 
that, as matter of law, he must be held to have assumed the 
risk thereof. In the absence of proof to the contrary it must be 
assumed that plaintiff had the intelligence, understanding, and 
capacity which boys of his age usually have; whenever a plaintiff 
claims otherwise, the burden is on him to prove it. Williamson 
v. Sheldon Marble Co., 66 Vt. 427; Buch v. Co., 69 N. H. 257; 
Cirvack v. Merchants Woolen Co., 146 Mass. 182; Coullard v. 
Tecumseh Mills, 151 Mass. 83; Nagle v. Allegheny Valley R. R. 
Co., 88 Penn. St. 35; Connolly v. Eldredge, 160 Mass. 566; 
Gaudet v. Stansfield, 182 Mass. 451; Burke v. Davis, 191 Mass. 
20; Day v. Achron, 23 R. I. 627, 50 Atl. 654; Morancy v. Hen- 
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nessey, 24 R. I. 205, 52 Atl. 1021; Hickey v. Taafe, 105 N. Y. 26; 
Harris v. Bottum & Torrance, 81 Vt. 346; Hanson v. Hammell, 
107 Iowa 171; Greet Bros. v. Brown, 7 Kan. App. 394; Jones v. 
Roberts, 57 Tll. App. 56; Hogle v. Excelsior Co., 95 Ga. 34; 
Wilson v. Steel etc. Co., 163 Mass. 315; Pratt v. Prouty, 153 
Mass. 333; Tinkham v. Sawyer, 153 Mass. 485; Lertuitz v. 
American Zylonite Co., 154 Mass. 382; Downey v. Sawyer, 157 
Mass. 258; Gilbert v. Guild, 144 Mass. 601; McGuerty v. Hale, 
161 Mass. 51; Ogley v. Miles, 189 N. Y. 458; White v. Wille- 
man Intho. Co., 181 N. Y. 631; Dickinson v. Vernon, 77 Conn. 
537; Mundhenke v. Oregon City Mfg. Co., 1 L. R. A. (N. 8.) 278; 
Cowett v. Amer. Woolen Co., 97 Me. 543; Toledo etc. Co. v. 
Trimble, 8 Ind. App. 333; Mackin v. Alaska Refrigerator Co., 
100 Mich. 276; O’Hare v. Keeler, 48 N. Y. Supp. 376; Walsh v. 
Commercial Steam Laundry Co., 11 Miss. 3, 8. C. 31 N. Y. Supp. 
833; Groth v. Thomann, 110 Wis. 488; Gordon v. Reynolds Card 
Mfg. Co., 47 Hun. 278; Roth v. Bassett Mfg. Co., 96 Wis. 615. 

Defendant cannot be held liable on the sole ground that the 
machine was not properly guarded. Rock v. Indian Orchard 
Mills, 142 Mass. 522; Tinkham v. Sawyer, 153 Mass. 485; Mc- 
Cafferty v. Lewandos Dyeing etc. Co., 194 Mass. 412; Buckley v. 
Gutta Percha etc. Co., 113 N. Y. 540; O’Connor v. Whittal, 169 
Mass. 563. And the master’s obligation to instruct a minor is 
not absolute, but is only required in respect of those dangers that 
are not so obvious that a person of his age and intelligence can- 
not plainly see and comprehend them. 2 Thomp. Neg. 977; 
Omaha Bottling Co. v. Thelier, 59 Neb. 257; Hesse v. Natl. 
Casket Co., 66 N. J. L. 652; DeGraff v. N. Y. C. & H. R. R. R. 
Co., 76 N. Y. 125; Bender v. N. Y. Glucose Co., 72 N. J. L. 218; 
Langlois v. Dunn Worsted Mills, 25 R. I. 645; Nugent v. Kauff- 
man Mill Co., 131 Mo. 241; Trundle v. North Star Woolen Mill 
Co., 57 Minn. 52; Bohn Mfg. Co. v. Erickson, 55 Fed. 945; 
Cudahy Packing Co. v. Marcaw, 106 Red. 645; Bessey v. Newich- 
awamck Co., 94 Me. 61; Rood v. Lawrence Mfg. Co., 155 Mass. 
990; Crow v. Orr, 140 N. Y. 450; Sullivan v. India Mfg. Co., 113 
Mass. 396; Sullivan v. Simplex Elec. Co., 178 Mass. 35; Shine v. 
Cocheco Mfg. Co., 173 Mass. 558; Stuart v. West End St. Ry,., 
163 Mass. 391; Lowcock v. Franklin Paper Co., 169 Mass. 3138; 
Patnode v. Warren Cotton Mills, 157 Mass. 283; Silvia v. Sag- 
amore Mfg. Co., 177 Mass. 476; DeSouza v. Staford Mills, 155 
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Mass. 476; Lennon v. Goodrich, 192 Mass. 293; Carrington v. 
Mueller, 65 N. J. L. 244; Fownes v. Phillips, 39 Ark. 17; Cun- 
ningham v. Bath Iron Works, 92 Me. 501; Atlas Engine Works 
v. Randall, 100 Ind. 293; Berger v. St. Paul M. & M. R. Co., 
39 Minn. 78. 


T. W. Moloney and F. C. Archibald for the plaintiff. 


Powers, J. The plaintiff, a youth nearly sixteen years 
of age, was injured while employed by the defendant and operat- 
ing a power driven ironing machine usually called a mangle. 
Briefly described, the working parts of this machine consisted of 
a steam-heated, iron cylinder, about five feet long and two feet 
in diameter, which revolved slowly toward the operator. Just 
in front of this cylinder and somewhat above its center, was an 
iron roll about four inches in diameter and of the same length 
as the cylinder, which revolved slowly from the operator. The 
surface of this roll was not in contact with that of the cylinder, 
but close to it. Another similar roll was placed in a correspond- 
ing position behind the cylinder. This, too, turned slowly from 
the operator. A tightly-stretched, endless, canvas belt, of a 
width equal to the length of the cylinder, passed over the front 
roll, down under the cylinder, up the back side of it, over the 
back roll, and thence down under the machine to the front and 
up over the front roll again. 

In front of this roll, and slightly lower than its top, was a 
wooden feed table about seventeen inches in width. Passing 
along over the space between the front roll and the cylinder, 
was a heavy iron rod or pipe, which some of the witnesses called 
a ‘‘guard,’’ and some a ‘‘guard protector.’’ Its real purpose 
and its exact location were in dispute, but it was so placed as not 
to prevent the plaintiff’s hand from passing under it and into the 
machine as hereinafter stated. The operator stood in front of 
the table and fed the garments into the machine by placing them 
on the traveling canvas or into the angle formed by the canvas 
and the surface of the cylinder,—where they would be gripped 
between the canvas and the cylinder, and, by action of the 
machine, be pressed against and carried around the hot cylinder. 
A back-tender stood behind the machine, received the garment 
as it came up over the back roll, turned it over, and placed it 
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upon the top of the cylinder. Whereupon, by action of the 
machine, it was again carried around under the cylinder and its 
ironing completed. 

The plaintiff had had no previous experience in operating 
machinery. He began work for the defendant on Monday as 
a back-tender on this machine. He continued at that work until 
Wednesday afternoon, when without warning or instructions, he 
was set to feeding the machine. About half an hour later, his 
fingers were caught between the canvas and cylinder, drawn into 
the machine and severely injured. 

We may assume, for the record warrants it, that the iron 
pipe referred to was as a device for preventing the hands of 
the operator of the machine being caught between the canvas and 
cylinder and drawn into the machine, inadequate; but this is 
not determinative of the question of liability. The plaintiff con- 
tinued in the service, so the question of assumption of risk must 
be examined. The plaintiff’s position is that on account of his 
youth and inexperience, he was legally entitled to warning and 
instruction, which were not given him, and therefore he cannot 
be held to have assumed the risk. 

It is said in Hayes v. Colchester Mills, 69 Vt. 1, 37 Atl. 269, 
60 Am. St. Rep. 915, in recognition of well established principles, 
that it is the duty of one who employs an immature and inex- 
perienced person for a dangerous service to explain to him the 
perils incident to his work, and instruct him how to avoid them. 

Various reasons have been assigned by the courts as the basis 
of this rule. The one which seems most satisfactory, to the 
writer at least, is that which regards it as a special application 
of the general rule that the degree of care which one who owes 
another a duty is bound to exercise varies with the circumstances 
and must be commensurate with the dangers to be guarded 
against. One whose intelligence or experience falls under the 
average is more likely to be injured in a given occupation than 
one not so deficient. A minor usually fails to come up to the 
standard in these respects,—a fact of which the master is bound 
to take notice. Special caution is therefore required of the 
master in such case. Logically, the special caution which the 
law requires is that the inadequate information and understand- 
ing of the immature servant be supplemented with sufficient 


information to place him, as regards the work in hand, on a 
24 | 
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parity with a servant of mature years. But it matters little 
what the true rationale of the rule is; it is firmly established and 
everywhere recognized. It does not, however, apply to every 
minor servant who receives an injury. The sole purpose of the 
rule is to give information of unknown or unappreciated dangers. 
When, therefore, the minor knows and appreciates all the hazards . 
of his employment, the law does not require of the master so 
idle a thing as his warning and instruction. Minority, alone, 
is not enough to put this requirement on to the master. The 
burden of proof, then, was on the plaintiff, though he was under 
age and inexperienced, to show that he was in need of a warn- 
ing of the perils involved in the operation of the mangle and 
of instruction as to avoiding them. Williamson v. Sheldon 
Marble Co., 66 Vt. 427, 29 Atl. 669. 

That he was fully acquainted with all the physical condi- 
tions surrounding him is too plain to admit of denial. But it 
does not necessarily follow that he appreciated the hazards 
which these conditions involved. The doctrine of assumption of 
risk involves a sufficiently exact appreciation of the nature and 
extent of the danger to enable the servant to estimate the pos- 
sibilities of his surroundings so far as they affect his safety. 
Labatt, Mast. & Serv., §279a. In the case of youthful servants 
it involves more—a sufficient mental and physical capacity so 
to regulate his conduct as to secure his safety as effectually as 
the circumstances admit. Bolton v. Ovitt, 80 Vt. 362, 67 Atl. 
881. So while a comprehension of the risks is usually inferable 
from a knowledge of the conditions, in the case of infant em- 
ployees it is not always so. As was said by this Court in Wil- 
liamson Vv. Sheldon Marble Co., supra, a person of mature years 
and experience might fully comprehend the perils of his position, 
while a youth, from lack of years, experience or capacity, might 
wholly fail to comprehend them. 

In the case in hand, the plaintiff testified that he did not 
know that the canvas and cylinder would draw his hand in. We 
need not inquire what effect is to be given to this statement, 
for actual knowledge was not necessary to an assumption of the 
risk. The general rule is that a servant is presumed to see and 
understand all that a prudent and intelligent person, with the 
same means and opportunities for acquiring a knowledge of the 
material facts and the same capacity for estimating their sig- 
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nificance, would see and understand. The true test is, not 
whether he actually knows and comprehends, but whether, in the 
circumstances, he ought to know and comprehend the dangers 
which beset him. And this rule, as is plain from a careful read- 
ing of our own cases above cited, applies to a minor servant to 
the same extent as to an adult when the dangers are so apparent 
that one of his age, experience and capacity would, in the cir- 
cumstances and by the exercise of due care, know and appreciate 
them and how to avoid them. Cudahy Packing Co. v. Marcau, 
106 Fed. 645, 45 C. C. A. 515, 54 L. R. A. 258; Stratiner v. 
Wilmington City Electric Co., (Del.) 50 Atl. 57; Cunningham v. 
Bath Iron Works, (Me.) 43 Atl. 106; note to Noden v. Verlenden 
Bros., 3 Am. & Eng. Ann. Cas. at p. 375. 

In applying this test to the plaintiff, (there being no evi- 
dence to the contrary) we must assume, as did the court below, 
that he had the intelligence and understanding that boys of his 
age usually have. Williamson v. Sheldon Marble Co., supra. 
Consideration must be had of the character and condition of the 
machine, the nature of the work required of him, the place where 
and the circumstances in which it was to be performed, his age, 
experience and capacity, and his opportunity to observe and 
comprehend his surroundings. Upon a careful consideration of 
the whole case, we think the danger to which he fell a victim was 
So apparent that the law will impute to him knowledge and 
appreciation of it, and therefore that he assumed it. Everything 
about the machine and its operation was so simple that it seems 
incredible that he should not have understood that his hand, if 
caught, would be drawn into the machine just as the garment 
was. The very purpose of the machine was to seize and carry in 
whatever came within its grasp. It cannot be that this would 
not, almost at a glance, be fully understood by a reasonably 
bright boy of practically sixteen years,—not a child of tender 
years, but one who by his age should have been wen started in 
the high school. 

Something was said in evidence and much in argument 
about a tendency in the machine to draw the operator’s hands 
into it. This testimony obviously related to the natural opera- 
tion of the machine, merely. It is not possible that the slowly 
revolving parts could have created any suction to increase the 
hazards of its operation. The tendency existed only so long as 
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the operator kept his hold of the garment. It was obviated by 
the simple act of letting go. 

Many cases are to be found wherein the courts have applied 
the principles herein discussed to cases involving accidents re- 
sulting from the operation of ironing and similar machines. 
Some sustain our conclusion, and some do not. The rules are 
sufficiently established, but an attempt to apply them to actual 
cases results in some confusion. This comes principally from 
the varying estimates which different courts put upon the in- 
telligence of the party injured. 

While each case must, in a large measure, depend upon its 
own facts, and for that reason caution should be exercised in 
selecting precedents, the following are near enough in their facts 
to the one under consideration to be cited in support of our con- 
clusion: Lowcock v. Franklin Paper Co., 169 Mass. 318, 47 N. E. 
1000; O’Keefe v. Thorn, (Pa.) 16 Atl. 737. 


Judgment reversed and judgment for the defendant to re- 
cover its costs. 


THOMAS DEROSIA v. PETER F'ERLAND. 


February Term, 1910. 
Present: ROWELL, C.-J., MUNSON, WATSON, HASELTON, and Powers, JJ. 


Opinion filed May 7, 1910. 


Master and Servant—Wrongful Dismissal of Servant Before 
Termination of Contract—Servant’s Remedies—Construct- 
we Service—Obiter Dicta—Judicial Dicta—Amendment— 
Identity of Causes of Action. 


A master has the right wrongfully to discharge his servant before the 
termination of the period for which he was hired, thereby sub- 
jecting the master to the consequences of a violation of his contract. 

Where a master wrongfully discharges his servant before the termina- 
tion of the period for which he was hired, the servant may either 
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treat the contract as continuing and sue for its breach by the dis- 
charge, or treat it as rescinded by the master’s wrongful act, and 
gue on a quantum meruit for services actually rendered; but he 
cannot, by treating the contract as continuing and holding himself 
in readiness to perform on his part till the end of the period for 
which he was hired, then recover in indebitatus assumpsit, or other- 
wise, wages for services constructively rendered since the dis- 
charge. Boardman v. Keeler, 21 Vt. 77, Paul v. School Dist., 28 Vt. 
575, Cashen v. School Dist., 50 Vt. 30, and Davis v. Streeter, 75 Vt. 
214, distinguished. 

Where, in an opinion of the Supreme Court, there is a statement of 
the law on a point argued by counsel, and, though its decision was 
not essential to a disposition of the case, deliberately passed upon 
by the Court, such statement, if a dictum, is a “judicial dictum,” as 
distinguished from a mere obiter dictum, which is an argument or 
illustration personal to the judge who writes the opinion. 

A declaration in indebitatus assumpsit by a servant to recover wages 
for services constructively rendered after his wrongful discharge 
before the termination of the period for which he was hired, 
cannot be amended by filing a count seeking damages for breach 
of the contract of hiring, for that would be for a different cause of 
action; and, since the suit cannot be maintained on any‘ declara- 
tion that may be filed in amendment, the Supreme Court will 
render final judgment. 


GENERAL ASSUMPSIT in the common money counts. Plea, 
the general issue. Trial by jury at the September Term, 1909, 
Franklin County, Butler, J., presiding. Verdict and judgment 
for the plaintiff. The defendant excepted. The opinion states 
the case. 


- 


D. W. Steele for the defendant. 


In order to recover for wages under this declaration, plain- 
tiff must show that he has actually performed the service for 
which he claims pay, constructive service is not available. Curtis 
v. Smith, 48 Vt. 116; 1 Greenl. Ev. §66; Clark v. Gray, 6 East 
564; Gwinnett v. Phillips, 3 T. R. 648; 2 Saunders, 350, note 
(2); Bradley v. Phillips, 52 Vt. 517. 

If defendant has wrongfully discharged plaintiff, the 
latter’s only remedy is to declare specially on the contract. 1 
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Chitty Pl. 360; 2 East. 145; 8 East. 300; Smith’s Master & 
Servant, 59; Mayne, Damages, 159; Wood’s Master & Servant, 
246. 

There was a positive and unqualified renunciation of the 
contract on the part of the defendant on account of the sale of 
the store, and not a mere expression of an intention not to per- 
form. 117 U.S. 490; 6 Sup. Ct. 850; Smoot Case, 15 Wall. 36; 
27 Mich. 217; 13 N. H. 513. This being so, the plaintiff was dis- 
charged from the continued performance of his promise and 
entitled to sue at once for the breach. Hosmer v. Wilson, 7 
Mich. 293; Smith v. Lewis, 24 Conn. 624; Hawes v. Tucker, 50 
N. H. 311; Clement v. Meserole, 107 Mass. 362; Parker v. Russell, 
133 Mass. 74; Bassett v. Bassett, 55 Me. 127. 

One party to an executory contract may always stop per- 
formance thereof by the other party, thereby subjecting himself 
to the legal consequences of a violation of the contract, and the 
other party may not thereafter complete the contract and recover 
the stipulated price for that service, but his only remedy is a 
suit for breach of the contract. 1 Chitty’s Pl. 360; Derby v. 
Johnson, 21 Vt. 17; Danforth v. Walker, 37 Vt. 240; Morgan v. 
Tucker, 75 Vt. 56; White v. N. A. Co. Ltd., 79 Vt. 206; Clark 
v. Marsighta, 1 Denio 317; Lord v. Thomas, 64 N. Y. 107; Gub- 
bons v. Benette, 5 Minn. 499; Collver v. Moulton, 9 R. I. 90; 
Heaver v. Luchan, 22 Atl. 263. | 


C. G. Austin & Sons for the plaintiff. 


Defendant had no right wrongfully to discharge plaintiff; 
hence, when he was discharged, plaintiff had the right to insist 
upon performance of the contract, to hold himself in readiness to 
perform on his part, and at the end of the period for which he 
was hired to recover his stipulated wages for services thus con- 
structively rendered since the discharge. Gandell v. Pontigny, 
4 Camp. 375; Beeston v. Collyer, 4 Bing. 309; Collins v. Price, 5 
Bing. 1382; Callo v. Bouncher, 4 Carr. & P. 518; Armstrong v. 
Bainbridge, 9 Dunlop B. & M. 1198; Wilkinson v. Black, 80 Ala. 
329; Holloway v. Talbot, 70 Ala. 389; Beckwith v. Baldwin, 12 
Ala. 720; Marz v. Miller, 184 Ala. 347; Moss v. Decatur etc. Co., 
93 Ala. 269; Fowler v. Armour, 24 Ala. 194; Strauss v. Meertief, 
64 Ala. 299; Liddell v. Chidester, 84 Ala. 508; Walworth v. Pool, 
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9 Ark. 394; McDaniels v. Parks, 19 Ark. 671; Van Winkle v. 
Satterfield, 58 Ark. 617; Webster v. Wade, 19 Cal. 291; Ryan v. 
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Den. 116; Huntington v. O. & L. Co., 33 How. Pr. 416; Colburn 
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75 Vt. 214. 
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Watson, J. The declaration is common counts in assum psit. 
Plea, the general issue. 

The plaintiff claimed and his evidence tended to show that 
on August 12, 1907, he made a contract with the defendant 
whereby he was to work for the defendant as clerk and salesman 
in his store at Highgate Center for the term of one year from 
that date for the sum of four hundred sixty-eight dollars, payable 
in installments of nine dollars per week, with the agreement 
that he should be given employment for the full term; that 
when the plaintiff had worked eight and one-half weeks the de- 
fendant sold his stock in the store to one Loukes, notified the 
plaintiff that he had no more work for him and paid him in full 
for the services he had performed; that the plaintiff remained at 
Highgate Center during the entire year, ready and willing to 
work for the defendant, but was not furnished with more work, 
and was paid nothing, by him, after the time of the dismissal; 
that during the remainder of the year the plaintiff did some 
work under other employment and, deducting what he received 
therefor, together with the sums received of the defendant for 
the services actually performed, seeks to recover here the 
‘“balance due on services’’ for the full term of the contract, this 
suit being brought after the termination of that period. 

It was claimed in defence and the defendant’s evidence 
tended to show, that he did not hire the plaintiff for the term of 
one year, but did hire him by the week and paid him up to the 
time he was discharged. 

The defendant seasonably objected and excepted to the ad- 
mission of any and all evidence in support of the plaintiff’s 
claim, on the ground that the declaration is general assumpsit, 
and not special for breach of the contract; and at the close of 
the evidence the defendant moved for a verdict, for that since 
the testimony on both sides shows that the plaintiff was paid his 
wages in full up to the time of his dismissal, no recovery can be 
had under the common counts in assumpsit. This motion was 
overruled and an exception saved. 

The plaintiff contends for and relies upon the doctrine laid 
down in Gandell v. Pontigny, 4 Campb. 375, 1 Stark. 198. 2 
E. C. L. 82. There the action was indebitatus assumpsit for 
work and labor, with the common money counts. The plaintiff, 
employed by the defendant at a yearly salary payable quarterly, 


VT.) DEROSIA v. FERLAND. 377 


was discharged from his service about the middle of a quarter 
and paid for the half quarter worked. Thereupon the plaintiff 
denied the defendant’s power to discharge him in the middle of a 
quarter, and the next day made an offer to do the duties of the 
situation, which the defendant declined. Lord Ellenborough 
said, if the plaintiff was discharged without a sufficient cause, 
the action was maintainable. ‘‘Having served a part of the 
quarter and being willing to serve the residue, in contemplation 
of law he may be considered to have served the whole.’’ The 
doctrine of constructive service there laid down was followed 
in Collins v. Price, 5 Bing. 132, 30 Rev. Rep. 542, 15 E. C. L. 507, 
and in other English cases. It was repudiated, however, by 
Lord Tenterden in Archard v. Hornor, 3 Car. & P. 349, 14 
EK. C. L. 604, as early as 1828. There the first count was special 
on a contract by which the plaintiff agreed that he and his wife 
would become the servants of the defendant at certain wages, 
and the defendant undertook, etc., to continue them in such 
service until the expiration of one year. Breach, that the de- 
fendant discharged them without warning before the year had 
expired. Pleas, non assumpsit to the special counts, also to 
the other counts as to all but the sum of eleven pounds, and a 
tender of that sum. The tender was for the time’ of actual 
service. The plaintiff and his wife entered upon the perform- 
ance of the contract in the month of December and were dis- 
charged on the 6th day of February, following. The plaintiff 
claimed wages for the time he had served, and for a quarter 
more. The evidence did not support the contract declared upon, 
but instead thereof showed a contract terminable at a month’s 
notice. Consequently it was held that there could be no recovery 
on the special counts. And his Lordship further held that wages 
could not be recovered under the common count for any more of 
the time than the plaintiff had actually served. In 1837 the case 
of Smith v. Hayward, 7 Ad. & El. 544, 34 E. C. L. 292, was heard 
before the court of King’s Bench. The declaration contained a 
special count which was-not proved, and counts for work and 
labor, and on an account stated. Plea, non assumpsit, and pay- 
ment into court of four pounds on the account for work and 
labor. The defendant employed the plaintiff for a quarter of a 
year and paid him therefor. The jury found that the agree- 
ment was subject to three months’ notice. The plaintiff com- 
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pleted that quarter; but when he had worked some more than 
half a month on the second quarter he was dismissed by the de- 
fendant. The action was commenced three days later, the plain- 
tiff having first offered to complete the second quarter’s service. 
The money was paid into court as due for the time of actual 
service after the expiration of the first quarter. The plaintiff 
claimed pay for the whole quarter from that period. It was 
held that the action was brought too soon for any question to 
arise on this point. But in discussing the matter, Lord Chief 
Justice Denman said he thought the rule was granted for the 
purpose of bringing the case of Gandell v. Pontigny into ques- 
tion; that the view taken by Lord Ellenborough of the point 
there decided was different from that which Lord Tenterden 
took of the same point in Archard v. Hornor, and ‘‘if we were 
bound to decide between the two authorities, I should say that 
the later case is grounded on the better reason. There 1s ob- 
viously a great difference between suing for a breach of contract 
in dismissing the plaintiff, and for work and labor which, by 
reason of the dismissal, has not been performed. The defence 
in the last case would be the nonperformance of the work; in 
the other, some excuse for breaking off the contract.’’ The 
other three justices expressed themselves to the same effect. In 
1847 the case of Fewings v. Tisdal, 5 Dowl. & L. 196, 1 Exch. 
295, came before the Court of Exchequer. The declaration was 
indebitatus assumpstt for work and labor as a hired servant, and 
on an account stated. Plea, non assumpsit. The plaintiff, when 
in the defendant’s employ, was dismissed without previous 
warning and was paid her wages up to the time of dismissal. 
The action was brought to recover a month’s wages, commencing 
from the day of her discharge. The under-sheriff nonsuited the 
plaintiff on the ground that the declaration should have been 
special, and that she could not recover under the common count 
for work and labor. The rule was discharged, Lord Chief Baron 
Pollock saying he regretted that the party was unable to recover 
her claim ‘‘in this form of count; it isnot the proper form, but 
it should have been a special one. The ease of Archard v. 
Hornor governs the present; it has been recognized by all the 
courts, and has been acted upon in this court, in the case of 
Broxham v. Wagstaffe, 5 Jurist, 845.’’ Barons Parke and Alder- 
son concurred therein, the former saying, ‘‘The good sense of the 
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matter is to be found in Archard v. Hornor, which was after- 
wards confirmed by the Court of Queen’s Bench in the ease of 
Smith v. Hayward, and also by this court.’’ In Emmens v. 
Elderton, 13 C. B. 495, 76 E. C. L. 495, 4 H. L. Cas. 624, Mr. 
Justice Crampton of the Exchequer Chamber wrote as follows: 
‘‘The result of the modern authorities, as to the remedies of a 
servant wrongfully discharged, is well discussed in the passage 
in 1 Smith’s Leading Cases, 67. He is said to have the election 
of treating the contract as continuing, and suing for damages for 
the breach by the discharge; or, of treating it as, and acquiescing 
in its being, rescinded by the wrongful act of the master, and 
bringing an action on the quantum meruit for the work actually 
performed ; and it is added, that he may wait till the termination 
of the period for which he was hired, and may then, perhaps, 
sue in indebitatus assumpsit for the whole wages, relying on the 
doctrine of constructive service. It is clear, since the decision 
of Fewrngs v. Tisdal, that this last remedy cannot be maintained 
in the shape of indebitatus assumpsit ; for the simple reason, that 
the allegation of his being indebted for work done is untrue.”’ 
To the same effect are Goodman v. Pocock, 15 Ad. & El. (N. 8.) 
576, 69 E. C. L. 576; Wood v. Mayes, 1 Wkly. Rep. 166. 

The exact question now presented does not seem to have 
been directly passed upon by this Court. Yet in several cases 
determined by it kindred questions have been involved, and the 
decisions rendered are consonant with the rule which finally 
obtained in England, and are quite controlling in the case before 
us. In Derby v. Johnson, 21 Vt. 17, the action was book account, 
and the plaintiffs presented an account for labor performed, and 
for materials furnished, by them, in the prosecution of work 
under a special contract by which the plaintiffs agreed with the 
defendants to do all the stone work and blasting on a certain 
piece of railroad, at prices specified. After the plaintiffs had 
worked a month in performance, the defendants directed and re- 
quested them to cease labor and to abandon the further execution 
of the contract, in consequence of which the plaintiffs immediately 
ceased laboring under the contract and abandoned its further 
execution. The auditor, finding that the items of plaintiffs’ 
account were reasonably and properly charged, upon the facts 
reported submitted to the court the question whether the plain- 
tiffs were entitled to recover, and if so, what amount. It was in- 
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sisted by the defendants that their request and direction to the 
plaintiffs to cease work and abandon the execution of the con- 
tract should be considered in the light of a proposition which the 
plaintiffs were at liberty to accede to or disregard, and that 
having acquiesced therein by quitting the work, the contract 
was to be treated as having been relinquished by the mutual 
consent of the parties. Thus the power of the employers to 
stop the execution of the contract by the employees, and the right 
of the latter to recover for services performed, were questions 
before the court. It was held that the direction of the de- 
fendants to the plaintiffs to quit the work was positive and un- 
equivocal; that the employer in a contract for labor has the 
power to stop the completion of it, if he choose, subjecting him- 
self thereby to the consequences of a violation of the contract; 
that the workman, after notice to quit, has no right to continue 
his labor and claim pay for it; that the plaintiffs, having been 
prevented from executing their part of the contract by the act 
of the defendants, were entitled to recover, as upon a quantum 
meruit, the value of the services they had performed under it, 
without reference to the rate of compensation specified in the 
contract; and that they might, in addition thereto, in another 
form of action have recovered their damages for being prevented 
from completing the whole work. In Sherman v. The Cham- 
plain Transportation Co., 31 Vt. 162, by the contract declared - 
upon the defendants were allowed to use on two of their steam- 
ers two machines, known as ‘‘Sickles’ patent cut-off,’’ belonging 
to the plaintiff, and a patent right, known as ‘‘Stevens’ patent 
eut-off,’’ also owned by the plaintiff, on another of their steam- 
ers, for an agreed sum per annum, so long as defendants con- 
tinued to use said machines and said patent right. The company 
used the machines and the patent right for some seasons, paying 
therefor according to the contract, and then notified the plaintiff 
that they would not pay him anything further for the use of 
the cut-offs, but continued to use them the same as before the 
giving of such notice. It was urged that the company had the 
right to repudiate the contract and refuse to suffer the other 
party to proceed under it, and thereby subject itself to damages 
for breach of the contract. The court said that in cases of hiring 
either party may always put an end to the contract by violating 
its terms, and only becomes liable for damages for the breach of 
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the contract—stating in support thereof the rule declared in 
the later English cases to which we have made reference. It 
seemed to the court at first blush that this principle of law was 
applicable to the case, but upon more reflection it was determined 
otherwise, because of the peculiar species of the contract, and the 
defendants should not be allowed to repudiate it in part, and not 
in toto. 

Perhaps it cannot be said that the court’s statement of the law 
respecting the right of a party to terminate a contract of hiring, 
and the resulting liability, was essential to the disposition of that 
case; yet it was an expression of opinion upon a point argued 
by counsel and deliberately passed upon by the court; and if it 
is a dictum, it is ‘‘a judicial dictum as distinguished from a 
mere obiter dictum—i. e. an expression originating alone with 
the judge who writes the opinion, as an argument or illustra- 
tion.’’ Rhoads v. Chicago and Alton R. R. Co., 227 Til. 328, 10 
Ann. Cas. 111; Brown v. The Chicago & N. W. R. Co., 102 Wis. 
137, 78 N. W. 771, 44 L. R. A. 579. 

In Chamberlin v. Scott, 33 Vt. 80, the declaration contained 
a general count for work and labor, and a special count upon 
the contract. By the contract the plaintiffs agreed to draw for 
the defendant, from premises described, a lot of timber, and 
deliver such portion thereof as the defendants should direct on 
board of the cars at a certain depot, and deliver the rest at one 
of the saw mills named as the defendants should direct, the whole 
job to be finished by a day specified. The evidence showed that 
the plaintiffs completed the drawing of the timber before the 
expiration of the time limited, but as the defendant failed to 
furnish cars upon which to load the timber drawn to the depot 
until after that time had expired, they did not load it. The 
court reiterated the principles of law enunciated in Derby v. 
Johnson, as having been recognized in this State, and held ac- 
cordingly. In White v. Lumere North American Co. Ltd., 79 
Vt. 206, 64 Atl. 1121, the declaration was special to recover 
damages for breach of contract in dismissing the plaintiff with- 
out cause when in performance of his duties and before the end 
of the period for which he was employed. The defendant ex- 
cepted to the charge to the jury, that the consummation of the 
lease for a term which exceeded the plaintiff’s employment, by 
the terms of which all the plant, property, and business of the 
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defendant passed into the hands of the lessee, was a breach of the 
contract, entitling the plaintiff to maintain the action, unless 
' his subsequent conduct precluded him from setting that up as 
a breach. This part of the charge was held to be without error, 
except that the last and modifying clause, relating to the plain- 
tiff’s subsequent conduct, was erroneous, consequent on the 
further holding that the defendant had the power to dismiss the 
plaintiff without cause, by subjecting itself to damages for a 
breach of the contract, and the plaintiff was not at liberty to 
disregard the dismissal by continuing his labor and claiming 
pay therefor after notice of his discharge. The propositions of 
law there stated by the court were necessarily involved in the 
determination of the case, and consequently they are of the 
doctrine of the case for which the decision is authority. 

Four cases from this Court are cited and relied upon by 
the plaintiff in support of his position; but an examination 
shows them severally to be in harmony with those to which we 
have made reference. Thus, Boardman, Admr. v. Keeler, 21 
Vt. 77, was debt on bond, and general counts for work and labor. 
The plaintiff’s intestate, Paro, executed a promissory note by 
which he promised to make for the defendant and deliver at his 
store four installments of a certain number of pairs of boots, 
each by a day named, Paro to find pegs and wax; and the de- 
fendant ‘‘to find the rest of the stock.’’ The condition of the 
bond was, that if Paro should perform the services specified in 
the note, and the defendant Should within ten days after ‘‘ full 
payment’’ thereof execute and deliver to Paro, or his assigns, a 
gogd and valid deed of certain premises, then the bond should be 
void; but otherwise in force. Paro complied with the provisions 
of the note as to the first three installments, also as to a portion 
of the fourth. The assignee of the bond, within the time allowed 
by the contract, demanded of the defendant the leather of which 
to make the rest of the boots due on the note; whereupon the 
defendant furnished leather for part of the boots so due, and 
refused to furnish more,—leaving thirty-four pairs still due at 
the expiration of the time limited. It was considered that the 
case showed in substance a tender of the service according to the 
contract, and a refusal of it by the defendant, in refusing to 
furnish the essential leather as demanded; and ‘‘that the tender, 
wrongfully refused, should have the effect of actual performance, 
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so far as to give a right of action on the bond.’’ The plaintiff 
before us relies upon the holding shown by the clause here quoted 
as a precedent in hig favor. Yet not only is the force of the 
holding limited by the concluding modifying clause, but it clearly 
appears from the context that the Court then understood, and 
made it plain, that the holding could have no application to the 
question of a right to recover for constructive service. The 
court below charged the jury that the measure of damages was 
the value of the land at the time it should have been conveyed, 
with interest thereon. The rule there laid down was held to be 
in general the proper one where the entire consideration for the 
conveyance has been received by the party who is to give the 
deed; yet in the circumstances there shown the measure of 
damages was the value of the land only in proportion as the land 
had been paid for, the Court saying: ‘‘But a mere tender of 
service operates no actual benefit to the other party. And 
though, if he wrongfully refuse it, he may forfeit any considera- 
tion previously advanced in payment for the service, it is another 
question, whether he is bound to render the same prospective 
compensation, as if the service had in fact been performed. No 
principle of equal and exact justice would appear to indicate 
such a rule * * * * The just distinction is between a consideration 
already advanced for the service, and a payment to be made for 
it after performance. The first may probably be forfeited by a 
wrongful refusal of the service when duly tendered. But in 
the latter case, though the party tendering the service will be 
entitled to sue upon the contract, yet the recovery should be 
restricted to the extent of his actual damages’’: Paul v. School 
District, 28 Vt. 575, was an action in assumpsit to recover for 
services rendered in teaching school, and damages for not being 
permitted to continue for the full term of the contract. The 
plaintiff being dismissed after part performance, it was held that, 
unless incompetency or unfaithfulness be shown, he could not be 
deprived of his right to complete the performance without a 
claim to damages resulting from such breach of the contract: 
Cashen v. School District, 50 Vt. 30, was in book account. When 
the plaintiff had taught school in defendant district twenty-three 
days, in part performance of her contract for the term of twelve 
weeks, the school house was burned. After the fire, but on the 
same day, the plaintiff was told by the prudential committee 
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that if he could get a place for the school she should go on with 
it; and she, not being discharged from the contract, nor it re- 
pudiated in any way, held herself in readiness to go on with the 
work through the entire term. She was given to understand that 
she was expected to be ready and able to resume her service of 
teaching, it being treated as contingent at most whether a place 
would be provided for a continuation of the school. It was held 
that she performed the service of her employment in just the 
way the employer enabled and required her to do it, and that she 
was entitled to be paid according to the terms of the contract: 
and Davis v. Streeter, 75 Vt. 214, 54 Atl. 185, the last of the four 
eases from this Court on which the plaintiff relies, was an action 
of general assumpsit. There the evidence tended to show that 
the plaintiff rendered services by way of work and labor for the 
defendant under a special contract which he forced her to 
abandon before complete performance. It was held that this 
evidence tended to support a quantum merutt recovery under the 
general count for such services performed. 

No ease has been called to our attention, and we have found 
none, in which the doctrine of constructive service has been ap- 
plied, or recognized as law, in this State. On the contrary, we 
think the decisions of this Court to which reference has been 
made, some of them precedential in nature, show the law here 
to be, that a servant who was dismissed during his performance 
of an entire contract, by the master, without cause, cannot by 
waiting until the end of the term for which he was employed 
sue for and collect wages, as such, for the portion of the term 
after the time of his dismissal. As before seen, the law does not 
permit a servant to continue to work and claim pay for it after 
his discharge. To allow him to do so would be inconsistent with 
the right of the master to stop performance by the servant, by 
taking upon himself the lability for resulting damages. How 
~ much more inconsistent would it be to say that when no work is 
subsequently done by the servant, he may bring indebitatus 
assumpsit and recover for constructive service? The reason 
given by Mr. Justice Crampton why such a remedy cannot be 
maintained, that the allegation of the master’s being indebted 
for work done is untrue, is substantiated by the holding of this 
court in Curtis v. Smith, 48 Vt. 116, that a plaintiff cannot 
recover on the common count for work and labor done and per- 
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formed, without showing that he has performed work and labor 
for the defendant at his request, either expressed or implied. 

It follows that the defendant’s motion for a verdict should 
have been granted. . 

The plaintiff says, however, that the parties were heard on 
their evidence the same as they would have been had the declara- 
tion been special for damages, and hence, on the authority of 
Chaffee v. Rutland Railroad Co., 71 Vt. 384, 45 Atl. 750, an 
amendment of the declaration should be permitted by filing a 
special count to conform to the proof in this respect, and that on 
filing the same the judgment should be affirmed. The defendant 
objects thereto, denying that the case was fully heard on questions 
which would arise in a trial for damages. Regardless of the 
range of the evidence, leave to file such new count cannot be 
granted. As seen, to entitle the plaintiff to recover in the present 
case he must show that he performed work and labor for the de- 
fendant at his request; while in an action for damages for 
breach of the contract,—the plaintiff’s only available remedy,— 
he would need to prove, not that he performed such services, but 
that he was prevented by the defendant from so doing in com- 
pletion of the existing contract between them. Clearly the 
causes of action are not the same, and the declaration cannot be 
amended to give the latter remedy. Brodek & Co. v. Hursch- 
field, 57 Vt. 12; Estabrooks v. Fidelity Mut. Fire Ins. Co., T4 Vt. 
202, 52 Atl. 420. And since this suit cannot be maintained on 
any declaration which may be filed in amendment, final judg- 
ment will be rendered here. 


Judgment reversed and judgment for the defendant to 
recover his costs. 
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Attachments—Attaching Defendant’s Real Estate in a Town 


‘““Bounded as Said Town 1s Bounded’’—Eff ect—Leases— 
Rights of Lessee—New Lease—Acceptance—E ff ect—Sur- 
render of Lease—Effect—Breach of Terms of Lease—For- 
feiture—Time—Preservation of Attachment Inen. 


Where a quarry lease covering certain specified real estate in the town 


of Wells was duly executed, witnessed, acknowledged, and recorded, 
an attachment in a suit against the lessees of “all the real estate 
with the appurtenances thereof with the defendants’ right in equity 
to redeem the same, situate in said town of Wells, and bounded as 


‘said town is bounded, and of all the defendants’ interest in the 


lease of the quarries in Wells,” made by lodging a copy in the 
town clerk’s office, was sufficient to create a valid lien on all rights 
and interest of the lessees in the land covered by the lease, but 
did not cover any rights that the lessees acquired from the same 
lessor in adjacent lands in that town, and on which they were 
then quarrying under a subsequent verbal arrangement with her. 


Where tenants under a quarrying lease accepted a new lease of 


five-eighths of the same land and of other land adjacent thereto, 
and containing material provisions inconsistent with the old lease, 
touching all the land covered by the second lease, it constituted, 
as between the lessor and lessee, a surrender of the old lease by 
operation of law as to so much of the land within the old demise as 
was included in the new. 


Voluntary surrender of an old lease by operation of law consequent 


upon the execution of a new one imposing different obligations, 
but not conditioned on such surrender, did not affect the lien of a 
prior attachment of the then existing rights of the lessees in the 
old leasehold estate. 


VT.] HUGHES ET AL. v. FARMERS NAT. BANK AND FISH. 387 


Where a lessor made no attempt to forfeit a quarry lease for breach of 
a condition, until an attempted re-entry made two and three quar- 
ters years after the lessdrs had discontinued all work on the quarry, 
and during which time they were quarrying on the lessor’s ad- 
joining property under a verbal agreement with her conditioned on 
the payment of royalties in arrear under said lease, the attempted 
forfeiture was too late. 

Where attachments were duly made of lessee’s rights under a quarry 
lease, and executions levied on the attached property within five 
months after final judgments, the attachment liens were preserved. 


APPEAL IN CHANCERY. Heard on pleadings and master’s 
report at the March Term, 1903, Rutland County, Stafford, 
Chancellor. Decree for the orators. The defendants appealed. 
The bill seeks to restrain the defendants from selling the premises 
on their attachment liens, under executions issued within five 
months after rendition of final judgments, on the ground that a 
cloud would thereby be cast upon their title; and insisting that, 
if defendants can hold any interest of Schiff & Leonard in the 
premises, the orators have the right, as subsequent bona fide 
purchasers, to redeem the premises from that lien. 


S. E. Everts for the orators. 


The attachment does not describe, and therefore does not 
cover, any lands not embraced in the first lease. Clemons v. 
Clemons, 69 Vt. 545; Pond v. Baker et al. 58 Vt. 293. 

If an agreement is such that the property is to remain in 
the lessor until the payment of the rent and no re-entry is re- 
quired to vest in him, or if the right of the lessees does not 
become perfect until a certain part of the contract is performed, 
it will not be attachable as to the tenant. 4 Cyc. 566; Paris v. 
Val, 18 Vt. 277; Dickenson v. Ray, 55 Vt. 62. 

If debtor’s primary interest is dependent on a contingency 
it is not attachable. 4 Cyc. 564. The right to attach an equit- 
able interest is not denied, but it does not follow that every 
equitable interest is attachable. 4 Cyc. 560; Chase v. York Co. 
Savings Bank, 89 Tex. 316. . 


O. M. Barber and J. B. McCormick for the defendants. 
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A parol lease of a mine is valid where the lessee enters there- 
under and expends labor and money in preparations for mining. 
Ruffats v. Societe Anonyme, 37 Utah 591; 10 Utah 386; Sheldon 
v. Davy & Jones, 42 Vt. 637; Holmes v. Caden, 57 Vt. 111; Felch 
v. Hooper, 111 Mass. 52; Davenport v. Lacon, 17 Conn. 278; 
Wallace v. Scoggins, 17 Am. St. Rep. 749. 

An attachment of the debtor’s property of all the real 
estate in a given town is good to hold lands and real estate and 
all interest in real estate owned by the defendant in the town. 
Young v. Judd, Brayt. 151; Clemons v. Clemons, 69 Vt. 545. 

The orators are not purchasers in good faith. They knew 
the extent of the possession of Schiff & Leonard. They knew of 
the attachments of the bank and that the suits were pending. 
They were put upon inquiry and it was their duty to pursue 
that inquiry with reasonable diligence and an honest desire to 
ascertain the truth. Hackett v Callender, 32 Vt. 97; Gifford 
v. Bank, 63 Vt. 114; Hart v. Bank, 33 Vt. 252; Holmes v. Caden, 
57 Vt. 115; Perrin v. Reed, 35 Vt. 2; Allen v. Gates, 73 Vt. 222. 
And there can be no escape from the lease of Sept., 1890, as 
the attachment of that lease was in full force when the second 
lease was made, and the fact that the second lease covered the 
lands included in the first lease does destroy the lien of the 
prior attachment. Downer v. Norton, 19 Vt. 388; Hyde v. 
Barney, 17 Vt. 280. 


Watson, J. On September 6, 1890, Mary Jane Paul and 
Jemima Clark made and executed to William Leonard and 
Charles Schiff a lease of certain land therein described, being 
part of the Clark and Paul farm, situated in the town of Wells, 
for the sole purpose of quarrying and manufacturing roofing 
slate within and from the premises for so long as suitable 
material therefor could be found, or until the slate rock therein 
should be exhausted, together with all rights and privileges 
necessary and incidental to said business, the lessors reserving 
the full use for farming purposes of all that part of the leased 
premises which should not be in use in quarrying. The lessees 
therein covenanted to manufacture roofing slate from the prem- 
ises as long as suitable material could be found for the purpose, 
and not to cease or suspend working under the lease for more 
than three months in any one year; to render to the lessors 
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quarterly in every year a full and true account in writing of 
the slate manufactured and of all stone for other purposes sold 
from the premises during the preceding three months; to pay 
to the lessors at the expiration of each such period the royalties 
stipulated in the lease, for the privilege granted; and in ‘case 
of failure by the lessees to comply with any of these provisions 
the lease and all rights thereby granted, at the election of the 
lessors, should cease and be void, with the right of reentry upon 
and to repossess the premises as though the lease had not been 
granted. This lease was executed with all the formalities re- 
quired by law and was duly recorded in the town clerk’s office 
of the town in which the land is situated. 

On receiving this lease the lessees, under the firm name of 
Schiff & Leonard, entered upon the premises and began quarry- 
ing, manufacturing, and selling slate, thus continuing until about 
June, 1903, when, becoming convinced that the rock on the land 
within their demise was not of a character from which slate 
could be made at a profit, and that pay rock could be found 
outside of that territory on a strip of land a few rods wide to the 
south and adjoining, they moved their derrick onto this strip 
and opened a quarry there, called here the new quarry, which 
they continued to work until they transferred their subsequently 
acquired rights therein to Hughes as stated below. 

About the time Schiff & Leonard thus moved their derrick, 
and from time to time thereafter during the progress of their 
work on the last named quarry, they applied to the lessor Mrs. 
Paul for a new lease, or change in the old one, to cover the quarry 
where they were then working, stating in substance that the 
opening and working of the first quarry had been to their great 

loss; that she ought to give them a chance to get their money 
back by opening and working this new one, which was apparently 
valuable. Thereupon Mrs. Paul said in substance that if they 
would pay the back royalties due under the first lease, properly 
work the new quarry, make prompt reports and promptly pay 
the royalties as provided by the terms of the first lease, they 
might go on and continue to work the new quarry and she would 
protect them. These conditions were agreed to by Schiff & 
Leonard and they, relying on this agreement, thenceforth 
worked only the new quarry. 
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Within the time when the work was thus going on under 
this verbal agreement, and on the 12th day of September, 1903, 
the attachments of the defendant bank were made. No claim is 
made but that they were good, and prior in point of time to the 
rights of the orators, so far as the premises covered by the 
lease of September 6, 1890, called here the first lease, are con- 
cerned. Their validity is questioned, however, as to the strips of 
~ land immediately south thereof, containing the new quarry. 

It is unnecessary to determine just how Schiff & Leonard 
stood under the verbal arrangement with reference to the latter 
quarry, for assuming their relation to have been that of lessees, 
as claimed by the defendants, the attachments did not cover 
that property. The land attached is described in the return as 
‘all the real estate with the appurtenances thereof, with the 
defendants’ right in equity to redeem the same, situate in the 
said town of Wells and bounded as the said town is bounded.’’ 
Such an attachment by copy in the town clerk’s office was suffi- 
cient to create a valid lien on all the rights and interests of 
Schiff & Leonard in the real estate covered by the first lease, 
since to that extent their ownership appeared by the record of 
land titles, to which reference could be had for the precise 
property, or property rights and interests, referred to in the 
return, upon the principle that that is sufficiently certain which 
ean be made certain. Young v. Judd, Brayt. 151; Clemons v. 
Clemons, 69 Vt. 545, 38 Atl. 314. But no right or interest had 
by them in land outside of the limits of that lease, under the 
verbal arrangement, was apparent of record, hence as to such 
rights and interests the return was incapable of being reduced 
to a sufficient certainty, and no lien was created thereon. Hoy 
v. Wright, Brayt. 208. Nor did the attachment of ‘‘all of the 
defendants’ interest in the lease of the quarries in Wells,’’ even 
though this clause be construed as an intended attachment of 
defendants’ interest in the premises covered by the lease, extend 
beyond the land described in the first lease; for the attachment 
of all the real estate, etc., situate in the town of Wells and 
bounded as the town is bounded, as the property of the de- 
fendants, relying upon the land records to aid in the description 
of the property intended to be attached, as above shown, indicates 
that the officer then had in mind the premises within the limits 
of the lease there recorded; and there is nothing in the case 
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indicating that in specifying ‘‘the lease’’ in the other clause of 
the return he intended any lease other than the one of record. 
Moreover, but one lease is referred to in this clause of the return, 
and if it were held that the reference may be either to the 
premises covered by the verbal lease or to those within the lease 
recorded, such a holding would render that part of the attach- 
ment void for uncertainty. See Whitaker v. Sumner, 9 Pick. 
308; Lambard v. Pike, 33 Me. 141; Porter v. Byrne, 10 Ind. 146, 
71 Am. Dee. 305. 

On the 28th day of September, 1895, the landlady executed 
and delivered to William Leonard and Elizabeth Schiff, wife of 
Charles Schiff, a lease properly signed, sealed, and acknowledged. 
This lease, known as the second lease, was duly recorded on the 
28th day of the following month. The name of Elizabeth Schiff 
was used therein instead of that of her husband as a matter of 
convenience among the parties, whatever interest she took being 
entirely for his benefit. And it was agreed on the trial before 
the master that for all purposes of this case, this second lease 
shall be regarded the same as if the name of Charles Schiff had 
been written therein wherever the name of Elizabeth Schiff ap- 
pears; that all references therein to her shall be treated as if to 
him; and that all rights of the parties in this case shall be the 
same as if the lease had been made to and with him instead of 
her. | ! 
The second lease covers all the land within the limits of the 
first, except a strip six rods wide on the north, and includes 
additional land on the east, also on the south; and within its 
limits is the new quarry. The term and the general purpose 
of the second lease are like those of the first. To some other ~ 
of their respective provisions advertence will be had in a later 
paragraph. January 16, 1896, Elizabeth Schiff and William 
Leonard, as composing the firm of Schiff & Leonard, by agree- 
ment in writing signed and sealed by them, and for a valuable 
consideration, sold and assigned to the orator Anthony Hughes 
the second lease together with the rights and privileges therein 
granted, free and clear of incumbrance. At that time defendants 
John Edwards and John W. Edwards held a lease of quarry 
rights upon all of the Paul and Clark farm, except the strip six 
rods wide on the north, and the part covered by the second lease. 
Hughes took his said assignment with the expectation and pur- 
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pose of forming a partnership with the Edwardses and merging 
their leasehold rights; but later ascertaining that there were 
royalties in arrear and that the provisions of the leases to Schiff 
& Leonard and to Leonard & Elizabeth Schiff had not been kept — 
and performed by the lessees, he did not make a merger assign- 
ment, as had been contemplated. On the 5th day of March, 
1896, Mrs. Paul and her husband made and executed to Hughes 
and the two Edwardses a lease covering quarry rights upon 
all of said farm, except a strip six rods wide on the north side, 
which lease six days later was duly recorded. It is found that 
at the time of the execution of this lease Hughes was in pos- 
session of the premises in question, and thereafter so continued 
with the Edwardses, operating under that instrument. 

Judgments were rendered in favor of defendant bank 
in the two cases in which the attachments in question were made, 
at the March term, 1896, of Rutland County Court. That term 
was adjourned without day May 25, 1896. . Executions were 
issued on the judgments September 24, 1896, and the same were 
levied on the land and premises described in the first and second 
leases, respectively. Yet since at the time of the levy Schiff and 
Leonard owned no right or interest in any of the real estate 
levied upon,—of which the execution creditor had at least con- 
- structive notice,—the levy in any event had force only to the 
extent of the validity of the attachment liens, which as we have 
seen did not extend outside of the premises described in the first 
lease; and it is argued that even as to these premises the attach- 
ment liens had been made inoperative by a reentry of the lessor 
for noncompliance by the lessees and their assigns with the terms 
of the lease. 

It is found that Schiff & Leonard did not make reports as 
provided in the first lease, nor in accordance with the verbal 
agreement under which the new quarry was operated before the 
execution of the second lease; that they did not pay the royalties 
as required by the first lease, by the verbal agreement, or by the 
second lease. There is still due about four hundred dollars of 
royalties, a considerable part of which is for slate made and sold 
from the first quarry, and more for slate made and sold from the 
second quarry prior to the execution of the second lease. They 
were in default when the attachments were made, when the ex- 
ecutions were levied, and ever after each to the present time. 
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Mrs. Paul from time to time during the working of the 
quarries by Schiff & Leonard made complaint that they did not 
pay for slate made and sold according to the agreements, and in- 
formed them that unless they did comply with such terms, and 
pay what they were in arrears, they must stop work, and that 
she would assert her right to terminate their lease. Yet she 
continued to receive whatever royalties Schiff & Leonard offered 
her, knowing they were continuing to work; and when she 
learned of their assignment to Hughes she called upon him to 
pay the back royalties, but he did not do so. No further action 
was taken in the matter until March 11, 1896, when she undertook 
to reenter upon the premises in question for breach of the con- 
ditions of the leases by the lessees and their assigns. It is con- 
tended by the orators that the first lease and all rights under it 
were terminated by this action of the lessor; whereas on the part 
of the defendants it is said that the pretended reentry was a pro- 
ceeding instituted by the orators against themselves for the pur- 
‘pose of defeating the liens ofthe defendant bank under its 
attachments. . 

While the first lease was yet in force, except so far as its 
provisions may have been affected by the parties thereto entering 
into the verbal agreement relative to the new quarry and oper- 
ating under it, the second lease from the lessor was accepted by 
the tenants, covering all the premises of the first except a strip” 
on the north end six rods wide,—which strip was three-eighths 
of the whole land within the first lease,—together with additional 
territory on the east and also on the south. The new lease was 
for the same term, and for the same purpose, as the old; but by it 
an account of all slate made and sold was to be rendered by the 
tenants to the landlady monthly instead of quarterly as by the 
old lease, and by it the slate was newly classified, and the royalty 
to be paid materially reduced. The new lease contained a pro- 
vision whereby the tenants agreed to pay the landlady four 
months’ back royalty,.then due, on a future day named, and 
other provisions for the lessor’s benefit not before existing, with 
the right of reentry in case of failure to perform any of the con- 
ditions therein specified. It cannot be said that there was a 
surrender in fact of the premises or any part thereof covered by 
the old lease; yet we think the acceptance by the tenants of the 
new lease containing material provisions inconsistent with the 
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old lease, touching the rights and liabilities under the grant of 
five-eighths of the same premises, constituted a surrender by 
operation of law of so much of the land within the old demise as 
was included in the new as between the landlady and the tenants. 
Com. Dig. tit. Surrender, (I 2.) ; Lyon v. Reed, 13 M. & W. 285; 
McDonnell v. Pope, 9 Hare 705, 41 Eng. Ch. 705, 68 Eng. Re- 
print, 697; Boynton v. Morgan, 22 Q. B. D. 74; Holme v. Bruns- 
kill, 3 Q. B. D. 495; Dreyfus v. Hirt, 82 Cal. 621, 23 Pac. 193; 
John R. Davis Lumber Co. v. Miuwaukee First National Bank, 90 
Wis. 464, 63 N. W. 1018. However, the surrender being volun- 
tary and not by a condition in the grant, it could not affect the 
interests of the attaching creditor previously created and then 
existing against the tenants, in the leasehold estate. The govern- 
ing principle of law is stated by Lord Coke as follows: ‘‘But 
having regard to strangers, who were not parties or privies there- 
unto, lest by a voluntary surrender they may receive prejudice 
touching any right or interest they had before the surrender, the 
estate surrendered hath in consideration of law a continuance.’’ 
Co. Litt. 338. b.; and by Lord Comyns, ‘‘But the estate shall 
have continuance notwithstanding the surrender, to avoid a prej- 
udice to a stranger.’’ Com. Dig. tit. Surrender, (L. 3.); Great 
Western Ry. Co. v. Smith, (1876) 2 Ch. Div. 235; Clements v. 
Mathews, (1883) 11 Q. B. 808; Firth v. Rowe, 53 N. J. Eq. 520, 
32 Atl. 1064; Hten v. Luyster, 60 N. Y. 252; Farnum v. Hefner, 
79 Cal. 575, 21 Pac. 955, 12 Am. St. Rep. 174. The question of 
what burdens and liabilities may go with such continuing estate, 
in equity, as against the person claiming under the lessee, is not 
presented by the facts of record. 

At the time of entering into the verbal agreement Mrs. Paul 
knew that Schiff & Leonard had discontinued operations on their 
leasehold and had moved their derrick therefrom to the place of 
the new quarry. She was told by them in substance that the 
business had been carried on at the former place at a heavy 
loss, and that they wished to be given a chance to retrieve such 
losses by quarrying and working at the new opening. And the 
fact that they had not complied with the provisions of the first 
lease respecting continuous work, the rendition of accounts, and 
the payment of royalties, she well knew. In these circumstances, 
we think the entering into the verbal agreements effected an in- 
tentional waiver by her of the right to insist upon the provision 
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first above named, and once waived it could not afterwards be a 
ground of forfeiture. As no quarrying was subsequently done 
on the premises of the first lease, there was no occasion for ren- 
dering later accounts in connection therewith. And the payment 
of the royalties in arrear was made one of the conditions of the 
verbal arrangement. We need not consider whether by force of 
this arrangement all right of forfeiture for past failures to render 
account and to pay royalties according to the terms of the first 
lease were waived by the lessor; for if they were not, she could 
exercise such right only by acting promptly. The so-called re- 
entry was her first attempt and this, being some two and three- 
fourths years after the discontinuance of all work on or at the 
old quarry, was too late for the right to be available. Van Dyke 
v. Cole, 81 Vt. 379, 70 Atl. 593. 

Nor could any right of forfeiture had by the lessor for non- 
compliance with the provisions of the second lease, nor any ex- 
ercise of such right, affect the rights of the bank under its 
attachments; since as to such rights, we have already seen, the 
portion of the leasehold estate under the first demise, surren- 
dered, in consideration of law had a continuance, and as to the 
other portion the record does not show that the term ever 
terminated, even as between the parties. 

It follows that whatever may have been the effect of the lease 
of March 5, 1896, from the lessor to the orators, and of the 
subsequent so-called reentry by the lessor, as to the second lease 
and those having rights under it, the attachment liens were not 
affected thereby. And since the executions were levied upon the 
property attached within five months after the rendition of the 
final judgments, the attachment liens were preserved and the 
bank is entitled to proceed under the levies according to law, 
to the satisfaction of its executions. 

To the extent that the levies are here upheld the temporary 
injunction was wrongfully issued, should be dissolved, and the 
case retained below for the assessment of injunction damages, if 
any are claimed. Beyond this, the levies being illegal, the tem- 
porary injunction was properly issued and should be made 
perpetual. 


Decree reversed and cause remanded with directions that a 
decree be entered in conformity with this opimon. The de- 


396 CAVERLY-GOULD CO. v. SPRINGFIELD & ALEXANDER. [83 


fendants to recover costs in this Court. Let the costs below be 
there determined. 


THE CAVERLY-GOULD COMPANY v. VILLAGE OF SPRINGFIELD AND 
W. L. ALEXANDER. 


February Term, 1910. 
Present: Rowe, C. J.. MUNSON, WATSON, HASELTON, and Powsss, JJ. 


Opinion filed May 7, 1910. 


Mumcipal Corporations —Taxation —Exemptions —Contract— 
Consideration—Exemption by Vote of Town—Forfeiture of 
Exemption — Legislatwe Power — Delegation — ‘‘ General 
Taxes’’—‘‘Special Assessments.’’ 


Exemptions from taxation regularly made by vote of a town under 
V. S. 365 are binding contracts, if seasonably accepted with a view 
to the exemption and supported by a sufficient consideration. 

The vote of a town, regularly had under V. S. 365, “to exempt from 
taxation for a period of ten years all manufacturing establishments 
investing a capital of five thousand dollars, which may be estab- 
lished and put into operation during the next twelve months,” 
was authorized by the statute, which did not require a special vote 
to exempt each particular concern to which the exemption was ac- 
corded, and the vote was in the nature of an offer which, when 
seasonably accepted and acted upon by any one complying with its 
requirements with a view to the exemption, resulted in a contract 
binding on the town. 

The language of the vote is plain, and cannot properly be construed to 
imply that an exemption acquired thereunder should be lost by 
subsequently leasing the exempt plant to be operated by a lessee 
that conducted a different business in that town when the vote was 
passed. 

The rule that necessary implications of a written contract are as much 
a part thereof as though plainly expressed therein does not apply 
unless the implications arise from the language employed in the 
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instrument, or are indispensable to effectuate the intention of the 
parties. 

When the language of a written instrument is obscure, imperfect, or 
ambiguous, it is open to construction, but in construing it the 
court can go no further than to collect the intention of the parties 
from the language employed as applied to the subject-matter in 
view of the attendant circumstances, and cannot, by implication, 
put into the instrument what the parties have left out of it, though 
by mistake, nor reject what they have put into it, unless repugnant 
to some other part. 

When by legislative enactment, or authorized municipal vote, exemp- 
tion from taxation is made to depend on the continuance of a 
business, the use of property for designated purposes, or other 
conditions, the exemption is forfeited on condition broken. 

Although legislative contracts exempting from taxation are to be con- 
strued most favorably to the State when their meaning is reason- 
ably doubtful, yet, if not reasonably doubtful, they should be con- 
strued so as to effectuate the intention of the parties, the same as 
are contracts between private persons. 

Towns and villages are governmental agencies, and as such are pecu- 
liarly subject to legislative control and subordination; and when 
not restrained by the Constitution, as it is not in this State, the 
Legislature, having the power to tax, can confer that power on 
municipalities in such measure as it pleases; and as the power to 
tax includes the power to exempt from taxation, it may confer that 
power upon them in like measure; and, if it does so, the exercise 
of such right by the municipality in a legal way has the effect 
of statute law. 

A vote of a town, regularly had under V. S. 365, to exempt a manufac- 
turing plant from taxation for a specified time precludes an in- 
corporated village in that town from assessing and collecting 
general taxes on such property during the time so specified, but 
not from the levy of special assessments thereon for municipal 
improvements. 

There is a plain distinction between “general taxes” and “special assess- 
ments.” General taxes are based on the fact that the government 
must have revenue, and are exacted on the principle that all 
citizens and property within its jurisdiction should contribute, 
without special benefit, to the expense of affording that common 
advantage which results from the general protection of persons and 
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property; while special assessments are exacted on the theory of 
special benefit conferred by a local improvement on the property 
assessed for the expense thereof. 


APPEAL IN CHANCERY. Heard on bill and answer at the 
June Term, 1909, Windsor County, Hall, Chancellor. Decree 
for the orator. The defendants appealed. 

The pleadings show that defendant Fairbanks is collector 
of taxes of the village of Springfield ; that the orator is a corpora- 
tion organized under the laws of this State on June 1, 1898; 
that at a special meeting duly held on March 26, 1898, the town of 
Springfield voted ‘‘to exempt from taxation for a period of ten 
years all manufacturing establishments investing a capital of 
over five thousand dollars which may be established and put in 
operation during the next twelve months’’; that, ‘‘relying upon 
and intending to accept and meet the provisions and conditions 
of said vote,’’ and before the expiration of the twelve months 
therein limited, the orator put in operation in the village of 
Springfield in the town of Springfield, a manufacturing establish- 
ment, consisting of land, buildings, shafting, machinery, and 
power, at a cost of $50,000, whereof $20,000 was for machinery; 
that the orator operated this plant as a factory for about four 
years, and since that time it has been operated as such by the 
orator’s tenants, and is still owned by the orator; that on June 
18, 1903, the trustees of the village of Springfield ‘‘ assessed 
against and upon said real estate of the orator a village tax of 
$50, and a village highway tax of $20,’’ which taxes, with the 
proper warrant for their collection, have regularly come into the 
hands of defendant Fairbanks as such collector, who has regu- 
larly advertised said real estate of the orator for sale in satisfac- 
tion of said taxes and costs. 

The bill prays for an injunction restraining defendants from 
further proceedings in the collection of said taxes. A temporary 
injunction issued. 


Blanchard & Tupper and Stickney, Sargent & Skeels for 
the orator. 


Fred H. Spaulding and Charles Batchelder for the de- 
fendants. 
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RowE Lu, C. J. Section 365 of the Vermont Statutes, under 
which this case arose, reads as follows: ‘‘Manufacturing estab- 
lishments, (except for manufacturing pulp, rough sawed lumber 
or charcoal), quarries, mines, and such machinery, tramways, 
appliances and buildings as are necessary for prosecuting the 
business, machinery put into unoccupied buildings, and all 
capital and personal property used in such business, if the 
amount invested exceeds one thousand dollars, may be exempt 
from taxation not exceeding ten years from the commencement 
of business if the town so votes. Such real and personal estate 
shall be appraised and set in the grand list and the termination 
of the exemption noted against it.”’ 

The defendants say that exemptions of this class are bind- 
ing contracts when regularly granted and accepted, whether the 
statute so provides or not. And we think this is so, if they are 
supported by a consideration, which is as essential here as in 
contracts between private parties. 1 Cooley on Taxation, 3d 
ed. 114; Home of the Friendless v. Rouse, 8 Wall. 430, 437, 
19 L. ed. 495; Grand Lodge, etc. v. New Orleans, 166 U. S. 148, 
41 L. ed. 951, 17 Sup. Ct. 523. 

But they claim that the exemption in question was not regu- 
larly granted, as the vote was a blanket vote, put out to any one 
who concluded to take advantage of it, and that the statute did 
not authorize such a vote, and therefore it is void. They rely on 
Cox Needle Co. v. Gilford, 62 N. H. 503, in support of the claim. 
But that case is not in point. There the statute was that towns 
might vote to exempt from taxation any establishments therein, 
‘for proposed to be erected or put in operation therein,’’ etc., 
and that the vote should be a contract binding for the term speci- 
fied therein. The vote was to exempt ‘‘all capital of $5,000 or 
upwards that might thereafter be invested in the town for 
manufacturing purposes.’’ The court said the vote was too 
general to be good; that if the statute was construed to authorize 
exemption by a sweeping vote of all establishments that might 
thereafter be erected, no force would be given to the word 
‘‘proposed,’’ which pointed to such particular and specific 
establishments as were at the time of the vote proposed by some 
person or persons to be erected and put in operation; that if the 
Legislature intended to confer such sweeping authority, it would 
have expressed its purpose by omitting the word ‘‘proposed.,’’ or 
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by substituting therefor the words, ‘‘which thereafter may,’’ 
making the statute read, ‘‘towns may by vote exempt from tax- 
ation * * * any establishment therein, or which may thereafter 
be erected or put in operation therein.”’ 

It may be noticed in this connection that when our statute 
was first passed in 1867, it was like the New Hampshire statute 
in respect of establishments that it might be proposed to locate 
in the town, and in giving the assent of the town the force of a 
contract. But in 1869 those provisions were eliminated, and have 
never been restored. So there is nothing in our statute restrict- 
ing towns as the New Hampshire statute does, but its language 
is general, and the vote may be as general as the statute, and 
with good reason, for a general vote might call in investors that 
the town would not otherwise learn about. Such a vote is like 
an offer of reward to the public at large for certain information, 
which becomes obligatory as soon as one, with a view to the 
reward, renders the specified service, if the offer was not pre- 
viously withdrawn. And in the New Hampshire case the court 
virtually said that the vote would have been good had the statute 
been general. We hold, therefore, that the vote here was au- 
thorized by the statute, and that the town was bound by it when 
the orator acted upon it as it did with a view to the exemption. 
And the town evidently so understood it, for the property was 
appraised and set in the grand list and the termination of the 
exemption noted against it as the statute required. 

But it is said that this construction ought not to be put 
upon the statute because a general vote might call in an undesir- 
able business. But the answer is that the town can protect itself 
against that by its vote. 

But the defendants say that though the vote is valid, yet, 
when the orator ceased doing business and leased its real estate to 
the machine company, which was organized and conducting a 
different business in Springfield long before the vote was passed, 
and not itself entitled to exemption, it ceased to be a manufactur- 
ing concern established and put in operation within the time 
limited, and therefore lost its right to further exemption; that 
the vote should be construed to exempt only such property as 
should be dedicated to a new industry, for that its purpose must 
have been to encourage the establishment of such industries with 
the expectation that they would become permanent, and ulti- 
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mately increase the taxable property of the town. Several cases 
from other jurisdictions are referred to in support of this claim. 
Thus, in Waterbury Co. v. Atlas Cordage Co. 42 La. Ann. 723, 
7 South. 783, the constitution of the State exempted from tax- 
ation, factories, property, and machinery employed in the man- 
ufacture of cordage; and it was held that when the factory in 
question was leased for the purpose of closing it to the man- 
ufacture of rope, and of stopping competition and reducing 
the supply, the declared purpose of the constitution was thereby 
directly contravened and the property made taxable. So where 
a statute exempted municipal property from taxation, it was held 
to be its unmistakable intention that the exemption should 
extend only to such property as was actually used in the ex- 
ercise of municipal functions, and not to property leased by the 
municipality, though the money realized therefrom was applied 
to a public purpose. Cincinnati v. Lewis, 66 Ohio St. 49. And 
where a municipality undertook to contract with a manufactur- 
ing company to exempt it from taxation on condition that it 
would conduct a certain specified business continuously to its 
full capacity for such a time, and give a mortgage to secure 
performance on its part, neither of which it did, but suspended 
operations and went out of business entirely,—it was held that 
even if the contract was binding on the municipality, there was 
such a failure on the part of the corporation to meet its require- 
ments as would avoid the exemption. Power Co. v. Havre de 
Grace, 102 Md. 33, 61 Atl. 662. 

It is manifest that none of these cases are in point. In one, 
the declared purpose of the constitution of the state was directly 
contravened; in another, the property was not used as the stat- 
ute required; and in another, there was a breach of an express 
condition. 

Nor are the Kentucky cases referred to any more in point. 
They are Mengel Box Co. v. City of Lowsville, 117 Ky. 735, 79 
S. W. 255, and Continental Tobacco Co. v. City of Louisville, 
123 Ky. 173, 94 S. W. 11. There the ordinance, in order to 
induce the location of more manufacturing establishments in the 
city, exempted any person, firm, or corporation that should 
permanently locate and conduct such establishments therein. 
The plaintiff in each of those cases had bought out concerns that 


were exempt under the ordinance, and the question in each was, 
26 
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whether the plaintiff had located a new plant within the mean- 
ing of the ordinance, or was conducting the old plant; and it was 
held in one ease that the plaintiff had located and was conducting 
a new plant, and therefore was entitled to exemption; and in 
the other case, that the plaintiff had not located a new plant, but 
was conducting the old plant, and therefore was not entitled to 
exemption. There, the grantees of the property were the ones 
claiming exemption; while here, it is the original investor, who 
is still the owner. 

But the case at bar does not involve any of these questions, 
but is to be governed by the contract between the town and the 
orator, evidenced by the offer made by the vote of March 26, 
1898, and its acceptance by the orator. The vote was, to exempt 
from taxation for ten years all manufacturing establishments 
investing a capital of over five thousand dollars that might be 
established and put in operation during the then next twelve 
months. This was the offer, and the orator accepted it by com- 
plying with its requirements in every particular therein ex- 
pressed. But we are asked to read into it an unexpressed condi- 
tion that the orator should continue the business or forfeit its 
right to exemption. 

The rule undoubtedly is that the necessary implications of a 
written contract are as much a part of it as though plainly ex- 
pressed in it. But in order to apply this rule, the implication 
must arise from the language employed in the instrument, or 
be indispensable to effectuate the intention of the parties. When 
the language employed is obscure, imperfect, or ambiguous, the 
instrument is open to construction, and then the prime object 
is, to ascertain the intention of the parties. But in that case 
the court can go no farther than to collect the intention from 
the language employed as applied to the subject-matter in view 
of the attendant circumstances. Nor can the court by implica- 
tion put into a written instrument what the parties have left 
out of it, though by mistake; nor reject what they have put into 
it, unless repugnant to some other part: Hudson Canal Co. v. 
Pennsylvania Coal Co., 8 Wall. 276, 288, 19 L. ed. 349. 

It is undoubtedly true that when by constitutional provision, 
legislative enactment, or authorized municipal vote, exemption 
is made to depend upon a continuance of the business; the use. 
of property for designated purposes; or other condition,—the 
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exemption is forfeitable on condition broken. And while it is 
true that legislative contracts of this class are to be construed most 
favorably to the state when their meaning is reasonably. doubt- 
ful, yet it is also true that they are to be fairly construed, and if 
their meaning is not reasonably doubtful, they are to be construed 
so as to effectuate the intention of the parties, the same as are 
contracts between private persons. Home of the Friendless v. 
Rouse, 8 Wall. 430, 437, 19 L. ed. 495. 

Following these rules, as we must, it is obvious that we can 
not read into this vote what we are asked to, for there seems to 
be no reasonable doubt about its meaning. Its language is 
neither obscure, imperfect, nor ambiguous, but is plain, complete, 
and explicit, and was evidently chosen with care and considera- 
tion; so it is not fairly open to construction, and we see. no 
warrant for saying that the town left, or intended to leave, any- 
thing to implication, but think that it expressed, and intended 
to express, all it wanted to ask of those who accepted its offer, 
and that the orator had a right tq understand it so. Nor has the 
‘town ever indicated to the contrary, as far as appears, but has 
always remained content. And this suggests the question, not 
made in argument, whether the village has any standing to 
enforce a forfeiture of the right of exemption if any there is. 
But it is not necessary to consider that question. 

It is further objected that the vote of the town does not 
bind the village, for that the town has no interest in nor control 
over the taxes in question, as the village is an independent or- 
ganization, and its needs for which assessments are made are 
entirely local; and for that the taxes are not within the exemp- 
tion, which is general. But towns and villages are govern- 
mental agencies, and as such are peculiarly subject to legislative 
control and subordination; and when not restrained by the 
Constitution, as the town is not here, the Legislature, having the 
power itself to tax, can confer that power upon municipalities 
In such measure as it pleases; and as the power to tax includes 
the power to exempt from taxation, it may confer that power 
upon them in like measure; and if it does, and the municipality 
exercises it in a legal way, its action in that behalf has the force 
and effect of a statute-law. Colton & Moore v. Montpelier, 71 
Vt. 418, 45 Atl. 1039; Town School District v..School District, 
72 Vt. 451, 48 Atl. 697. So the vote of the town precludes the 
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village, unless the taxes are assessments, and therefore not within 
the exemption. As between taxes, or general taxes, as they are 
sometimes called by way of distinction, and special taxes, or | 
special assessments, there is a clear distinction. Taxes proper, 
or general taxes, are based upon the fact that the government 
must have revenue, and upon the principle that all citizens, and 
all property within its jurisdiction, should contribute, but for 
which the government renders no return of special benefit to any 
property, but only secures to the citizens that general benefit 
that results from protecting his person and property, and from 
the promotion of those various schemes that have for their object 
the welfare of all, while on the other hand, special taxes, or 
special assessments, are based upon the theory that when a local 
improvement enhances the value of neighboring property. that 
property should pay for the improvement. These are the kind 
of taxes that are not embraced in a general exemption. Illinois 
Central R. R. Co. v. Decatur, 147 U. S. 190, 87 L. ed. 132, 13 
Sup. Ct. 293. The taxes in question do not belong to this class, 
but to the former class, and so are embraced in the exemption. 


Decree affirmed and cause remanded. 


CARLOS D. Suack v. DANA Braaa. 


February Term, 1910. 
Present: RoweEL., C. J.. MUNSON, WATSON, HASELTON, and Powsss, JJ. 


Opinion filed May 9, 1910. 


Pleading—Declaration—Decett—False Warranty—Necessity of 
Alleging and Proving Scienter—Declaration in ‘‘ Double 
Aspect’’—Validity—Variance—Necessity of Proving Prin- 
cipal Contract as Laid—Evidence—Admissibility—R ecord— 
Conflict Between Bill of Exceptions and Transcript. 


- 


A false warranty innocently made, though it deceives, is a mere 
breach of contract, and therefore, in order to recover in an action on 
the case for false warranty the scienter must be alleged and proved; 
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hence a declaration in the “double aspect” for a false warranty 
can no longer support a recovery unless the scienter is established. 

In tort actions for false warranty in the sale of chattels, which are 
founded on the deceit involved, and in which hereafter the scienter 
must be alleged and proved, the principal contract is only matter 
of inducement, and need not be proved as laid. 

In a tort action by a buyer for false warranty in the sale of chattels, 
plaintiff must show that he relied upon the representation in 
making the purchase. 

In an action on the case for deceit in the sale of cows by falsely war- 
ranting them to be fresh, evidence that plaintiff said that a third 
person told him that the informant declined to buy the cows because 
they were not coming in soon enough was properly excluded, 
because too uncertain as to when the informant wanted the 
cows to be fresh. 

It was not error to strike out the testimony of a witness giving only 
his inference from what plaintiff told him as to the time when the 
cows were to be fresh, as in such case the witness should state 
the substance of the declaration and leave the jury to draw the 
inference. 

Plaintiff’s offer to show that the remaining cows of defendant’s herd 
had calves “early in the winter and along through” was properly 
excluded, because it was too indefinite and could warrant no in- 
ference as to the condition of the cows involved in the suit. 

The order of the reception of evidence is in the discretion of the trial 
court. | 

When a ruling of the trial court may have been made as matter of 
discretion, it will be presumed to have been so made unless the 
contrary appears. 

Where the*transcript of the evidence is made a part of the bill of ex- 
ceptions, but not made controlling, and there is a conflict between 
them, the latter will prevail. 


Case for false warranty and deceit in the sale of cattle. 
Plea, the general issue. Trial by jury at the June Term, 1509, 
Orange County, Taylor, J., presiding. Verdict and judgment 
for the plaintiff. The defendant excepted. 

Plaintiff testified that one of the cows that was not fresh, as 
represented, was a ‘“‘line back cow.’’ Defendant testified that 
there were no “‘line back cows’’ among those he sold plaintiff. 
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Subject to defendant’s objection and exception, plaintiff was then 
permitted further to describe the ‘‘line back cow’’ to which he 
referred, and to state that he made a memorandum of breeding 
her in December. The memorandum, written in a small pocket 
memorandum book, was: ‘‘ Bred line back Bragg cow, December 5, 
1908,’’ and was admitted in evidence, subject to defendant’s ex- 
ception, the court saying, ‘‘It is not offered as substantive evi- 
dence, it is received in connection with his testimony.’’ 


Darling & Wilson for the defendant. 


There was a fatal variation between the proof and allega- 
tion as to the consideration of the principal contract. The 
statement of material, descriptive matter must be proved as laid, 
whether stated with or without a videlicet ; and here the variance 
went to the very root of the cause of action, to the principal 
contract to which the warranty and deceit relied on was merely 
collateral, and the law is well settled that in such case the allega- 
tion is descriptive and must be proved as laid. Allen v. Lansing, 
10 Vt. 114; Vail v. Strong, 10 Vt. 457; Mann & Wheeler v. 
Birchard & Page, 40 Vt. 326; Gotleib v. Leach, 40 Vt. 278. 

The first count cannot stand as it lacks the screnter, an 
essential element of any action on the case for deceit, which must 
be both alleged and proved in order to support a recovery. 
Caldbeck v. Simanton, 82 Vt. 69; Bond v. Clark, 35 Vt. 577; 
Bates v. Martin, Brayt. 78. And a misjoinder of counts and 
causes of action, apparent on the face of the declaration, with 
damages assessed entire, is good cause for sustaining a motion 
in arrest of judgment, or for reversing the judgment on a writ 
of error. Haskell v. Bowen, 44 Vt. 579; Joy & Carr v. Hill, 36 
Vt. 333. | 


David 8S. Conant and FR. M. Harvey for the plaintiff. 


It was not error for the trial court to refuse to direct the 
plaintiff to elect on which phase of the declaration he would 
stand, because counts for false warranty and deceit can be 
properly joined in the same declaration. 1 Chitty’s Pl. 137; 
Beeman v. Buck, 3 Vt. 53; West v. Emery, 17 Vt. 583. The 
seller’s liability upon a warranty may sound in tort as well as 
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in contract. Williston on Sales, §195, p. 246; Stuart v. Wilkins, 
1 Dougl. 18. This is not in conflict with Foster v. Caldwell’s 
Est., 18 Vt. 176; Caldbeck v. Simanton, 82 Vt. 69; Roy v. pein, 
83 Vt. 174. 


Powers, J. The two counts of this declaration are in case 
and therefore properly joined. They follow the form given in 
2 Chitty 679, as did those in Caldbeck v. Simaniton, 82 Vt. 69, 
which were held to be in the tort form. It was pointed out in 
that case that at an early day assumpsit and case came to be 
concurrent remedies for a breach of warranty in the sale of 
personal property; that the recognition of these remedies as 
concurrent led to the adoption of a form of declaration designed 
to enable a plaintiff to recover for a false warranty or false rep- 
resentation as his case might develop; that such a declaration 
was adopted in Beeman v. Buck, 3 Vt. 53, and that it has since 
been repeatedly approved; that it was said by Lord Ellenboro 
in Williamson v. Allison, 2 East 446, that it was the warranty 
itself that deceived a buyer who relied upon it; and that it was 
sometimes said that the law implies deceit from the breach of 
the warranty. 

The court declared this proposition untenable, saying, among 
other things: ‘‘There is no plainer distinction in the law than 
that between breach of warranty and deceit; and the law no 
more implies deceit from a breach of warranty than it does from 
a breach of covenant for title or from the non-performance of a 
contract of suretyship.’’ This argument and the language in 
which it was expressed was understandingly and deliberately 
approved. Its logic is irresistible. But one conclusion is pos- 
sible; and that is that in order to recover in case, a plaintiff must 
allege and prove something more than a broken warranty. The 
scienter or its equivalent must be charged and established. The 
tort involved must be actual rather than constructive. Conscious 
misstatement, haphazard falsehood, intentionally passing off 
belief for knowledge, and fraudulent suppression of the truth 
are acts necessarily and essentially tortious, if actionable at all. 
A broken warranty, innocently made, though it deceives. is 
necessarily and essentially contractual, only. To treat it as 
anything more is illogical and unwarranted. It necessarily fol- 
lows that the first count of this declaration, being without an 


408 SLACK v. BRAGG. [83 


allegation of the scienter, is not sufficient to support a recovery, 
and so to submit the case to the jury as to allow a recovery under 
it was error. It also follows that the so-called double aspect 
declaration can no longer support a recovery unless the scienter 
or its equivalent be established. 

At the close of the plaintiff’s evidence, and again at the 
close of all the evidence, the defendant mioeed for a directed 
verdict on the ground ae (1) variance, (2) insufficiency of the 
declaration, and (3) failure of proof. 

The plaintiff says in his brief that the only variance pointed 
out and passed upon by the trial court pertained to the price 
paid for the cattle; but the bill of exceptions shows that three 
grounds of variance were specified and claimed below, as follows: 

(a) That it was alleged in the first count that the purchase 
was of thirteen cows and two heifers for $750; while the proof 
was that the purchase was of thirteen cows, two heifers and a 
bull, and that the price was figured at $50 for each of the cows 
and heifers—the bull being ‘‘thrown in.”’ 

(b) That it was alleged in the second count that the purchase 
was of thirteen cows for $689; while the proof was as just stated. 

(c) That it was alleged in the first count that all the cows 
and heifers were warranted to be fresh in December and Jan- 
uary; while the proof was that such warranty only applied to 
the cows, and that the plaintiff was to ‘‘run his chances’’ as to 
the heifers. 

The first two grounds specify a variance in the statement of 

the consideration of the contract out of which the cause of action 
arose; the last, a variance in the false statement on which the 
action is predicated. 
‘ Our disposition of the first count makes it unnecessary to 
spend any time on the variance first above specified. The count 
is insufficient and if amended it will stand like the second so far 
as the allegation and proof of consideration are concerned. Nor 
need we consider the ground last above specified—for the allega- 
tion referred to only applies to the thirteen cows, and does not 
cover the heifers as claimed. 

The common law rule required great accuracy in the state- | 
ment of the consideration of the contract on which an action was 
predicated. It was to be explicitly and correctly stated; and if 
any part of an entire consideration, or one consisting of several 
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things was omitted or misstated, the variance was fatal. 1 Chitty 
Pl. (14th Am. Ed.) *299. In declaring in assumpsit on a con- 
tract not under seal, it was necessary to state so much of it as 
contained the entire consideration, and the entire act or duty to 
be done in virtue of such consideration, the breach of which was 
complained of. Note to Symonds v. Carr, 1 Camp. 361; Clark v. 
Grey, 6 East 564; Miles v. Sheward, 8 East 7; Curley v. Dean, 
4 Conn. 259, 10 Am. Dec. 140. This rule was adopted by this 
Court at an early day. Allen v. Lansing, 10 Vt. 114, was an 
action of assumpsit alleging that the plaintiff bought of the de- 
fendant and his partners a barrel of rum for fifty dollars. The 
proof was that he bought it for $1.06 per gallon. The variance 
was held to be fatal. 

In Vail v. Strong, 10 Vt. 457, the rule was applied to an 
action on the case for false warranty in the sale of personal 
property. The Court said in that case that it was the result of 
all the authorities that whether the action was in form ex contractu 
or ex delicto, if the cause of action as set forth originates in a 
contract, the contract must be proved as laid. But this is so only 
in those cases wherein it 1s necessary to declare upon the contract 
as the basis of a right of recovery. This is apparent from an 
attentive examination of the case. The Court took as an apt 
illustration cases arising upon a contract for the sale of horses 
with a warranty or representation of soundness, and pointed out 
how a plaintiff might declare as for a deceit, alleging a repre- 
sentation known to be false when made—in which case he did 
not rely upon the contract as a ground of recovery, and none 
need be so alleged or proved. Or he might declare in special 
assumpsit on the warranty, in which case he must prove the 
contract precisely as laid. Or he might declare in the double 
aspect. It was considered that the representation then under 
consideration consisted of the false warranty only and that the 
action was, therefore, founded on the contract, which would have 
to be proved as laid. 

Mallory v. Leach, 35 Vt. 156, was an action on the case for 
deceit in the purchase of certain shares in a mining company. 
The plaintiff alleged that she sold the stock to the defendant for 
$275; the proof was that the defendant paid $94.50 in cash, and 
gave his note for $290.50—making in all $385. It was held, in 
effect, that the variance was immaterial, since it consisted merely 
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in alleging the injury occasioned by the fraud to be greater than - 
it turned out to be. 

Gotleib v. Leach, 40 Vt. 278, was an action on the case for 
false representations in the sale of a perpetual motion machine. 
The allegation was that the plaintiff paid $300 for the machine; 
the proof was that he paid $350. After pointing out a shortage 
in the exception reserved, the Court said: ‘‘But aside from the 
fact that the exception is confined to the written contract, in an 
action of this kind, considering the manner in which the con- 
sideration is alleged in this declaration, it is not one of those 
descriptive allegations that need be proved in amount precisely 
as alleged. This is not an action directly upon the contract, but 
an action of tort growing out of the contract. If this were an 
aetion in favor of Leach against Gotleib to recover the stipulated 
price, declaring specially on the contract, a more strict rule 
would apply.’’ Judge Peck’s allusion to the ‘‘manner in which’’ 
this consideration was alleged obviously refers to the fact that it 
was alleged under a videlicet; but this was of no consequence; 
for if the consideration was a matter of essential description, it 
would have to be proved as stated though laid under a widelicet. 
Derragon v. Rutland, 58 Vt. 128. 

Pettijohn v. Williams, 2 Jones L. (N. C.) 38, was an action 
on the case for deceit in the sale of a fishery. The price paid was 
alleged to have been $2,500; the proof was that the price was 
$3,000. It was held that there was no material variance. 

Cunningham v. Kimball, 7 Mass. 65, was an action on the 
ease for deceit in the sale of a horse. The consideration alleged 
differed from that proved. It was held that the variance was 
immaterial. It was observed by the court that had the action 
been founded on the contract, and the gravamen had been the 
non-performance of it, there would have been some force in the 
- objection; but that the gist and foundation of the action being 
the false and fraudulent affirmation, the variance was im- 
material. 

To the same effect are Corwin v. Davison, 9 Cow. (N. Y.) 22; 
Barney v. Dewey, 13 Johns. (N. Y.) 224, and Webster v. Hod- 
kins, 25 N. H. 128. 

Of all these cases including our own the only ene in which it 
does not expressly appear that the screnter was alleged is Webster 
v. Hodkins, and it must have been in that case, for the New 
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Hampshire court does not allow a recovery in tort actions arising 
from a false warranty unless the scienter is proved. Mahurin 
v. Harding, 28 N. H. 128. 

We conclude, therefore, that in actions of tort for false 
warranty or Pepreseai al one in the sale of chattels, in which 
hereafter a scienter must be alleged and proved, and which are 
founded on the deceit involved, the contract is only a matter 
of inducement and the consideration thereof need not be proved 
as laid. In such cases, it is necessary to prove the contract 
merely to show such a relation between the parties as makes the 
deceit actionable. A consideration is essential:to make the con- 
tract binding, but beyond this it is of no consequence to the 
plaintiff’s right of action. It is matter of allegation rather than 
description and therefore need not be proved as alleged. Allen 
v. Goff, 13 Vt. 148; Gates v. Bowker, 18 Vt. 23. 

The defendant complains that the court failed to comply 
with his request to charge that the plaintiff could not recover if 
he bought the cows relying upon his own judgment and not upon 
the defendant’s representations. But an examination of the 
charge discloses that this point was fully covered. It was neces- 
sary for the plaintiff to show that he relied upon the representa- 
tion in making the purchase—Weeks v. Burton, 7 Vt. 67—but 
he was not required to show that he relied solely on the repre- 
sentation. James v. Crosthwaite, 97 Ga. 673, 36 L. R. A. 631; 
Braley v. Powers, (Me.) 42 Atl. 362; Cook v. Gill, (Md.) 34 Atl. 
248; Handy v. Waldron, 35 Atl. 884; Cabot v. Christie, 42 Vt. 
121. | 

There was no error in the exclusion of the testimony of 
Selah George to the effect that the plaintiff told him that one 
Britton declined to buy the cows because they were not coming 
In soon enough. It was quite too uncertain as to the time when 
Britton wanted his cows to be fresh to be admissible. 

Nor was there error in striking out the testimony given by 
Charles Warren. The witness did not attempt or pretend to 
give even the substance of what the plaintiff told him regarding 
the time when the cows were to be fresh, but only his inference 
from what the plaintiff said. The witness could not be allowed 
this liberty; it was for the jury to draw the inference. 

The offered evidence regarding the times when the remain- 
ing cows of the defendant’s herd became fresh was properly 
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excluded. In the first place, the offer was too indefinite. It 
was to show that the 24 cows left in the defendant’s herd had 
calves ‘‘early in the winter and along through.’’ But if we 
treat the offer as sufficient we must sustain the ruling. There 
was nothing in the testimony that could be accepted as evidence 
of the condition of the cows involved in the suit. 

Error does not appear in the admission of the testimony of 
the plaintiff regarding a ‘‘line back cow,’’ and the memorandum 
received in connection therewith. The only point made in the 
brief is that it was out of time. But the order of receiving 
evidence is within the discretion of the trial court. Ranney v. 
Railroad Co., 67 Vt. 594. 

And it not appearing otherwise from the bill of exceptions, 
we must assume that the ruling was made as a matter of discre- 
tion; for the rule is that when a ruling may be made as a matter 
of discretion, it will be presumed to have been so made unless the 
contrary appears. Hathaway v. Goslant, 77 Vt. 199; State v. 
Lawrence, 70 Vt. 524; State v. Bedard, 65 Vt. 278; Ranney Vv. 
Railroad Co., supra. But the defendant insists that this ruling 
was made as a matter of law, and refers us to certain pages of the 
transcript. The bill, however, must prevail. Though the trans- 
cript is referred to generally it is not made controlling. Lawson 
v. Crane & Hall, ante page 115. 


Reversed and remanded. 


Ropert Hoyt v. JAMES SMITH. 


May Term, 1910. 
Present: Rowe tu, C. J., MUNSON, WATSON, HASELTON, and Powens, JJ. 
Opinion filed May 11, 1910. | 
Writ—Amendmenit—Matter of Form—Mistaken Allegation of 


County Where Sitgned—Record—Construction—‘‘Upon 
Consideration of the Court.’’ , 


Where a writ in a civil action returnable to, and entered in, Caledonia 
County Court, purported to have been signed at Barre in the 
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County of Washington by a justice of the peace, it was within the 
power of the county court under P. S. 1498, to grant plaintiff's 
motion to amend the writ according to the fact so as to read, 
“Dated at Groton in the County of Caledonia,’ averring that the 
writ was then and there signed by a justice of the peace of that 
county, as the alleged defect was one of form merely; and, as the 
record showed that, “upon consideration of the court,” the motion 
was granted, it will be taken that the court found the writ to have 
been in fact issued as stated in the motion. 


TRESPASS for assault and battery. Heard on the plaintiff’s 
motion to amend the writ, and on defendant’s subsequent motion 
to quash it, at the December Term, 1909, Caledonia County, 
Stanton, J., presiding. The one motion was granted, and the 
other denied. The defendant excepted. The opinion states the 
case. | 


Robert W. Simonds and J. Rolf Searles for the defendant. 


The motion to quash the writ should have been granted. It 
is quite apparent that, to sanction the signing of a county court 
writ, it must be in a case within the fair meaning of the statute; 
if not, the process is used against law. The jurisdiction of a 
justice is limited to the county in which he lives so it must neces- 
sarily follow that if Samuel P. Welch was a duly elected justice 
within and for the County of Caledonia, he had no authority to 
issue the writ at Barre; if a justice within and for the county of 
Washington, he had no authority to issue the writ. Hill v. Whait- 
ney, 16 Vt. 461; Austin v. Grout, 2 Vt. 489; Emerson v. Paine, 
9 Vt. 271; Bradley v. Town of Richmond, 6 Vt. 121; Harris v. 
State, 72 Miss. 960; Atchinson etc. Co. v. Rice, 36 Kan. 593; 
Phillips v. Thralls, 26 Kan. 780; Wilcox v. Johnson, 34 Kan. 655; 
Foster v. McAdams, 9 Tex. 542; Learned v. Riley, 14 Allen 109; 
Brown v. Kellog, 17 Wis. 475; Roberts v. Warren, 3 Wis. 736; 
Crandall v. Bacon, 20 Wis. 640, 91 Am. Dee. 451; Rogart v. 
Miller, 16 Pa. 592; Murdy v. McCutcheon, 95 Pa. 4385; King v. 
King, 1 Penn. & W. 15; Brandon v. Avery, 22 N. Y. 470; 
People v. Keeler, 25 Barb. 426; 24 Cyc. 485; Neely v. Morris, 2 
Head 595, 75 Am. Dec. 753; Silver v. Kansas City etc. Co., 21 
Mo. App. 5. 
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The statute requiring the justice to act within his prescribed 
territory is not complied with by action outside thereof. State, 
Norman v. Smith, 46 Mo. 60; Kotch v. Bridges, 45 Miss. 247; 
Hall v. Ray, 40 Vt. 576; Evarts v. Burgess, 48 Vt. 205. 

An amendment of process cannot cure the lack of a statutory 
requisite. Carpenter v. Gookin, 2 Vt. 495; Emerson v. Wilson, 
11 Vt. 357; Thompson v. Colony, 6 Vt. 91; Hadley v. Chamberlin 
et al., 11 Vt. 618; Gibson v. Holmes et al., 78 Vt. 110; Vose v. 
Deane, 7 Mass. 280; Billings v. Avery, 7 Conn. 236; State 
Treasurer v. Danforth, Brayt. 140; Com. v. Bolton, 1 8. & R. 
328; Bridge v. Ford, 4 Mass. 641. 


M. M. Gordon and Harland B. Howe for the plaintiff. 


The defect was mere matter of form, and was amendable ac- 
cording to the fact. Boyd v. Fitch, 71 Ind. 306; Foot v. Nooles, 
4 Met. 391; Harnson v. Hulley, 46 Ala. 84; 20 Enc. Pl. & Pr. 
1118; Pollard v. Barrow & Capron, T7 Vt. 1. 


Watson, J. The defendant moved that the writ be quashed 
and the suit dismissed on the grounds, simplified, (1) that the 
writ was signed at the City of Barre, in the County of Washing- 
ton, by a justice of the peace, and made returnable to the county 
court in Caledonia County; (2) that the recognizance in the writ 
was given at said City of Barre before said justice of the peace, 
he having no authority there to act. Before hearing upon this 
motion the plaintiff moved to amend the writ according to the 
fact so to read, ‘‘Dated at Groton, in the County of Caledonia,’’ 
averring that it was there signed by a justice of the peace of that 
county. 

‘Upon consideration of the court,’’ the latter motion was 
granted and the plaintiff allowed to amend his writ. The motion 
to dismiss was then overruled, to which defendant excepted. 

The defect was one of form,—see Huntley v. Henry, 37 Vt. 
165,—and if on hearing the motion to amend it was found that 
the writ was in fact issued as set forth in the motion, it was within 
the power of the court to grant an amendment accordingly. 
P. 8. 1498. With such amendment made the writ shows security 
given to the defendant, by way of recognizance, as the law re- 
quires. 
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The record does not in terms state that it was so found; vet 
in effect it so shows, for the words ‘‘upon consideration’’ are 
construed as meaning upon due consideration, nothing appearing 
to the contrary, which means as here used consideration in proper 
course of procedure. It follows that the motion to dismiss was 
properly overruled. 


Judgment affirmed and cause remanded. 


H. H. Powers v. RutLAND RAILROAD COMPANY. 


February Term, 1910. 
Present: RoweELu, C. J.. MUNSON, WaTSON, and HASELTON, JJ. 


Opinion filed May 11, 1910. 


Pleading—Inconsistent Methods—Filing General Issue with 
Notice and Special Pleas—Effect—Election of Methods— 
General Issue with Notice—How Challenged. 


A demurrer to a plea is very different from a motion to strike it from 
the record, and a judgment, on demurrer to a plea, that it is insuffi- 
cient does not eliminate it from the record. 

Inconsistent methods of pleading are not allowable, and a defendant, who 
has pleaded the general issue, must elect whether he will specially 
plead his further defence, or give notice thereof under the general 
issue, but he cannot do both, and if he does, the court if it has 
occasion to act, will eliminate such special pleas, since a defendant 
in such case has a statutory right to give notice under the general 
issue, but he can further plead specially only by leave of court. 

Where a defendant pleads the general issue and thereunder files notice 
of special matter of defence, he renounces his right to any other 
method of pleading to the merits; and if he files special pleas 
besides, they should be disregarded by the plaintiff and the court. 

Under our practice a notice of special matter of defence filed with the 
general issue cannot be challenged by demurrer or motion to 
dismiss, nor does it admit of an answer by way of replication or 
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counter notice, but can be met only by the introduction of evidence, 
or by objection to the admission of evidence thereunder. 


ASSUMPSIT. Pleas, the general issue with notice, and two 
pleas of accord and satisfaction. Heard on demurrers to each of 
the special pleas and on a motion to strike from the record a 
portion of the notice under the general issue, at the December. 
Term, 1909, Lamoille County, Hall, J., presiding. Demurrers 
sustained and the two pleas adjudged insufficient, and motion 
sustained, pro forma, as matter of law. The defendant excepted. 


E. W. Lawrence, Alexander Dunnett and Roger W. Hul- 
burd for the defendant. 


The sufficiency of a notice under the general issue can be 
tested only by objecting to the admission of evidence thereunder. 
Randall v. Preston, 52 Vt. 198; Cade v. McFarland, 48 Vt. 47; 
Edwards v. Harrington, 45 Vt. 63; Fullerton v. Mack, 2 Aiken 
415; Herring v. Selding, 2 Aiken 12; Barney v. Golf and Cadey, 
1 D. Chip. 304; Bowdish v. Peckham, 1 D. Chip. 144; Lindsley 
v. Keyes and Williams, 5 Johns. 123; Shepard v. Merrill, 13 
Johns. 475; Chamberlain v. Gorham, 20 Johns. 143; Edwards v. 
Clemons, 24 Wend. 480; Fuller v. Rood, 3 Hill 258; Bailey v. 
Valley National Bank, 127 Tl. 332; Burgwin v. Babcock, 11 Il. 
28; Hunt v. Weir, 29 Ill. 83. 


H. H. Powers pro se. 


HaseE.tton, J. This is an action of assumpsit. The de- 
fendant filed the general issue, two pleas of accord and satisfac- 
tion and notice of special matter in defence. As to the general 
issue, by which the defendant put itself upon the country, the 
plaintiff did the like; and to each of the special pleas the plain- 
tiff demurred. The plaintiff filed also a motion that the court 
strike from the record so much of the notice of special matter 
as related to accord and satisfaction on the ground that it was . 
the same matter set up in the defendant’s special pleas. The 
demurrers were sustained and the two pleas of accord and satis- 
faction were adjudged insufficient. To the judgment of the 
court upon the demurrers no exception was taken. The motion 
to strike from the record the notice of special matter, or a part 
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thereof, was sustained, pro forma, as matter of law. To the 
ruling of the court in this regard the defendant excepted and the 
cause was passed to this Court. 

The defendant claims that the judgment of the court on the 
demurrers was in effect that there were no special pleas, and that 
by such judgment and the acquiescence of the defendant therein 
such pleas were eliminated from the record. But a demurrer is 
a very different thing from a motion to strike from the record 
and a judgment that a plea is insufficient cannot in the very 
nature of pleading, be treated as striking off or eliminating the 
pleas. 

So the question of whether a defendant can file with the 
general issue both special pleas and notice of special matter in 
defence is presented. In Lee v. Follensby, 83 Vt. 35, 74 Atl. 327, 
it was decided that a defendant must choose between the method 
of pleading permitted by the Statute of 4 Anne, Chap. 16. §4, and 
the method to which he was confined by the common law un- 
modified by that statute; and it was said by way of obvious illus- 
tration that a defendant cannot by virtue of our statute, provid- 
ing for the general issue with written notice of special matter of 
defence, file such notice and also special pleas setting up the 
same matter. No more was said there than was entirely obvious 
and calculated to illustrate the very question then under discus- 
sion. But in fact it is immaterial whether or not the notice and 
the special pleas set up the same matter of defence. It is a ques- 
tion of methods of pleading and a confusion of methods should 
not be permitted. The pleader must make his choice, and con- 
fine himself to the one method or the other. Our statute means 
the same in the respect in question as a similar statute in Illinois. 
The Supreme Court of Illinois long ago found it not improper 
to remark with regard to their statute that it ‘‘does not give to a 
defendant the right to plead specially and also give notice of the 
special matter relied on as a defence.’’ Benjamin v. McConnel, 
9 Ill. 5386, 46 Am. Dec. 474. 

Later the Illinois court explicitly held that a defendant 
cannot resort to both modes of pleading. This they held in a 
case in which the general issue, special pleas and notice of matter 
in defence were filed at the same time. In the trial court the 
defendant refused to elect between his special pleas and his 


notice, and thereupon his special pleas were struck from the 
27 3 
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files. The Supreme Court held that the proper course was 
taken. Gilmore v. Nowland, 26 II]. 200. 

In England in various actions by virtue of various statutes 
passed at different times it was provided that a defendant might 
plead the general issue and give in evidence thereunder special 
matter of defence of which the statute invoked was notice. 
Some of the many statutes to which reference is made are the 
following: 32 Geo. 2, c. 34, §15; 31 Geo. 2, ¢. 22, §79; 31 Geo. 
2, c. 40, §19; 31 Geo. 2, c. 29, §40; 29 Geo. 2, c. 25, §19; 29 Geo. 
2, c. 19, §4; 24 Geo. 2, c. 8, §24; 23 Geo. 2, c. 31, §38; 23 Geo. 2, 
e. 33, §18; 23 Geo. 2, c. 30, §24; 23 Geo. 2, c. 27, §383; 22 Geo. 2, 
ce. 47, §17; 19 Geo. 2, c. 35, §24; 14 Geo. 2, c. 10, §6; 11 Geo. 
2, e. 19, §21. 

The English Courts distinguished the general issue ‘‘by 
statute’’ and the general issue at common law, and it came about 
that, to prevent abuse, when a defendant filed a statutory general 
issue, which amounted to the general issue with notice under our 
practice, the courts would not allow him to plead specially. In 
Legge v. Boyd, 1 M. & G. 898, Chief Justice Tindal‘said : ‘‘ Where 
a defendant avails himself of the advantages arising from the 
statutable plea of the general issue he ought not in addition to 
plead specially.’’ The other justices were of the same opinion. 
Justice Maule put the whole matter very clearly by saying in 
substance that the statutes enabling defendants to plead the 
general issue and give thereunder special matter in defence were 
not in their purpose cumulative but substitutive. This case 
was decided in the Court of Common Pleas in 1840, and the 
decision is tersely stated in this headnote: ‘‘The court will not 
allow a defendant to put special pleas on the record in addition 
to the statutable plea of the general issue.’’ In 1841 the same 
ruling was made in the King’s Bench. foss v. Clifton, 11 A. & 
E. 631. Before either of these cases was decided, the Court 
of Exchequer had held the same thing, while Lyndhurst, 
thrice Lord Chancellor, was Chief Baron of the Exchequer. 
Neale v. M’Kenzie, 1 Cromp. M. & R. 61. In that case Lord 
Lyndhurst remarked: “‘You must make your election. If you 
plead the plea of the general issue given you by statute you must 
take it with all its inconveniences.’’ As has been seen the 
- general issue by statute, to which reference was made, was sub- 
stantially the equivalent of our general issue with notice. It 
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all comes to this, that inconsistent methods of pleading are not 
allowable, and that, when a special plea and notice are filed with 
_ the general issue, the court, if it has occasion to act, will eliminate 
the former, since notice may be joined with the general issue as 
of right under our statute, while a special plea can be so joined 
only by leave of court, since the Statute of Anne is a part of the 
common law as adopted here, Clement v. Graham, 78 Vt. 290, 63 
Atl. 146, and though such leave is implied where the pleadings 
are in due course it is not when they are otherwise. 

The question does not relate to the filing of inconsistent 
pleas, for that is allowable, in order that the pleas may be adapted 
to the facts developed in evidence. In this case as in the case of 
Lee v. Follensby, above referred to, we have to do with incon- 
sistent methods or systems. And since the judgment of the 
court on the demurrers did not, as counsel assume, eliminate the 
special pleas from the record, we strike from the record those 
pleas ‘and whatever was done under them and relates thereto. 
We hold that when a deféndant files and relies on a notice of 
special matter of defence under the general issue he recognizes 
the statute, avails himself of it, accords to the plaintiff the benefit 
of it, and renounces his right to any other method of pleading to 
the merits; and that questions presented by special pleas filed 
In connection with the general issue and notice are academic 
merely and may and should be disregarded by the plaintiff and 
by the court. 

Thus much it has been necessary to determine in order to a 
disposition of the very question raised by the exception to the 
ruling of the court, made as matter of law, striking out of the 
notice every thing relating to an accord and satisfaction. The 
motion could not prevail on the ground on which it was in terms 
rested, for, if it does recite the same accord and satisfaction 
alleged in the special pleas, that fact is immaterial since those 
pleas go for nothing. That ground is not urged in the plaintiff’s 
brief; but the plaintiff urges that the motion rightfully prevailed 
since, as he claims, the notice does not disclose a legal defence, 
because the matter relied on as an accord and satisfaction does 
not amount to that. 

But under our practice neither a motion to dismiss, for in- 
sufficiency, a notice filed with the general issue, nor a demurrer 
thereto is entertained. Nott v. Stoddard, 38 Vt. 25, 88 Am. Dec. 
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633; McMullin v. Erwin, 69 Vt. 338; Campbell v. Camp, 69 Vt. 
97, 37 Atl. 238. 

Nor under our practice does a notice require or admit of an 
answer by way of replication or counter notice. The notice is 
not issuable. Keyes v. Howe, 18 Vt. 411, 413. Peck. J., in Nott 
v. Stoddard, above recited. In this State the reply is made by 
the introduction of evidence. Herein there is no hardship upon 
the defendant, for, if he would compel a preliminary reply, he 
must make bold to plead specially without giving notice under 
the general issue. 

By an act passed in February, 1779, ‘‘for preventing un- 
necessary charge and delays in the several courts of common pleas 
in this State,’’ it was provided, among other things, that, with an 
exception or two, a defendant might, under the plea of the 
general issue, give in evidence any matter of defence or justifica- 
tion. Slade’s Papers, 378. 

This statute, passed at the first session of our Genefal As- 
sembly of which we have any memorial, did not provide for 
notice of the special matter relied on. The statute was borrowed 
from Connecticut, where it was passed in colonial times, and 
according to Judge Zephaniah Swift, was enacted because the 
courts did not furnish a remedy against the then prevalent abuses 
of special pleading. 1 Swift’s Dig. 614. Notice of the special 
matter relied on was first required in 1797. See the revision 
of that year, page 124. But the purpose of the act of 1779 has 
always controlled, and the sufficiency of a defence set up by 
notice under the general issue cannot be challenged until the case 
is on trial, when it may be tested by an objection to the evi- 
dence offered under the notice. Nott v. Stoddard, 38 Vt. 25, 88 
Am. Dec. 633; Campbell v. Camp, 69 Vt. 97, 87 Atl. 238. 

We have a long line of cases in which the doctrine of the 
decisions last cited has, as matter of course, been acted upon by 
all concerned. 

This case stands on the general issue with notice of special 
matter in defence, and the question of whether the notice is suffi- 
cient to let in any defence which cannot be made under the 
general issue alone is not now before us. 


The pro forma judgment 1s reversed and the cause is re- 
manded. The case having been embarrassed by the action of the 
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prevailing party in filing special pleas along with the general 
issue and notice and in seeking to maintain that the judgment on 
demurrer eliminated the pleas, costs in ths Court are denied by 
virtue of P. 8S. 2985, since in the opinion of the Court justice so 
requires. 


J. L. BACON ET AL. v. BoSTon & MAINE RAILROAD ET AL. 


CENTRAL VERMONT RAibwAy CoMPANY v. TOWN OF HARTFORD 
ET AL. 


February Term, 1910. | 
Present: Rowe Lt, C. J.. MUNSON, WATSON, HASELTON, and PoweEkrs, JJ. 


Opinion filed May 11, 1910. 


Boundaries—Monuments—Control over Courses—Grade Cross- 
ings—Abolition—Establishment of Highway—Railroads— 
Regulation—Powers of Public Service Commission—Con- 
stitutional Law—Police Power—Conitract Obligation—Rail- 
road Charter—Due Process of Law. 


Where the survey of a public highway between a hotel and a railroad 
station begins in the range of the northerly end of the hotel three 
rods from the northeast corner thereof, and thence extends a 
designated course and distance “to the track of the Central Ver- 
mont Railroad,” the rule that courses and distances are governed 
by fixed monuments does not apply so as to extend the road to 
the railroad track, for the starting point of the survey is not a 
monument, nor is the railroad track a monument, as it could 
determine nothing without reference to the courses and distances. 

The phrase ‘railroad track” is quite generally used to denote the right 
of way of a railroad, and often means the same as “roadway.” 

A statute must be reasonably interpreted with reference to the evil 
it was intended to remedy, and the dangers and liabilities it was 
intended to prevent. 


422 BACON ET AL. v. BOSTON & MAINE R. R. ET AL. [83 


Statutory proceedings and surveys by selectmen laying out a public 
highway, but without the recorded certificate required by P. S. 
3824, that the road is open for travel, do not make the road laid 
out a public highway, and such a road cannot become a public 
highway unless it is recognized as such by some unequivocal act 
of the town. 

On petition by railroad companies to abolish a grade crossing and 
apportion the expenses thereof on the ground that the crossing 
is a public highway, the burden is on the petitioners to prove that 
the crossing is a public highway, and so they are bound to pro- 
duce the record of the completion and opening thereof, if they 
rely on the record of a highway laid out by the selectmen. 

The presumption as to the performance of official duties is, generally 
stated, that where the regularity of an official act is dependent 
on some coexisting or preexisting act or fact, the doing of such 
act or the existence of such fact is presumed; but that rule cannot 
be applied so as to conflict with the rule that the existence and 
contents of a record must be proved by the record, in the absence 
of facts excusing its production, so that it cannot be presumed 
that the certificate of the completion and opening of a public high- 
way was filed in the town clerk’s office, as required by P. S. 3824. 

The discontinuance by the selectmen of a town of an alleged public 
highway could not affect rights or liabilities in respect of the high- 
way that accrued before such discontinuance, if it actually ex- 
isted, nor could it be retroactive so as to operate as a recognition 
of a grade crossing as part of such highway, so as to affect such 
rights and liabilities; and hence such discontinuance by selectmen 
after railroads had begun a proceeding to eliminate a grade cross- 
ing in such highway, was immaterial in determining whether the 
road was a public highway. 

A railroad company may lease part of its right of way, if it does not 
thereby affect its ability to discharge its public duties. 

Though a railroad company may dedicate a public highway across its 
tracks, evidence held not to show such a dedication. 

A dedication of a public highway must be absolute and irrevocable. 

The facts that a railroad company for many years maintained planks 
between the rails of its track at a certain place near its passenger 
station, and permitted free access from a public highway to and 
from the passenger station across its tracks at that place, and 
permitted patrons of the postoffice, of the express company, and 
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of the telegraph company, which were close by, together with pas- 
sengers, shippers, school children, and persons living near the 
station, to use such crossing, did not amount to a dedication of it 
as a public highway. 

The adoption of a dedicated way as a public highway must be evi- 
denced by acts of the proper town authorities, mere use by the 
public is not sufficient. 

There is no such thing as a public highway that no one is bcund tae 
repair; and P. S. Ch. 194, providing for the elimination of grade 
crossings and the apportionment of the expense thereof between the 
state, the town, and the railroad, contemplates only grade cross- 
ings that are public highways. 

The Public Service Commission has power to require every railroad 
company to discharge all its public duties, whether imposed by 
charter, general law, or the nature of its business; but its powers 
are only those of supervision and regulation and not of manage- 
ment and administration, and the Commission cannot, in ordering 
the elimination of a grade crossing by the construction of a sub- 
way as an approach to a passenger station, require the removal of 
a number of tracks, unless that is a necessary incident to the con- 
struction of the subway, nor can it require the construction of 
an underground baggage room with an elevator, in connection with 
such subway, unless that is a necessary incident to the subway 
in the circumstances, 

The charter of a railroad company, giving it the power of locating and 
altering its tracks and of constructing a railroad according to 
its discretion, does not authorize it to maintain its station and 
surrounding tracks so near together as to menace the public safety, 
nor exempt it from the operation of the State’s police power, 
although such charter was granted before the passage of the 
statute reserving to the Legislature the power to amend or 
repeal corporate charters; and the Public Service Commission 
may compel it to move its tracks so as to increase the platform 
room about its station, if public safety and convenience so requires, 
and that does not impair the obligation of any contract, nor take 
property without compensation, but is authorized under the police 
power. 

By accepting their charters and operating their road, railroad cou- 
panies undertake to carry out the purposes for whicn their char- 
ters were granted, and are bound to act as common carriers and 
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discharge all the duties incident to that relation so long as they 
hold their charters. 

The State’s police power is founded on its duty to conserve the public 
safety, public health, and public morals, and, as that power is an 
essential attribute of sovereignty, it cnanot be abrogated. 

All property is held subject to the general police regulations of the 
State. 

On appeal from an order of the Public Service Commission, the Su- 
preme Court is not an appellate Public Service Commission, with 
all the power of the Commissioners. 


APPEAL from an order of the Public Service Commission 
dated June 1, 1909, and directing the construction of a subway 
as an approach to the passenger station at White River Junction, 
the increase of the station platform, and the making of certain 
repairs on the station. The opinion fully states the case. 


Young & Young for the Boston & Maine Railroad, C. W. 
Witters and H. H. Powers for the Central Vermont Railway 
Company. 


The order of the commissioners for elimination of tracks 
and the taking up and relaying of tracks in a different location, 
thus compelling railroad companies to expend a large amount 
of money against their will and without in any way increasing 
their facilities, is such a taking of property without compensa- 
tion as is prohibited by the Vermont Constitution and the Con- 
stitution of the United States. Among the many cases upon 
this subject the following illustrate this principle. Taking away 
right to take tolls. Ft. Wayne etc. Co. v. Maumee etc. Co., 132 
Ind. 80; Highland Park v. Detroit etc. Co., 95 Mich. 489. In- 
terference by conduction of electricity. Cumberland etc. Co. v. 
U. El. R. R. Co., 93 Tenn. 492; Central etc. Co. v. Wilkes-Barre 
etc. Co., 11 Pa. Co. Ct. 417; People v. Otis, 90 N. Y. 48; Lake 
Shore etc. Co. v. Smith, 173 U. 8S. 684; Tyler v. Beacher, 44 Vt. 
648; NV. EB. T. & S. Club v. Mather, 68 Vt. 338; Avery v. Vermont 
Electric Co., 75 Vt. 235. 


James G. Harvey and Alexander Dunnett for John L. Bacon 
et al. and Town of Hartford, John G. Sargent, Attorney General, 
for the State. 
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HASELTON, J. February 11, 1908, Jolfn L. Bacon, and 
thirteen others, freeholders of the town of Hartford, addressed a 
petition to the Board of Railroad Commissioners, now the Public 
Service Commission, Acts of 1908, No. 16, stating in general 
terms that they believed that the approaches to the union pas- 
senger station at the village of White River Junction in the town 
of Hartford were such as to endanger the public safety and re- 
questing a hearing on the matter, and also requesting that the 
sufficiency of the station with respect to the convenience and 
accommodation of the public should be considered in the hear- 
ing. May 18, 1908, this petition was amended so that the com- 
plaint thereof was more specific. The amended petition set out 
that the station is insufficient, is improperly maintained and is 
not properly located for access from the Main street of the vil- 
lage; that it is not so arranged as to accommodate the patrons 
of the railroads centering there and the public having business 
there; that the only approach to the station is by a crossing at 
grade over many tracks, and that the tracks at such crossing are 
used by the railroad companies for the shunting and yarding of 
ears, so that by reason of an almost continual use of the tracks 
for such purposes the crossing of persons and teams is a very 
great source of inconvenience and danger to the patrons of the 
railroads and to the portion of the public who have business 
there, and that the use of coal in engines and the noise made by 
engines in hauling cars there are sources of great annoyance and 
inconvenience to people in the vicinity. The amended petition 
prays the board to make such order as is just, proper and right 
as to the maintenance of a station such as is safe, convenient 
and proper for the use of the patrons of the railroads and for the 
public and to make a like order as to a change in the manner 
of approach to the station; that the tracks there be removed, 
and the shunting and yarding of cars there be abolished, and that 
such other changes be made in the approach to the station as shall 
make the crossing there reasonable and safe. The amended peti- 
tion prays generally for such an order as may be just and reason- 
able in the premises. 

To this petition the Boston & Maine Railroad and the Central 
Vermont Railway Company filed their several answers, and a 
hearing was had in the cause. A report was filed and an order 
was made in September, 1908. The order provided for the con- 
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struction of two sfbways under the tracks, eight in number, of 
the Central Vermont Railway Company westerly of the station. 
One of these was to be a footway ten feet high and twelve feet 
wide, and the other a driveway twelve feet high and twenty feet 
wide. In addition to these subways this order provided for an 
under-ground chamber beneath the platform and baggage house 
now at the station, and for a baggage room in this under-ground 
chamber, and for an elevator for transferring baggage to and 
from this under-ground baggage room and the baggage room 
above. The order in all its particulars need not be set out. 
From this order the railroad companies appealed to the Supreme 
Court, where such proceedings were had that, October 27, 1908, 
the cause was recommitted to the board of commissioners for 
further proceedings. The mandate of that date provided that’ 
the appellants, or either of them, might file with the board a 
petition for the modification of the order, that the commissioners 
should hear evidence in support of such petition and such evi- 
dence, offered by any party to the cause, as had reference to the 
practicability and expense of the construction ordered and ap- 
pealed from and to the expense of other proposed plans, and that, 
after such further hearing, the commissioners should make such 
modifications and alterations of the order, such additions thereto, 
and such omissions therefrom, as should seem to them just and 
proper, that they should report the advantages and disadvantages 
of each plan proposed for eliminating the grade crossing, and 
the probable cost of the work ordered and of each plan proposed. 
This mandate further required that the commissioners should 
report the advantages and disadvantages of the elevator system 
ordered and the annual cost of operating the elevator together 
with any objections to a plan. for an underpass proposed by the 
Boston & Maine Railroad. By the terms of the mandate it was 
not to be construed as limiting the jurisdiction of the commis- 
sioners. The terms of this mandate are recited in C. V. Ry. Co. 
v. State and town of Hartford, 82 Vt. 145, 152, 72 Atl. 324, which 
is the second of the cases to which this opinion relates. 

This second ease is a petition brought to the board of com- 
missioners by the Central Vermont Railway Company, June 30, 
1908, and before the report and order in the Bacon case were 
filed or made. It sets out that the crossing over the tracks, 
already referred to, is a public highway, is highly dangerous, and 
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ought in the interest of public safety to be abolished; and repre- 
sents, as matter of opinion, that it can be abolished by the con- 
struction under the eight railroad tracks, referred to, of a high- 
way and a passenger footway. The petition prays for the aboli- 
tion of such highway crossing at grade and for the apportion- 
ment of the expense of such changes as the public welfare and 
safety may require among the State, the town of Hartford and 
the Central Vermont Railway Company. The commissioners, 
after hearing, made gn order dismissing this petition and from 
this order the petitioner appealed. Pending this appeal, Decem- 
ber 24, 1908, the Boston & Maine Railroad and the Central Ver- 
mont Railway Company brought their joint petition to the com- 
missioners in accordance with the mandate of the Supreme Court 
that has been referred to, and in that petition set out that the 
crossing was a highway; and they made therein substantially | 
the same representations as had been made in the sole petition of 
the Central Vermont, and they prayed that the crossing in ques- 
tion be abolished and for the apportionment of the expense of its 
abolishment among the joint petitioners, the State of Vermont 
and the town of Hartford. In answer to this petition the State 
of Vermont and the town of Hartford set out, among other things, 
that the matter thereof had been determined and adjudged by 
the board of commissioners. The commissioners refused to hear 
evidence in support of the joint petition. Thereupon the Central 
Vermont Railway Company, in its sole petition then pending on 
appeal in this Court, made an application praying that the last 
named case be remanded and consolidated with the Bacon case, 
the first named of the cases to which this opinion relates. 

This Court held that the Boston & Maine Railroad is in- 
terested in the question of whether the crossing in question is a 
public highway, and pointed out in what way it is interested, and 
further called attention to the fact that it had not been heard on 
that question, since that question was not raised by the Bacon 
petition to which it answered, and since it was not a party to 
the proceedings brought by the Central Vermont in which that 
question was raised. We held that the joint petition of the rail- 
road companies was well within the mandate which had been 
sent down in the Bacon ease, but made no order in respect to the 
Bacon ease nor in respect to the joint petition, which was treated 
as a dependency of that case, since the Bacon case was not before 
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us. Nevertheless the order dismissing the petition in the case 
which was before us was reversed pro forma and that case was 
remanded, that all parties interested in the related questions 
raised by the several petitions might be heard as in one case and 
the whole matter be embraced in one decree. Reference is again 
made to C. V. Ry. Co. v. State and town of Hartford, 82 Vt. 145, 
154, 155, 72 Atl. 324. After the opinion referred to was handed 
down the commissioners heard anew and as one proceeding the 
Bacon ease and the case brought on the petition of the Central 
Vermont, treating the joint petition as properly filed in the Bacon 
case and as a part thereof, and made a report, decision and order 
which they filed June 18, 1909, and which are before us for con- 
sideration by virtue of an appeal taken by the Central Vermont 
Railway Company and the Boston & Maine Railroad. 

The commissioners fail to find that the crossing in question 
is a highway crossing within the meaning of the statute and give 
at some length their reasons for their inability so to find. It is 
claimed, however, that there are facts reported which, as matter 
of law, determine such to be its character. Whether the State 
of Vermont and the town of Hartford can be made to contribute 
to the expense of eliminating this grade crossing depends upon 
whether it is a highway crossing within the meaning of the stat- 
ute invoked, and the report of the commissioners in that regard, 
and the questions raised in respect thereto, will be considered at 
the threshold. 

It appeared by the records in the office of the town clerk of 
the town of Hartford that, in 1863, the selectmen of the town 
caused to be made a record of the laying out and survey by them 
of a public highway lying between the Junction House, so-called,- 
and the railroad station. Their survey of the highway began in 
the range of the northerly end of the Junction House and three 
rods from the northeast corner thereof. The survey proceeds: 
‘“Thenee south 69 deg. east, 7 rods and 10 links to the track of 
the Central Vermont Railroad. Said survey being the northerly 
line of said highway three rods in width southerly from the said 
northerly line.’’ The Junction House referred to was after- 
wards burned, and was subsequently rebuilt in such a manner 
that the northeast corner of the second structure, now standing, 
is coincident with the northeast corner mentioned in the survey. 
At the time of the survey only four of the eight tracks now 
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between the Junction House and the station were in existence, 
and those four were the ones nearest to the station. The Junc- 
tion House looks towards the station, and in front of the hotel, 
running northerly and southerly, there was, and is, a highway, 
which will hereinafter be called Main street. Following the 
recital of the courses and distances given in the survey, the north 
line of the highway described therein—the line which deter- 
mines the location of the surveyed highway—begins in the east 
line of Main street at a point opposite the northeast corner of the 
Junction House and runs southeasterly through a park, laid out 
on land held by the Central Vermont, intervening between the 
Junction House and the railroad tracks, and does not extend to 
the railroad tracks as they were then, but extends only to within 
about two feet of the westerly rail of the eighth track from the 
station, the one nearest to the Junction House, as the tracks 
now are. It is claimed, however, that, since this line is described 
in the survey as extending to the railroad track, the description 
is as though the west rail of the then most westerly track was 
named, and that the case is one for the application of the prin- 
ciple that, in tracing surveys, courses and distances are governed 
by fixed monuments, and that so this survey in fact extended to 
the westerly rail of the most westerly of the railroad tracks, as 
they then were, and embraced land over which the four westerly, 
and more recent tracks, extend. But the principle invoked does 
not apply here. The starting point of the north line of the 
highway surveyed is not a monument, but is determined only by 
a course and distance recited in the survey. The reference to 
the railroad track as the terminal point of said north line can 
determine nothing without respect to the course to be run, and 
so cannot be regarded as a monument. The phrase ‘‘railroad 
track’’ is quite generally used to designate the right of way of a 
railroad. Cairo &c. Ry. Co. v. Mathews, 152 Tl. 153, 38 N. E. 623, 
625; Quncy dc. Ry. Co. v. People, 156 Ill. 437, 41 N. E. 162; 
Ohio &c. R. Co. v. Webber, 96 Ill. 443, 448; Huck v. Chicago &c. 
k. Co., 86 Ill. 852, 358. 

The phrase ‘‘railroad track’’ often means the same as the 
word ‘‘roadway’’ as used in P. 8S. 4827. See Drouin v. Boston. & 
Maine Railroad, 74 Vt. 343, 52 Atl. 957. 

Since this is so, since nothing that can properly be called a 
monument was established by the survey, since such a mistake in 
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distance, as must have been made on the theory of the appellants, 
is quite inexplicable, and since this survey refers generally, in 
the singular, to ‘‘the track of the Central Vermont Railroad,’’ 
it is to be inferred that the selectmen referred to what was, or 
what they conceived to be, the right of way of the railroad com- 
pany and not to the westerly rail of the fourth track westerly 
from the station. No artificial rules of construction apply here, 
and it is clear, that the highway as surveyed did not extend to 
the westerly rail of the most westerly track then in existence. 
Bagley v. Morrill, 46 Vt. 94. 

It is argued in behalf of the railroad companies that in 1863 
the westerly line of the right of way of the predecessor of the 
Central Vermont was a line parallel with and forty-two feet 
westerly of the most westerly rail of the tracks of the Central 
as they then were, and a contrary finding by the commissioners 
was eliminated by them, upon consideration of a request made by 
the railroad companies. Measurements on plans drawn to a 
scale, and referred to by the commissioners in their report as 
accurate, indicate that the north line cf the surveyed highway 
stopped at, or near, this westerly line of the right of way as it is 
claimed to have existed in 1863. 

Under the provisions of an act passed in 1849, and in force 
in 1863 and thereafter until 1886, a highway could not be laid 
out across a railroad at grade. Act of 1849, No. 41, §26; C. V. BR. 
Co. v. Royalton, 58 Vt. 234, 4 Atl. 868; Conn. & Pass. Rivers R. 
Co. v. St. Johnsbury, 59 Vt. 320, 10 Atl. 573. 

This fact is referred to by the appellants in connection with 
the argument that the surveyed highway was laid out at grade 
to the very westerly rail itself of the tracks in existence in 1863. 
But the statute could not have contemplated that that could be 
done. If it could have been, then wherever there was but one 
track a highway might have been laid out on each side of it to 
the corresponding rail, and persons, animals and other objects, 
might be within a foot or less of one rail or the other, and so in 
a position to occasion such a disaster as the statute was aimed to 
prevent, and still be within the limits of a highway. Highways 
so constructed would, of course, invite trespasses upon the ground 
between the rails. The statute must be reasonably interpreted. 
with reference to the evil which it was intended to remedy and 
the dangers and liabilities which it was intended to avert, and we 
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do not think that the reference to the statute strengthens the 
argument that the highway was laid out up to the very iron of 
the track. 

In the recorded survey referred to the highway is described 
as “‘laid out through lands claimed to be owned by Isaac B. 
Culver and by the Central Vermont Railroad Company and in 
part by Noah B. Safford,’’ and the record recites the award of 
one dollar to each of such claimed owners. It is, in substance, 
argued that this description, in connection with other facts, 
shows the true construction of the survey to be that it put the 
east end of the highway surveyed upon the forty-two foot strip 
of railroad land next west of the most westerly rail as the rails 
lay in 1863. The other facts just referred to are these :—In June, 
1859, land bounded on one side by this forty-two foot strip was 
set off to Noah B. Safford on an execution against the Vermont 
Central Railroad Company. Within a year this land had been 
quit-claimed by Safford to one Appleton, by Appleton to one 
Tilden and by Tilden to Isaac B. Culver. In 1858, to go back a 
little, other land bounded on one side by this forty-two foot strip 
was set off to Noah B. Safford on an execution against the rail- 
road company. It is claimed by the appellants that the westerly 
end of the surveyed highway was wholly on land to which either 
Culver or Safford held title by virtue of the levies and quit-claim 
deeds referred to, and that so the survey would not have men- 
tioned the Central as claiming any interest in the land surveyed 
if the survey had not in fact extended easterly over the forty-two 
foot strip. The commissioners report that they are unable def- 
initely to locate the land described in the executions referred to. 
But if the claim of the appellants as to the land set off on the 
executions is correct, their argument on this point is without 
force. Notwithstanding the proceedings on the executions. the 
railroad company might well be claiming an interest in the lands 
described therein, and to give the railroad company notice and 
treat it as a party to the proceedings was but common prudence 
on the part of the selectmen. The appellants claim that after 
the highway in question was laid out the railroad company re- 
purchased what was set off on the executions and received deeds 
of the same. The commissioners are unable to find that the deeds 
referred to did, in fact, convey the land described in the two 
executions. But, if we assume that they did, the giving and the 
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taking of these deeds rather indicate that the railroad company 
had never relinquished all claim of ownership in the land covered 
by the deeds, particularly as one of them recites that it is given 
‘‘in settlement and compromise of litigation and all questions of 
title.’’ 

It ought to be said that the commissioners find that at the 
present time all of the land between the station and Main street, 
including the park mentioned, is part of the right of way of the 
Central Vermont Railway Company. And it ought further to be 
said, in view of the claims of the railroad company and of the 
evidence on which they are founded, that we do not understand 
this finding to mean that the company has not, in some of such 
land, a greater interest than a mere right of way. We under- 
stand that the railroad company claims to own a portion, at least, 
of this land, in fee, and without going into details with respect 
to the nature of its claims and holdings, we deem it sufficient 
for the purposes of this case, and a sufficient protection to the 
railroad company against possible, or apparent, prejudice in 
respect to its rights of ownership to say, as we do, that we do 
not treat the finding of the commissioners as to the company’s 
‘‘right of way’’ as a denial of any greater or further interest. 
To prevent misunderstanding the digression made in this para- 
graph has seemed called for. 

Everything in the case indicates that the selectmen, in 
surveying the highway which they laid out, labored under no 
misunderstanding and were the victims of no mistake, and the 
true and only construction to be put upon the survey is such that 
the land included in it did not extend to the westerly rail of the 
tracks as they were in 1863, and probally” is not crossed by any 
of the rails now on the cround. 

In connection with their claim that the highway surveyed in 
1863 extended to the west rail of the fourth track, counting west- 
ward from the station, the appellants claim that the owners and 
operators of what is now the Central Vermont, of their own 
motion, extended the highway to the platform of the passenger 
station, that they constructed and maintained and kept in repair 
planking across their tracks and so dedicated to the public a 
highway which has been in constant use by the public for more 
than forty-five years, and that so there is a continuous highway, 
from Main street to the station, existing in part by the action of 
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the selectmen and in part as a highway by dedication. And we 
understand the claim of the appellants to be that, if the survey 
caused to be made by the selectmen stopped where we find it did, 
still the highway laid out by the selectmen was extended by 
dedication to the station. In connection with this claim we have 
first to consider that there was no evidence before the commis- 
sioners that a certificate of the completion and opening of the 
highway laid out for the use of the public was ever filed in the 
town clerk’s office in accordance with the statute, now P. S. 
3824, which requires that such certificate be made and recorded, 
and provides that ‘‘the day on which such certificate shall be 
recorded shall be deemed the time of the opening such highway.’’ 
Patchen v. Morrison, 3 Vt. 590; Patchen v. Doolittle, 3 Vt. 457; 
Warren v. Bunnell, 11 Vt. 600; Emerson v. Reading, 14 Vt. 279; 
Blodgett v. Royalton, 14 Vt. 288; Battles v. Braintree, 14 Vt. 
348; Young v. Wheelock, 18 Vt. 493; Hyde v. Jamaica, 27 Vt. 
443 


The tenor of these cases is that the statutory proceedings, 
without the recorded certificate that the road is open for travel, 
do not impress upon the road laid out the character of an actual 
public highway, and that, without such record, the road does not 
become a public highway unless, and until, it is recognized by 
the town as such by some unequivocal act. It is argued that, in 
the absence of evidence of the record of this certificate, there is 
a presumption that such a certificate was recorded or filed for 
record, that it is to be presumed that the selectmen performed 
their legal duty in this behalf. But the burden of showing that 
the crossing is a public highway was on the appellants under their 
petitions alleging that it was, and if they relied upon the record 
of the certificate in support of their contention it was for them 
to show it. The record, or a certified copy thereof, was the best 
evidence upon this point, and without evidence of the destruction 
or loss or inaccessibility or effacement or mutilation of the record 
‘or of books in which it should have been made, secondary evidence 
eould not be let in, and no presumption of regularity could 
operate, since the case is not one which has to do with records, 
the antiquity of which of itself suggests any difficulty in pro- 
ducing the best or primary evidence. The appellants could not 
resort to the record evidence of the laying out of the highway 


and stop with its production, and then say that, as to the cer- 
28 | 
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tificate of opening required to be recorded, they relied upon a 
presumption of the regularity of official acts. That presumption 
is In general about this: Where the regularity of an official 
act is dependent upon some coexisting or preexisting act or fact 
there is a presumption in favor of the doing of such act or the 
existence of such fact. District of Columbia v. Robinson, 180 
U. S. 92, 101; 45 L. Ed. 440, 21 Sup. Ct. 283; McKinstry v. 
Collins, 76 Vt. 221, 234, 56 Atl. 985. Where an officer had taken 
property on a writ of replevin and turned the same over to the 
plaintiff it was held that there was a presumption that the bond 
which he took was taken before the property was turned over to 
the plaintiff. McKinstry v. Collins, 76 Vt. 221, 56 Atl. 985. 
Where the secretary of state had issued a license to a foreign 
insurance company there was held to be a presumption that the 
company had filed in the proper office a copy of its by-laws, since 
without this antecedent act the license could not have been legally 
issued. Insurance Co. v. Wright, 60 Vt. 515, 12 Atl. 103. 

Where school district officers paid out money for repairs on 
a school-house, and there was no evidence that the district had 
authorized them so to do, it was held that there was a presump- 
tion of previous authorization on the part of the district. Brock 
v. Bruce, 59 Vt. 313, 10 Atl. 93. 

Where at a sheriff’s sale property was sold at a farm house, 
to which the sale had been adjourned, and there was no evidence 
that the farm house was not a public place within the meaning 
of the law, it was presumed that it was, as such fact coexisting 
with the sale, was essential to the validity of the act of the 
sheriff in making the sale. Fairbanks v. Benjamin, 50 Vt. 99. 

Where an officer advertised and sold property on an execu- 
tion, and his return did not show that the property was ad- 
vertised and sold in the town in which it was taken, as the law 
required, this attendant fact was presumed. Jewett v. Guyer, 
38 Vt. 209. 

Where the treasurer of a town made a payment upon a debt 
owed by the town, and there was no proof of authorization of the 
town, it was held that the approbation of the town was to be pre- 

sumed. Sargeant v. Sunderland, 21 Vt. 284. 

Where, in an action of debt on a jail bond, the plaintiff 
alleged a commnirnent to the jail in the city of Vergennes on an 
execution issuing from Addison County Court, it was held that, 


VT.) BACON ET AL. v. BOSTON & MAINE R. R. ET AL. 435 - 


since in one contingency such commitment to that jail would be 
lawful, the court would presume that such contingency existed, 
and the declaration was held good. Bank v. Tucker, 7 Vt. 134. 

Where selectmen made and had recorded a certificate of 
alteration in a highway necessary to the construction of a rail- 
road, but required to be by agreement between the selectmen and 
the railroad company, a presumption of the prior agreement 
requisite to the regularity of the certificate was held to arise. 
Wead v. St. J. & L. C. R. Co., 64 Vt. 52, 24 Atl. 361. We have 
other cases which illustrate the general rule which here obtains. 

As the rule is above stated there are cases which must be 
excepted from it, as cases of tax sales, where the regularity of 
antecedent proceedings must be shown, and cannot be presumed 
in aid of the regularity of the sale, Brush v. Watson, 81 Vt. 
43, 69 Atl. 141, and the cases there cited. So too the general 
statement of the rule as made above is hardly broad enough to 
cover all cases. It hardly covers the well established presump- 
tion that a letter properly addressed, stamped and mailed reaches 
its destination in consequence of the regularity of the officials 
of the postoffice department in the discharge of their duties. 
Walworth v. Seaver, 30 Vt. 728, 73 Am. Dec. 332; Oaks v. 
Weller, 16 Vt. 68; Rosental v. Carbondale &c. Co., 140 U.S. 25, 
30 L. Ed. 332, 11 Sup. Ct. 691. 

But the rule cannot be so construed as to permit the pre- 
sumption here claimed—so construed as to alter the rule that the 
existence and contents of a record must be proved by the record, 
unless something is shown which prevents or excuses the produc- 
tion of the record. Sherwin v. Bugbee, 17 Vt. 337; Brunswick v. 
McKean, 4 Me. 508; Umted States v. Ross, 92 U.S. 281, 23 L. Ed. 
707. 

As has been said, or intimated, a road laid out, may, without 
a certificate of its opening, become an actual public highway in 
consequence of acts of the town in reference thereto. The ques- 
tion of the performance, or non-performance, by the town of 
Hartford of acts having such efficiency was fully considered by 
the commissioners. They find that the highway described in the 
record of 1863 was never worked by the town of Hartford nor 
by any one under its authority; and the subordinate facts which 
they report fully sustain this finding. Stress is laid upon an 
item in the report of the treasurer of the town for 1874 which 
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indicates a payment to A. T. Baron of one hundred and sixty 
dollars for grading between the station and the Junction House. 
But the commissioners report that they are unable to find that 
this money was expended for grading within the limits of the 
highway described in the record; and, upon their attention being 
called to this finding by a special request, they find that, if Baron 
was paid for grading at all, the payment must have been for 
grading elsewhere than within the limits of the highway laid out. 
They give, too, the grounds of this finding, and they are sufficient 
to sustain it. August 5, 1908, after these proceedings, includ- 
ing the petition which alleged the crossing to be a highway, were 
begun, the selectmen of the town went through the form of dis- 
continuing the highway laid out in 1863 and caused their action 
in that regard to be recorded. This action of the selectmen is 
of no force either way. If the highway laid out in 1863 had 
become an actual public highway, open for travel as such, this 
merely paper discontinuance, made when it was, would not have 
affected the rights or liabilities of anybody. And since there was 
no public highway to discontinue, this ostensible discontinuance 
had no force as a recognition of the highway, for it could not 
relate back and operate as a previous recognition made at a time 
material to these proceedings. Whether the selectmen, in 
August, 1908, thought that the highway did not exist, but feared 
that the courts would never ascertain the real facts, or whether 
they thought that the highway might exist, and sought by this 
formality to evade a liability, it is immaterial to inquire. 

But it is claimed that the crossing, or a part of it, became a 
public highway by dedication and acceptance and by long con- 
tinued travel over it. This claim is more particularly made in 
connection with the claim that the town otherwise established a 
public highway from Main street for a part of the way to the 
station, and that the dedication was of the rest of the way. But 
independently of the former claim already ruled upon, the claim © 
that the crossing, or any part of it, is a highway by dedication, 
acceptance and use, is to be considered. 

As has already appeared the tracks of the Central Vermont 
are immediately in front of the station-building, treating the 
front as the side, westerly of which lies the Junction House, and, 
in general, the village. The commissioners find and report that 
no one can go by team or on foot from the village or the sur- 
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rounding country to the station nor from the station to the village 
and the country about it without crossing these tracks, and it 
appears from their report that such has been the general situa- 
tion at all times material to this case. In permitting free access 
to and egress from its station, and in planking between its rails, 
that such access and egress might be the more convenient, the rail- 
road, company did nothing to suggest even the dedication of a 
highway. For a long time, under a lease or license from the 
railroad company, the village postoffice was at the station though 
it has not been there since 1890. The business of the express 
office and the telegraph office, which are referred to, are, of 
course, closely connected with that of the railroad company. So, 
in a measure, was that of the postoffice since the railroads 
receive, deliver and carry the mails. The fact that the railroad 
company permitted the patrons of the postoffice, of the express 
company and of the telegraph company to come and go indis- 
eriminately, together with the throng of passengers, shippers, 
consignees and others whose business was strictly with the rail- . 
road company cannot be considered in itself as evidence of dedica- 
tion. A railroad company may lease a part of its roadway, as 
for a coal shed or a lumber shed, if it does not thereby cripple 
its efficiency in the discharge of its duties to the public. Osgood 
v. Central Vermont Ry. Co., 77 Vt. 334, 60 Atl. 187, 70 L. R. A. 
930; Ide v. Boston & Maine Ralroad, 83 Vt. 66, 74 Atl. 401. 

And when it does this, the use of its right of way by persons 
having business on the leased premises is not a circumstance 
tending to show the dedication of a highway. That a railroad 
company may make a dedication of a highway across its right of 
way and tracks has been settled, in cases in which railroad com- 
panies have resisted claims similar to that which the appealing 
companies here assert. But neither the public welfare nor 
corporate rights require or permit that such acts on the part of a 
railroad company as have been shown in this case should be con- 
sidered sufficient evidence to sustain a claim of dedication. 

Williams v. New York &c. R. Co., 39 Conn. 509, was a case 
in which the claim was made that a railroad company had by 
dedication made a public highway of a space which connected 
with a public street in front of one of its stations, and the facts 
that appeared therein made the claim much more plausible than 
is the claim made here, but upon injunction proceedings brought 
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against the railroad company, it was held that it had not made a 
dedication of a highway. 

In Lake Erie &c. R. Co. v. Town of Boswell, 137 Ind. 336, 
36 N. E. 1103, a railroad company was held to have made a 
dedication of a highway across its tracks, but, among other 
things, the company had, as required by statute, filed as a public 
record a map showing the street dedicated, had furnished to its 
officers and employees a map showing the street across its night 
of way, had suffered the town to make, and had cooperated with 
the town in making improvements upon the street, and had seen 
houses and churches built and shade trees planted in reliance 
upon the existence of a highway. 

In Lousville &c. R. Co. v. Sonne, 21 Ky. Law Rep. 848, 53 
S. W. 274, the railroad company had, among other things, main- 
tained, at the claimed street for about forty years, warning 
boards required at highway crossings, and many houses had been 
erected in reliance upon the existence of the street. The court 
thought that the evidence in the case tended to show that the 
street was a public highway before the railroad company ever 
acquired its right of way, but held that, however that might be, 
the railway company could not be permitted to deny the exist- 
ence of the street. The commissioners find that in this case 
neither warning boards were ever put up nor bells rung nor 
whistles sounded in accordance with the provisions of the statute 
applicable, if this crossing was in fact a highway. 

In connection with the Connecticut case, above referred to, 
negativing a dedication, reference is made to Hast v. Piedmont 
dc. R. Co., 52 W. Va. 396, 44 8S. E. 155, where the insufficiency 
of such facts as are here relied on to prove a dedication is clearly 
shown, and where numerous cases and various text books are 
cited in discussion of the question. 

It appears from the commissioners’ report that some people 
live easterly of the station and between it and the Connecticut 
river, and the commissioners’ report shows that, at all times 
material to the claim of the appellants, persons so residing, in- 
cluding school children, have used the crossing in going to and 
from the village and that from 1868 till about 1882, when an iron 
bridge was built across the Connecticut River, people residing at 
Lebanon, across the river, used the crossing when they had occa- 
sion to walk to White River Junction or to walk back. But this 
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use and the use already referred to were not evidence of a dedica- 
tion, which must always be irrevocable. The proposition that 
the permissive or quasi-permissive use of a railroad company’s 
land in the way indicated does not amount to a dedication has 
always been successfully maintained by railroad companies. It 
would be a hard case if the law was otherwise. Besides if the 
railroad company had intended a dedication and had clearly 
manifested that intention, the use referred to would not show an 
adoption on the part of the town authorities. People cannot by 
going where they will lay out highways at their will. The adop- 
tion of a dedicated way as a highway must be evidenced by acts 
of the proper town authorities, and mere use by the public is 
not enough. Town of Clarendon v. Rutland R. Co., 75 Vt. 6, 9, 
o2 Atl. 1057; Tower v. Rutland, 56 Vt. 28; Folsom v. Underhill, 
36 Vt. 580; Hyde v. Jamaica, 27 Vt. 443; Pratt v. Swanton, 15 
Vt. 147; . Blodgett v. Royalton, 14 Vt. 288; . Page V. Weathersfield, 
13 Vt. 494, 

A town or other municipality cannot have forced upon it as 
highways whatever ways and paths individuals may open and 
lay out with a view to the enhancement of their = Ertan property, 
or for other reasons. 

But it is suggested that, though the crossing may not be a 
legal public highway, it is a road in fact, and that its existence 
as such is all that is necessary to proceedings under P. 8S. Chap. 
194; that the law invoked deals simply with the dangerous condi- 
tion regardless of how that condition came to exist. The State, 
through the exercise of its police power, does deal with such 
dangerous condition, however it may be that it came to exist; but, 
in the elimination of this or a like dangerous crossing, the law 
does not provide for the charge of a part of the attending ex- 
pense upon the State and a part upon the town unless the cross- 
ing is one of the public highways of the State which the town 
as an instrumentality of the State Government is bound to re- 
pair. The subject of highways is fully covered by statutory 
provisions and we know no such thing as a highway which 
nobody is bound to repair. ‘‘What,’’ said Lord Mansfield in 
construing an Act of Parliament relating to roads, ‘‘are they to 
continue them and leave them to be impassable.’’ Lofft, 465. 

Towns are bound to keep in repair all highways within their 
respective territorial limits unless there is some special statutory 
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provision placing that duty in whole or in part elsewhere. P. S. 
3807; P. S. 3953-3993 ; Moody v. Bristol, 71 Vt. 473, 45 Atl. 1038 ; 
Daniels v. Hathaway, 65 Vt. 247, 26 Atl. 970, 21 L. R. A. 377; 
Landon v. Rutland, 41 Vt. 681. 

It is said in the brief of one of the appellants that a dedica- 
tion must be accepted. But this is not the law of Vermont as 
the cases already cited abundantly show. Burdens cannot be 
imposed upon towns by any one to whom it occurs that it will be 
for his advantage to have a highway through or past his land. 
It is for the towns to determine what shall be highways therein, 
subject, of course, to the appeals from the action of the selectmen 
provided by statute. 

The commissioners’ findings and refusals to find in respect 
to the claim that the crossing in question is a publie highway were 
all warranted or compelled, and the fact that the crossing is not 
a public highway is established so far as the report of the com- 
missioners and this decision and opinion can establish it. 

And this is as it should be for as was said by Chief Judge 
Redfield: ‘‘ Railroad stations should be approached, commonly, 
by private ways under the control and at the expense of such 
companies, as well for the convenience of the business of the 
companies, as the convenience of the public. * * * * One might 
ask what would be the effect, if the passenger and freight depots 
at the most frequented points were in the public streets?’’ 
State v. Vermont Central R. Co., 27 Vt. 103, 109. 

With the question of a highway crossing at rest we proceed 
to the consideration of the other questions before us.’ 

The Public Service Commission finds that the passenger 
station at White River Junction, and the express office and hag- 
gage house there, are situated on a diamond-shaped piece of land 
enclosed by many railroads in almost constant use. They aptly 
designate the station as ‘‘an island in a sea of traffic’’; and that 
it is so is sufficiently shown by the blue print ‘‘No. 24, R. W. S.”’ 
which was introduced in evidence, found to be accurate, and 
made a part of the report. Four railroads, two of which are 
operated by the Boston & Maine, center there, and for a period of 
twenty years the railroad business there has continuously in- 
creased, and a continuance of its growth is anticipated by the 
commissioners. The dangerous character of the approach to the 
station was admitted bv all parties to the hearing, and the ap- 
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pellants, which together operate and maintain the station, con- 
ceded before the commissioners that the station ‘‘is ill adapted 
to the convenience and needs of the large and constantly increas- 
ing traveling public compelled to resort thereto.’’ Under the 
Bacon petition, the commissioners had, therefore, undoubted 
authority to eliminate the crossing at grade at the expense of the 
railroad companies, and to order such repairs and alterations in 
and about the station as, in the situation presented, the public 
safety and convenience might reasonably require. To the solu- 
tion of these problems the commissioners addressed themselves in 
the report which is made the basis of their order in the premises. 
On the findings of the commissioners the approach to the station 
across the tracks at grade must be eliminated, and the commis- 
sioners wisely fixed upon a subway, or underpass, as the proper 
method of rendering the approach to the station consistent with 
the public safety. : 

As a part of their order in this regard the commissioners 
direct the removal of the four westerly tracks of the Central 
Vermont between the station and Main street, and, to quote from 
the report, ‘‘an almost complete revision of the Central Vermont 
tracks’’ at this terminal point. But such an order cannot be 
made, as an incident to the construction of an underpass or 
subway, unless it is a necessary incident thereto, for the tracks 
of the company cannot otherwise be swept from their right of 
way and the company denied the beneficial use thereof. 

The brief for the petitioners in the Bacon case puts the 
matter in the true light when it says, with reference to the pro- 
vision of a safe and convenient approach to the station, ‘‘if it is 
necessary to accomplish this that either or both of the roads 
should change the location of a track or different tracks adjacent 
to such station, is it probable that it was intended by the legisla- 
ture that the commission is powerless to order that done.’’ 

The commissioners after discussing the plans which they had 
under consideration finally report that the public safety and con- 
venience require the elimination of the four tracks and the re- 
construction of the railroad yard in order to the carrying out of 
the plan for an underpass. But their previous discussion and 
findings indicate that they mean no more by this finding than that 
in their judgment ‘‘the best way’’ to obviate the crossing by an 
underpass is to require this extensive tearing up and removal 
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and relocation of tracks. This is, In substance, what the com- 
missioners themselves say before announcing the general finding 
above referred to; and, in view of the subordinate findings of the 
commissioners, all of the facts reported, and the plans referred 
to as authentic and correct, it is obvious that an underpass which 
will subserve the public safety and convenience can be constructed 
without involving as an incidental feature thereof the radical 
changes upon the surface of the right of way which the order re- 
quires. That being so the order in that regard cannot be upheld, 
for the power of the commissioners in respect to railroad corpora- 
tions is that of supervision and regulation and not that of man- 
agement and administration. 

Management and administration are inseparable from liabili- 
ties, risks and responsibilities which attend the exercise of the 
franchises under which the roads exist. To demand of railroad 
companies the surrender of the right to manage and administer 
their affairs would be to demand a surrender of the beneficial 
use of their property and franchises. Our statute in a large and 
effective sense gives to the commissioners the right of regulation 
and supervision of the management by railroad companies of the 
quasi-public business in which they are engaged; but regulation 
on the one part and management on the other work together in a 
salutary way to subserve the public welfare. Without proper 
regulation the interests of the public at large have been and will 
be lost sight of. With regulation, obtruding itself into the place 
of management, capital will recede from the channels -of public 
service, and the industries most useful to the people at large will 
dwindle, for the incentives to the development, extension and 
skillful operation of those branches of business which can be said 
to be ‘‘affected with a public interest’’ will, in great measure, 
be removed. The phrase ‘‘affected with a public interest’’; as 
applied to public service enterprises which are private in their 
ownership, seems to be a rather happy phrase, used, and ap- 
parently invented, by Sir Matthew Hale; and its felicity con- 
sists in the fact that it lays no undue emphasis either upon the 
private character or the public purposes of such enterprises. 

The statute gives the Public Service Commission jurisdiction 
in all matters ‘‘respecting’’ railroad crossings, highway grade 
crossings, signs, signals, gates, flagmen, the location, sufficiency 
and maintenance of proper depots or stations, the construction 
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and maintenance of proper fences, cattle guards and farm cross- 
ings, the maintenance of tracks, frogs, switches, culverts and 
bridges, the connections between connecting roads, the manner 
of operating railroads. And the statute gives the commission 
jurisdiction in respect to other matters not above referred to. 
Acts of 1906, No. 126. Acts of 1908, No. 116. 

But it is unnecessary as a part of this opinion to enumerate 
the powers of the commission which are specially named. It is 
quite true, as is claimed in the brief for the petitioners in the 
Bacon case, that the broadest jurisdiction over railroad com- 
panies which the board has is conferred by the paragraph ‘‘said 
board shall have jurisdiction, on due notice, to hear, determine, 
render judgment, and make orders and decrees in all matters 
provided for in the charter of any railroad corporation, or in 
the statutes of this State relating to railroads.’’ But this does 
not mean that the commission can do whatever a railway com- 
pany can do, that the Legislature has undertaken to substitute the 
board of commissioners for the company’s board of directors, or 
to confer upon the former the proper functions of the latter. 
It means only that their power of regulation and supervision is 
broad enough to require of every railroad company the dis- 
charge of all its duties to the public, whether those duties are 
expressed in the charter of the company, or are implied from the 
nature of its business, or are imposed by some general law to the 
operation of which the corporation is subject. Since it was 
argued that the board can do with the plant of a railroad com- 
pany whatever the company itself can do we deem it pertinent 
to quote a recent and timely utterance of Mr. Justice White, 
who speaking for the whole Bench of the Supreme Court of the 
United States says: ‘‘As the public power to regulate railways 
and the private right of ownership of such property co-exist and 
do not the one destroy the other, it has been settled that the right 
of ownership of railway property like other property finds its 
protection in constitutional guarantees.’’ Atlantic &c. R. Co. v. 
Commission, 206 U. S. 1, 20, 51 L. Ed. 933, 27 Sup. Ct. 585, 592. 

We note that these guarantees extend to the use of private 
property as well as to its mere ownership and title. 

In a very recent case the Supreme Court of the United 
States, in affirming a judgment of the circuit court refusing to 
enforce a certain order of the Interstate Commerce Commission, 
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said with great wisdom and emphasis, speaking through the late 
Mr. Justice Brewer: ‘‘It must be remembered that railroads are 
the private property of their owners, that while from the public 
character of the work in which they are engaged the public has 
the power to prescribe rules for securing faithful and efficient 
service and equality between shippers and communities, yet in no 
proper sense is the public a general manager.’’ Interstate Com- 
merce Comm. v. Chicago &c. Ry. Co., 209 U. 8. 108, 118, 119, 52 
L. Ed. 705, 28 Sup. Ct. 493; see also Lake Shore dc. Ry. Co. v. 
Smith, 175 U.S. 684, 43 L. Ed. 858, 19 Sup. Ct. 565. 

Of the order in, respect to the rearrangement and obliteration 
of tracks as a part of the plan for an underpass or subway it must 
be said, in view of all the circumstances, as was said of a certain 
order under consideration in State v. Speyer, 67 Vt. 502, 32 Atl. 
476, 29 L. R. A. 573, 48 Am. St. Rep. 832, that ‘‘it reaches be- 
yond the scope of necessary protection and prevention into the 
domain of restraint of lawful business and use of property.’’ 

The commissioners report that when they made their first 
order for the elimination of the crossing, the order which in- 
cluded the construction of an underground baggage room and 
the installation of the elevator, they were led to believe that the 
eost of carrying out that order would be about $73,480.00. They 
now find that such cost would amount to $97,000.00. And they 
find that the plan upon which their first order proceeded is not 
the best if the order now before us is upheld; but they find that 
if it is not upheld the plan upon which their former order pro- 
ceeded is the best solution of the problem with respect to the 
crossing. But under our holding it will not be the result of this 
alternative finding that the case goes back for an order in accord- 
ance therewith as matter of course. For one thing, there has been 
no compliance by the commissioners with that part of the man- 
date of 27 October, 1908, requiring a report as to the advantages 
and disadvantages of the elevator system ordered and appealed 
from. For another thing, an underground baggage room, with 
an elevator to make it accessible, is not, prima facie, a necessary 
incident to the construction of a safe and convenient underpass, 
as the mandate referred to implies. Such an underground bag- 
gage room and elevator are strangers to our statutes relating to 
railroads, including the statute which relates to the powers of 
the commissioners, to the methods of conducting railroad business 
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in view of which our statutes were enacted; and they cannot be 
ordered as an incident to an underpass unless they are a neces- 
sary incident thereto. 

With respect to the approaches to the station, a place where 
the railroad companies have invited the public to come and do 
business, the public has the right, in the circumstances, to a 
subway or subways reasonably safe and convenient, and whatever 
is necessarily incident thereto may properly be embraced in the 
order. To such an order the railroad companies must submit, 
and with its terms they must comply. But costly and novel 
experiments, not obviously necessary to the subway, they cannot 
be compelled to make by virtue of the authority of the commis- 
sioners to compel the construction of a subway. The opinion 
of the Supreme Court of the United States in Wilcox v. Con- 
solidated Gas Co., 212 U. 8. 19, 53 L. Ed. 382, 29 Sup. Ct. 192, 
contains suggestions calculated to reconcile conservatism with 
temperate progress and development within constitutional limits, 
the exercise of governmental authority with private rights, the 
non-impairment of contracts and liberty to contract with that 
order and security which rests upon the supremacy of the police 
power, and we refer to that case as well as to cases already cited 
as consistent only with the conclusion above announced. 

The commissioners’ order relates in part to the remodeling 
of the station itself, and there is no suggestion in the argument 
for the appellants that the commissioners had not jurisdiction to 
order the changes which it did in the station proper, nor that 
their jurisdiction in that regard was not wisely exercised. 

The platforms of the station are properly appurtenant 
thereto, and the commissioners find that an enlargement of the 
station platform ‘‘is very much needed for the convenience and 
safety of the public.’’ In the brief for the appellants it is said, 
‘fas the railroad plan proposes an increase of platform space 
around the station, and the commission have found that addi- 
tional space is required, clearly some additional platform space 
should be ordered in connection with the remodeling of the 
station.’’ But the order of the commissioners provides for more 
platform space than the appellants concede to be required; and 
since this increased platform space involves some, though com- 
paratively slight and inexpensive change of trackage, the rail- 
road companies urge that such change cannot be ordered except 
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by their consent; and this claim is particularly made by the 
Boston & Maine in respect to the tracks of the Connecticut & 
Passumpsic Rivers Railroad which it operates; for it is suggested 
that this road stands among Vermont railroads in the.unique 
position of existing and being operated under its original charter. 

We observe that the charter of the Connecticut & Passumpsic 
Rivers Railroad gave it no power of lease, and that the lease to 
the Boston & Maine must have been by virtue of our general law. 
P. 8. 4829; Pennsylvania R. Co. v. St. Louis &c. R. Co., 118 U.S. 
290, 30 L. Ed. 83, 6 Sup. Ct. 1094. 

Of the nature of the lease and the relation of the companies 
we know nothing except that the lease is for ninety-nine years 
from 1887, and we do not undertake here to discuss the question 
of whether or not there has been such a transfer that the Boston 
& Maine controls the property, subject in express terms to all the 
general laws of this State in force in 1887. Rochester Ry. Co. v. 
Rochester, 205 U. S. 236, 254, 51 L. Ed. 784, 27 Sup. Ct. 469, 
and cases cited. For the purposes of this case we assume that the 
lessee stands in all respects in the place of the lessor. 

We assume in respect to the Connecticut & Passumpsic Rivers 
Railroad Company that it exists and is operated by virtue of its 
original charter granted before the enactment of a general law and 
before the passage of No. 45, §1, Laws of 1851 which reads: ‘‘ Every 
act creating, continuing, altering or renewing any corpora- 
tion or body politic which shall hereafter be passed by the general 
assembly may be altered, amended: or repealed whenever the 
public good may require such alteration, amendment or repeal.’’ 
The charter of this railroad company gives to it the power of 
locating its tracks and of making alterations, and it is claimed 
that no change of its trackage at White River Junction can be 
legally ordered by the commissioners. It is. claimed that the 
order of any alteration, without the consent of the operating 
company, would be a violation of the contract clause of the Con- 
stitution of the United States, and also that it would be a taking 
of private property for public uses without compensation, with- 
out due process of law, and in defiance of the right of the com- 
pany to the equal protection of the laws. 

The Connecticut & Passumpsic Rivers Railroad Company was 
chartered in 1835 with power to construct a railroad according to 
its discretion from the southern boundary of the State to its 
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northern boundary. Its original charter had no provision mak- 
ing it a public act. But an amendment thereto, passed in 1843, 
made the original act, and the amendment, public acts, and as 
indicated we have taken notice of them as such. The amend- 
ment referred to made White River near its mouth the southern 
terminus of the road, and preserved to the company its rights 
under its original charter if it should comply with certain con- 
ditions. But the authority of the company to lay out its line 
and to lay down its rails in its discretion did not authorize an 
abuse of discretion, did not authorize it to construct and main- 
tain its station and rails at its terminal point in such juxtaposi- 
tion as to menace the safety of the public having business with 
it, and the charter did not and could not and did not attempt to 
exempt the railroad company from the operation of the police 
power jn respect to matters legitimately within the scope of that 
power. 

That the company owed a duty to the public in respect to the 
location of its lines was claimed by it .and recognized by the 
Court in an early case. Conn. & Pass. Rivers R. Co. v. Baxter, 
32 Vt. 805, 807, 816. 

The report in the instant case shows that a condition incon- 
sistent with the safety of the traveling public and with a reason- 
able regard for their comfort has grown up at White River Junc- 
tion, where, as is the case at all important junctions, people and 
trucks are necessarily hurrying in various and opposite direc- 
tions, and that additional platform space is necessary to relieve 
such situation, and it appears that some change of tracks is a 
necessary incident of providing platform space which shall be 
reasonably safe and free from serious discomfort, and so far as a 
movement of the rails adjacent to the station is such necessary 
incident, the commissioners have power to order the change. 
Such moving back from the station, of the railroad tracks, as 
safety requires is a legitimate exercise of the police power, is not 
a taking of property without compensation, does not constitute 
expropriation of property and impairs no contract obligation. 

In Beard v. Conn. & Pass. Rivers R. Co., 48 Vt. 101, it was 
held to be beyond question that it was the duty of the company 
in question to do what was necessary at its depot premises to 
afford reasonable safety to a traveler. To the same effect are 
Sawyer v. Rutland & Burlington BR. Co., 27 Vt. 370, and Hale 
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v. Grand Trunk, 60 Vt. 605, 15 Atl. 300, 1 L. R. A. 187. The 
right of a railroad company to a practically exclusive occupancy 
of land in which it has an easement only is based largely upon its 
duty ‘‘to give security to its passengers and workmen.’’ Jack- 
son Vv. Rutland & Burlington R. Co., 25 Vt. 150, 159, 60 Am. 
Dec, 246. " : 

In 1859 the Conn. & Pass. Rivers R. Co., had judgment in 
trespass against one whose land had been taken for railroad 
purposes, and its contention and the judgment of the court were 
that its possession must be exclusive in order that it might con- 
serve the public safety and discharge its obligations to the com- 
munity. Conn. & Pass. Rivers R. Co. v. Holton, 32 Vt. 43, 47. 
To the same effect is Troy & Boston R. Co. v. Potter, 42 Vt. 265, 
274, 1 Am. Rep. 325. 

The rights and liabilities of railroad companies are ably and 
sensibly discussed by Chief Judge Pierpoint in an early case in 
this State. With respect to their liabilities he says, among other 
things: ‘‘They are created for the sole purpose of erecting. put- 
ting in operation and carrying on a public work, and are 
authorized to take private property for that purpose, and for 
that reason. The great object for which they are created and 
invested with their extraordinary powers, is that that they shall 
act as carriers of persons and property upon their roads, when 
completed, and by accepting their charters, constructing and 
putting in operation their roads, they not only take upon them- 
selves all the duties and lhabilities incident to the character of 
common carriers, but they assume other important duties and 
liabilities. The public have granted charters for specified pur- 
poses, and by accepting them they have obligated themselves to 
carry out those purposes. They not only have the right to act 
as common carriers, but they are bound to act as such. The 
public have the right to insist that they shall continue so to act. 
They can not throw off this responsibility, and absolutely refuse 
to discharge their duties, except by an abandonment and sur- 
render of their charters; they can not of their own motion, while 
acting under their charters and operating their road, divest them- 
selves of their character of common carriers, and refuse to receive 
and carry passengers upon their roads, or refuse to allow them to 
come upon their premises at the proper place and time, for the 
purpose of taking passage. The public, for such purpose, have 
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the right to enter upon the premises of the corporation by virtue 
of a higher right than the mere implied revocable license of the 
corporation, as carriers at common law. It is a part of the con- 
tract by which they hold their charters, that the public are to 
have the right to enter upon the premises acquired under their 
charters, for the purpose of being carried on their roads, and 
this is a right which the corporation can not revoke, or refuse 
to permit the exercise of.’’ Harris v. Stevens, 31 Vt. 79, 91, 92, 
73 Am. Dee. 337. 

All this being so, it is idle for a company to claim the charter 
right to subordinate the enjoyment by the public of its legiti- 
mate privileges to the maintenance of dangerous conditions, 
nuisances and mantraps. 

A railroad is not by such a charter as that in question ab- 
solved from the duty of reasonable care and prudence in the 
construction and maintenance of its road. Waterman v. Conn. & 
Pass. Rivers R. Co., 30 Vt. 610, 615, 73 Am. Dec. 326; Hatch v. 
Vermont Central R. Co., 28 Vt. 142. 

The right of the State, irrespective of charter provisions, 
so to regulate the operation of railroads as to conserve the safety 
of persons and property was affirmed in this State in Nelson v. 
Vermont & Canada R. Co., 26 Vt. 717, 62 Am. Dec. 614. 

Thorpe v. Rutland & Burlington Ry. Co., 27 Vt. 140, 62 Am. 
Dec. 625, 1s a leading case. It was there claimed that a railroad 
company, chartered before a general railroad law was enacted, 
and not bound by its charter to erect and maintain fences and 
vattle guards, could not be compelled to do so. It was claimed 
that legislation compelling railroads to do these things modified 
and violated the charter contract. But the Court held otherwise. 
It is there said that the police power of the State may subject 
persons and property in general to restraints and burdens such 
as are required for the protection ‘‘of the lives, limbs, health, 
comfort and quiet of all persons’’; that as to its right to do this 
in respect to natural persons ‘‘no question ever was or upon 
acknowledged general principles ever can be made’’; and that ‘‘it 
is certainly calculated to excite surprise and alarm that the right 
to do the same in regard to railways should be made a serious 
question.’’ The ease is soundly reasoned and richly illustrated. 

By the general railroad law passed after the Connecticut 


& Passumpsic Rivers Railroad Company was incorporated it was 
29 
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provided that all railroad companies should be ultimately liable 
to the day laborers employed by contractors. In the suit of 
Branin v. The Connecticut & Passumpsic Rivers hk. Co., 31 Vt. 
214, a laborer sought to enforce this lability. The company 
vigorously defended the suit and contended that the general law 
as applied to the company was unconstitutional, claiming that it 
took the property of the corporation without their consent to pay 
obligations which they never contracted, and that so it impaired 
the obligation of their charter-contract. But the court held 
otherwise. Judge Aldis, who wrote the opinion, pointed out the 
pauperism, breaches of the peace and riots, and the attendent 
danger to life and property resulting from the inability of work- 
men to get their pay from irresponsible contractors and declared 
in behalf of the court that the constitutionality of the statute was 
beyond question. He said of the act: ‘‘It was made to prevent 
pauperism and breaches of the peace, evils which no person, 
natural or artificial, can by contract acquire a right to inflict 
upon the community without restraint from legislative control.’’ 
The constitutionality of the statute as applied to a railroad in- 
corporated previous to its passage was sustained as an exercise 
of the police power, and Thorpe v. Rutland & Burlington R. Co., 
27 Vt. 140, 62 Am. Dec. 625, was referred to as rendering un- 
necessary a discussion of the right and duty of the Legislature 
to exercise that power, and also as rendering unnecessary a dis- 
cussion of its extent and application. 

In Cooley’s Constitutional Limitations, 6th Edition, the Sab: 
stance of the Thorpe case is given as a two page note, and in 
accordance therewith it is said in the text, with regard to the 
contract clause of the Constitution of the United State, that ‘‘it 
has been held without dissent that this clause does not so far 
remove from the State control the rights and properties which 
depend for their existence or enforcement upon contracts as to 
relieve them from the operation of such general regulations for 
the good government of the State and the protection of the rights 
of individuals as may be deemed important,’’ and it is added that 
‘“all such regulation must be subject to change from time to time 
as the general well being of the community may require.’’ With 
specific reference to private corporations in the exercise of their 
charter powers it is said in the same work and in the same con- 
nection that they are ‘‘subject to such new regulations as from 
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time to time may be made by the State with a view to the public 
protection, health and safety.’’ Constitutional Limitations, 707, 
708, 709. 

The Thorpe case is cited in Carty’s Admr. v. Winooski, 78 
Vt. 104, 62 Atl. 45,2 L. R. A. ( N. 8.) 95, where it is said that 
the police power is ‘‘founded upon the duty of the State to pro- 
tect the public safety, the public health and the public morals,’’ 
from which unassailable proposition it follows that the State 
cannot by contract abrogate its powers and duties resting thereon. 
The right to exercise the police power cannot be sold or bartered 
or given away. It is an attribute of sovereignty, or rather it is 
sovereignty itself; and lest its true nature should be misunder- 
stood it is emphatically indicated in Article 5, Chapter 1, of our 
State Constitution. 

The character of the police power is well considered in State 
v. Theriault, 70 Vt. 617, 41 Atl. 1030, 43 L. R. A. 290, 67 Am. St. 
Rep. 677, in which the Thorpe case is cited as a landmark. 

The Thorpe case is cited and the pith of it is quoted as law 
in Jacobson v. Massachusetts, 197 U. S. 11, 49 L. Ed. 643, 25 Sup. 
Ct. 358. 

It is cited and more extensively quoted from in Railroad Co. 
v. Husen, 95 U.S. 465, 24 L. Ed. 527. 

So too it is cited with approval in Missourt &c. Ry. Co. v. 
Haber, 169 U. 8. 613, 42 L. Ed. 878, 18 Sup. Ct. 488. 

The case is again cited in Chicago dc. R. Co. v. Chicago, 
166 U.S. 255, 41 L. Ed. 979, 17 Sup. Ct. 581. 

In St. Lows &c. Ry. Co. v. Mathews, 165 U. 8. 1, 41 L. Ed. 
611, 17 Sup. Ct. 243, the Thorpe case is referred to as a leading 
one. 

It is referred to in Pennsylvania R. Co. v. Miller, 132 U. S. 
75, 33 L. Ed. 267, 10 Sup. Ct. 34, where the principle involved is 
said to be well set forth in that and other cases, including Nelson 
v. Vermont & Canada R. Co., 26 Vt. 717, 62 Am. Dec. 614, and 
Branin v. The Connecticut & Passumpsic Rivers R. Co., 31 Vt. 
214, cases to which reference has already been made. 

In the Slaughter Houses Cases, 16 Wall. 36, 21 L. Ed. 394, 
the view of the police power taken in Thorpe v. Rutland & Burl- 
ungton R. Co., is quoted for the light it throws upon the nature 
of that power, difficult as it is of precise demarcation. 
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As has been well said in a recent railroad case in this State: . 
‘Tt is a settled principle that every holder of property however 
absolute his title, holds it under the implied liability that his 
use of it shall not be injurious to the enjoyment of others having 
an equal right to the enjoyment of their property, nor injurious 
to the rights of the community. All property is held subject to 
general regulation made by the legislature under its police power 
for the common good and general welfare.’’ Town of Clarendon 
v. Rutland R. Co., 75 Vt. 6, 52 Atl. 1057. 

The police power and the rights in respect to contracts which 
are shielded by constitutional protection are considered in the 
notable case of The Board of Health v. St. Johnsbury, 82 Vt. 276, 
73 Atl. 581, 23 L. R. A. (N. 8.) 766, wherein it is said, ‘‘that 
that protection does not make those rights absolute in all respects, 
for if it does, what becomes, the courts ask, of the police power, 
which inheres in every free government, and is based on the 
maxim that you shall so use your own property as not to injure’ 
the rights of others, which is a universal and prevading obliga- 
tion, and a condition on which all property is held, the application 
of which to particular conditions must necessarily be within the 
reasonable discretion of the Legislature; and that when such dis- 
cretion is exercised in a given case by means appropriate and 
reasonable, not oppressive nor discriminatory, it is not subject to 
constitutional objection.’’ See also Lawrence v. Rutland RK. Co., 
80 Vt. 370, 383, 67 Atl. 1091, 15 L. R. A. (N. 8S.) 350. 

The police power rests in the people of the State, and while 
this right is to be exercised through the legal representatives of 
the people, one Legislature cannot, by charter-grants or other- 
wise, so affect that power as to render government a shabby and 
nominal thing, empty of dignity and palsied in power, but each 
Legislature, unhampered by the acts of its predecessors, has and 
must have the right and duty to make such enactments for the 
well-being of the people as in a proper and strict sense are re- 
served to the people by virtue of the reservation of the police 
power. 

We are referred to the Dartmouth College case, 4 Wheaton 
518, 4 L. Ed. 629; but we are considering a question, that of the 
police power, practically excluded from consideration there. 
Precedents are to be applied where they fit, but are not to be 
tortured. 
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In Northern Pac. Ry. Co. v. Duluth, 208 U.S. 583, 52 L. Ed. 
630, 28 Sup. Ct. 341, in considering the force and extent of-the 
police power, the Supreme Court of the United States in a unan- 
imous opinion says: ‘‘There can be no question as to the attitude 
of this Court upon this question, as it has been uniformly held 
that the right to exercise the police power is a continuing one, 
that it cannot be contracted away, and that a requirement that 
a company or individual comply with reasonable police 
regulations without compensation is the legitimate exercise 
of the power and not in violation of the constitutional inhibi- 
tion against the impairment of the obligation of contracts.’’ 
Some cases are cited, and the court then proceeds: ‘‘ The result of 
these cases is to establish the doctrine of the court to be that the 
exercise of the police power in the interest of public health and 
safety is to be maintained unhampered by contracts in private 
interests, and that uncompensated obedience to laws passed in 
its exercise is not a violation of property rights protected by the 
Federal Constitution.’’ Finally the Court say: ‘‘The exercise 
of the police power cannot be limited by contract for reasons of 
public policy, nor can it be destroyed by compromise, and it is 
immaterial upon what consideration the contract rests, as it is 
beyond the authority of the State or the municipality to abrogate 
this power so necessary to the public safety.’’ The doctrine of 
this ease hag yet more recently been affirmed in St. Paul &c. Ry. 
Co. v. Minnesota, 214 U.S. 497, 53 L. Ed. 1060, 29 Sup. Ct. 698. 

In N.Y. GN. E. BR. Co. v. Bristol, 151 U. 8. 556, 38 L. Ed. 
269, 14 Sup. Ct. 487, Mr. Chief Justice Fuller in delivering the 
unanimous opinion of the Court touched upon every phase of the 
constitutional question now under consideration in this conclud- 
ing paragraph: 

‘‘The conclusions of this Court have been repeatedly an- 
nounced to the effect that though railroad corporations are private 
corporations as distinguished from those created for municipal 
and governmental purposes, their uses are public, and they are 
invested with the right of eminent domain, only to be exercised 
for public purposes; that therefore they are subject to legislative 
control in all respects necessary to protect the public against 
danger, injustice, and oppression ; that the State has power to ex- 
ercise this control through boards of commissioners; that there 
is nO unjust discrimination and no denial of the equal protection 
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of the laws in regulations applicable to all railroad corporations 
alike; nor 1s there necessarily such denial nor an infringement 
of the obligation of contracts in the imposition upon them in 
particular instances of the entire expense of the performance of 
acts required in the public interest, in the exercise of legislative 
discretion; nor are they thereby deprived of-property without 
due process of law, by statutes under which the result is ascer- 
tained in a mode suited to the nature of the case, and not merely 
arbitrary and capricious; and that the adjudication of the highest 
court of a state, that, in such particulars, a law enacted in the 
exercise of the police power of the State, is valid, will not be re- 
versed by this Court on the ground of an infraction of the Con- 
stitution of the United States.’’ 

Very pertinent to this case is the language of the Supreme 
Court of the United States in 1896: ‘‘The plaintiff in error 
took its charter subject to the power of the State to provide for 
the safety of the public, in so far as the safety of the lives and 
‘persons of the people were involved in the operation of the rail- 
road. The company laid its tracks subject to the condition 
necessarily implied that their use could be so regulated by com- 
petent authority as to insure the public safety. And as all 
property, whether owned by private persons or by. corporations, 
is held subject to the authority of the State to regulate its use 
in such a manner as not unnecessarily to endanger the lives and 
the personal safety of the people, it is not a condition of the ex- 
ercise of that authority that the State shall indemnify the owners 
of property for the damage or injury resulting from its exercise. 
Property thus damaged or injured is not, within the meaning of 
the Constitution, taken for public use, nor is the owner deprived 
of it without due process of law. The requirement that com- 
pensation be made for private property taken for public use im- 
poses no restriction upon the inherent power of the State by 
reasonable regulations to protect the lives and secure the safety 
of the people.’’ Chicago, Burlington &c. R. Co. v. Chicago, 166 
U.S. 226, 252, 41 L. Ed. 979, 17 Sup. Ct. 581. 

A litigation recently arose between certain drainage com- 
missioners in Illinois and the Chicago, Burlington & Quincy 
Railway Company as to the validity of a requirement of the ecom- 
missioners that the railway company should remove a bridge and 
culvert at a certain point, and that, if it continued to maintain 


VT.) BACON ET AL. v. BOSTON & MAINE R. R. ET AL. 455 


a bridge and culvert there, a substitution should be made in ac- “ 
cordance with a plan of drainage adopted by the commissioners. 
The case went to the Supreme Court of the United States and was 
there carefully considered, and numerous references to the ad- 
judged cases were made. The railway company contended that 
as the bridge in question was lawfully constructed under its 
corporate powers and was sufficient at the time it was con- 
structed, the foundations thereof could not be ordered removed in 
the exercise of the police power. But the Court held otherwise. 
The Court repelled the suggestion that the adequacy of the bridge 
and of the opening under it at the time it was constructed deter- 
mined the obligations of the railroad company to the public for 
alltime. It refused to put a narrow construction upon the police 
power of the State and held that, while private property could 
not be taken for public use without compensation, there was in 
that case no ‘‘taking’’ in a constitutional sense; for, said the 
court: ‘‘If the injury complained of is only incidental to the 
legitimate exercise of governmental powers for the public good, 
then there is no taking of property for the public use. * * * The 
clause prohibiting the taking of private property without com- 
pensation is not intended as a limitation upon the exercise of 
those police powers which are necessary to the .tranquillity of 
every well-ordered community nor of that general power over 
private property which is necessary for the orderly existence of 
all government.’’ C. B. dG Q. Ry. Co. v. Drainage Comms., 200 
U. S. 561, 50 L. Ed. 596, 26 Sup. Ct. 341. 

In Chicago &c. Ry. Co. v. Nebraska, 170 U.S. 57, 42 L. Ed. 
948, 18 Sup. Ct. 513, it was said that where the subject matter 
of contracts affects the safety and welfare of the public the pre- 
sumption is that such contracts are entered into ‘‘ with the knowl- 
edge that parties cannot, by making agreements on subjects in- 
volving the rights of the public, withdraw such subjects from the 
police power of the Legislature. ’’ 

Further cases discussing the constitutional questions raised, 
all in harmony with the cases cited, are these: Union Bridge 
Co. v. United States, 204 U. S. 364, 51 L. Ed. 523, 27 Sup. Ct. 
367; New Orleans Gas Inght Co. v. Drainage Commission, 197 
U.S. 453, 49 L. Ed. 831, 25 Sup. Ct. 471; Gladson v. Minnesota, 
' 166 U.S. 427, 41 L. Ed. 1064, 17 Sup. Ct. 627; Mobile &c. R. Co. 
v. Mississippi, 210 U. S. 187, 52 L. Ed. 1016, 28 Sup. Ct. 650; 
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Welch v. Swascy, 214 U. 8S. 91, 53 L. Ed. 923, 29 Sup. Ct. 567; 
Baltimore v. Baltimore Co., 166 U. S. 673, 41 L. Ed. 1160, 
17 Sup. Ct. 697. 

The difference between the appellants and the commissioners 
in the matter of platform extension relates to the amount of plat- 
form space requisite to the transaction of business with reason- 
able safety and comfort. This difference seems somewhat 
marked, but it may be more apparent than real, for the nature 
and character of the underpass to be ordered, its course, width, 
grade, and place of termination at the station, may well affect 
the requirement as to platform space. But the existing situation 
as to platform space is one of undoubted danger and serious 
discomfort, and it is for the commission to afford a remedy; and 
when all matters affecting the platform requirements have been 
determined by the commissioners in a manner consistent with this 
opinion, it is for them in the exercise of a sound discretion, since 
they and the companies agree that the station itself ought not 
to be moved, to make such orders as the reasonable safety and 
comfort of travelers and others having business at the station 
demand; and it is for them to determine what relocation of 
tracks, upon land already held by the railroad companies, is 
essential to the provision of such necessarily enlarged platform 
space. 

See Rutland R. Co. v. Bellows Falls &c. R. Co., 73 Vt. 20, 
50 Atl. 636, and Rutland-Canadian R. Co. v. Central Vermont Ry. 
Co., 72 Vt. 128, 47 Atl. 399. 

An order for the moving of the rails of a company sidewise, 
within the limits of land held by the company, for the purpose 
of remedying a dangerous condition created by the company, is 
in no essential respect different from an order that rails be raised 
or lowered for the like purpose. That a railway company may 
be guilty of neglect of duty in maintaining its tracks in too close 
proximity to each other is recognized in Morrisette v. Canadian 
Pacific Ry. Co., 76 Vt. 267, 279, 56 Atl. 1102. 

The changes ordered by the commissioners which have not 
been herein noticed, seem to depend for the propriety of their 
details upon the plan for an underpass or subway which may be 
finally adopted, and have not been separately discussed in the 
hearing before us. 
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It is suggested by the appellants that this Court on appeal 
has the power of the commissioners, that it is an Appellate Public 
Service Commission, and that as such it should deal with this 
whole matter. But the powers of this Court in that matter are 
clearly defined by statute and this suggestion cannot be enter- 
tained. Acts of 1906, No. 126, §11; Acts of 1908, No. 116, 812; 
P. S. 4600; Central Vermont Ry. Co. v. State, 82 Vt. 145, 72 
Atl. 324. 


As the crossing is not a public highway, the ruling, or virtual 
ruling, of the commissioners that the whole expense of the re- 
quisite underpass and other changes to be ordered is to be ap- 
portioned between the railroad companies is affirmed. The 
manner in which the expense falling upon them shall be appor- 
tioned between them appears to have been agreed upon. The ex- 
plicit order as to what changes shall be made is reversed and the 
cause 1s remanded that the whole matter may be worked out and 
decreed upon in harmony with the views herein expressed. With 
the duty resting upon the railroad companies to promptly remedy 
a confessedly dangerous situation, and unrth the duty resting 
upon the Public Service Commission to finally exercise, as soon as 
may be, tts remedial jurisdiction which has been invoked, we have 
somewhat advanced the consideration of this cause, to the end 
that both the commissioners and the appellants may, without wn- 
mecessary delay, address themselves to the discharge of their 
duttes. 
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LESLIE P. Hovey v. WHEATLEY B. Cook. 
May Term, 1910. 
Present: Rowe tt, C. J.. MUNSON, WATSON, HASELTON, and Powers, JJ. 


Opinion filed May 19, 1910. 


Rejection of Evidence—Exception—Necessity of Offer—Harm- 
less Error—Instructions. 


To reserve an available exception to the exclusion of a question asked 
a witness the examiner must disclose what answer he expects to 
elicit. 

Error in failing to submit a particular issue to the jury is cured by 
the submission to them of special questions that fully cover the 
omitted issue. 


TRESPASS QUARE CLAUSUM. Plea, the general issue. Trial 
by jury at the March Term, 1909, Essex County, Miles, J., pre- 
siding. Verdict and judgment for the defendant. The plaintiff 
excepted. 

Plaintiff called Napoleon Rosseau as a witness and by him 
showed that one Weeks, who was then dead, at one time owned 
land that adjoined the lot in question. The witness was then 
asked : 

‘“What, if anything, did Mr. Weeks do with reference to 
pointing out this corner to you?”’ 

This question was objected to, and thereupon plaintiff offered 
‘‘to show the statements of Mr. Weeks in regard to this corner, 
and this line, the fact that he was upon the premises when he 
made them, that he had knowledge of those lines, and those things 
that he talked about, had an opportunity to have, and did have 
peculiar knowledge in regard to them.’’ The court ruled that 
‘the question be excluded under the offer,’’ and plaintiff ex- 
cepted. The witness was then asked to state whether he ‘‘ learned 
from any one where that corner was,’’ and, upon objection being 
interposed, plaintiff offered ‘‘to show that this corner was pointed 
out by the original owner of the land adjoining lot No. 4, who 
is now dead,’’ whereupon the court excluded ‘‘the question under 
that offer,’’ and plaintiff excepted. 
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Henry W. Lund, Robert W. Simonds and J. Rolf Searles 
for the plaintiff. 


Howe & Hovey for the defendant. 


RoweE.u, C. J. This is trespass qua. clau. No error ap- 
pears in excluding the testimony of the witness Rosseau as to 
declarations of Weeks concerning the location of the lines of the 
locus, because, if for no other reason, the examiner did not dis- 
close what answer he expected to elicit. This has been often 
decided, and counsel would do well to keep the rule in mind 
when examining witnesses. 

The count on which the plaintiff elected to rely, describes the 
locus as ‘‘being gore lot No. 4 in that part of Canaan formerly 
ealled Norfolk, and bounded north by Canada line; southwest- 
erly by land owned by Emma J. Heath; and southeasterly by 
land of Heman Nichols’s estate and Mrs. J. P. Moore.”’ 

The testimony on the part of the plaintiff tended to show 
that at the time in question he owned the lot described in said 
count, and that the defendant, in cutting timber he had bought 
on land adjoining said lot, cut over the line onto the same, and 
destroyed a large number of trees. The plaintiff’s testimony 
tended to show two lines ‘‘extending along on the southeasterly 
side of said lot.’’ 

The defendant denied that he had cut over the line onto said 
lot, and introduced testimony tending to show that the true line 
of said lot was farther to the northwest than either of the lines 
claimed by the plaintiff, and no claim was made that he had cut 
over that line. 

The plaintiff claims that the court, in its charge, limited him 
for recovery to the original line of said lot as it was located when 
the town was divided and the gore established as one of its divi- 
sions; and he excepted to the charge on that ground, claiming 
that as the locws was described, he was not limited to that line, 
but only to the line between him and the Nichols estate, where- 
ever that was. 

But if there was error in this respect, which we do not decide, 
it was cured by the special findings, for by the submission of the 
questions to which they were answers, the plaintiff had the full 
benefit of every controverted phase of his case presented by the 
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testimony. Those findings are in effect, that the line claimed by 
the plaintiff is not the original southeasterly boundary of said 
gore; that no well marked and defined line had been maintained 
as such boundary line for fifteen years before suit brought; and 
that neither the plaintiff nor his grantors had occupied any of 
the land lying between the line claimed by him and the line 
claimed by the defendant, exclusively and under a claim of 
right for fifteen years before suit brought. It will be noticed 
that the plaintiff claimed only as owner, and not otherwise; and 
it appearing that neither of the lines claimed by him was the 
original line; and that neither had become the line of the lot by 
adverse possession, acquiescence, nor otherwise; the plaintiff 
failed to make a case. 


Judgment affirmed. 


CHAUNCEY P. HAZEN v. WILLIAM A. CRELLER. 


May Term, 1910. 
Present: ROWELL, C. J.. MUNSON, WATSON, HASELTON, and Powers, JJ. 


Opinion filed May 19, 1910. 


Criminal Law—Complaint—Signing—Sufficiency—False Impris- 
onment—J ustification Under Process—Warrant. 


Where a complaint to a justice of the peace is wholly printed or type- 
written, the statement in the body thereof, “Comes William Creller, 
constable, * * * * and makes complaint,” is not a signing of the 
complaint by him. 

The complaint is the basis of a prosecution begun by an informing 
officer, and must show on its face that it is presented by one having 
the proper authority. 

Where the complaint, on which a justice of the peace issued the war- 
rant for arrest thereto attached, was signed by no one, the justice 
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had no jurisdiction of the subject-matter and no authority to issue 
the warrant, and that being apparent on the face of the precept, the 
latter afforded no justification to the officer who served it, when 
sued for false imprisonment by making the arrest therein com- 
manded. 


TrRESPAss for false imprisonment. Pleas, the general issue, 
and a special plea justifying under legal process. Heard on 
demurrer to the special plea at the January Term, 1910, Grand 
Isle County, Hall, J., presiding. Demurrer overruled, pro 
forma, plea adjudged sufficient, and judgment for defendant to 
recover his costs. The plaintiff excepted. The opinion states 
the case. 


Purman & Webster for the plaintiff. 
‘VY. A. Bullard for the defendant. 


Watson J,. The complaint upon which was issued, and to 
which was attached, the warrant on which the plaintiff was 
arrested by the defendant is in the usual form presented by in- 
forming officers. It was directed to the justice of the peace who 
issued the warrant, but it was signed by no one. The body 
thereof states, ‘‘Comes William Creller, constable within and for 
the State of Vermont, elected from and by the town of Alburg, 
in his proper person and on his oath of office and makes com- 
plaint,’’ ete. 

The plaintiff contends that the complaint and warrant were 
void because (1), the defendant was not authorized by law to 
make complaint; and (2), the complaint was not signed by any 
informing officer. In answer to the first objection the defendant 
says that as a duly elected and qualified constable of the town of 
Alburg he had the power to make such complaint for the offence 
charged, under the provisions of section 5818 of the Public 
Statutes; and in answer to the second objection, that the state- 
ment in the body of the complaint, ‘‘comes William Creller, 
constable,’’ etec., is a sufficient signing by him to answer the 
requirements of the law. 

Assuming but not deciding that constables have the authority 
of informing officers under that section of the statute, yet. with 
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the exception of a single word interlined and not material here, 
the body of the original complaint is wholly printed or type- 
written, and in no sense can the defendant’s name thus appear- 
ing therein be construed as a signing of the complaint by him. 
It is said in State v. Soragan, 40 Vt. 450, that as the complaint is 
the basis of the conviction, the authority of the informing officer - 
is fundamental to the proceedings; and that it is indispensable 
that the complaint should show on its face that it is presented by 
one having the proper authority. 

The complaint being signed by no one, in effect it was made 
by no one. Consequently the justice had no jurisdiction of the 
subject-matter and no authority to issue the warrant. Goodell 
v. Tower, 77 Vt. 61, 58 Atl. 790, 107 Am. St. Rep. 745. And 
since this want of authority was apparent on the face of the pre- 
cept, the latter can afford no justification to the defendant acting 
under it. Goodell v. Tower; Sartwell v. Sowles, 72 Vt. 270, 
48 Atl. 11, 82 Am. St. Rep. 943. 


Judgment reversed, demurrer sustained, special plea ad- 
judged insufficient, and cause remanded. 


STATE v. Hiram P. DEE. 


November Term, 1909. 
Present: RowELL, C. J.. MUNSON, WATSON, HASELTON, and Powers, JJ. 


Opinion filed May 23, 1910. 


Intoxicating Liquors—Local Option Election—Duties of Officers 
—Notice of Meeting—Violation of Election Laws—Informa- 
tion—Sufficiency. 


Under the general law governing the taking of the vote on the question 
of license at the annual town meetings, and §7 of the charter of St. 
Albans City, providing for the opening of as many sets of ballot 
boxes as there are wards in the city, and requiring the presiding 
officer of the annual meeting to designate a member of the board 
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of civil authority to act as ward clerk, and receive and deposit 
ballots in-the proper boxes at the polling place of each ward, it 
was the duty of a member of the board of civil authority duly 
designated to act as ward clerk of St. Albans City at an annual 
meeting called for the election of city officers and to vote on the 
question of licensing the sale of intoxicating liquors, to deposit the 
ballots on the question of license in the ballot box. 

Where a city charter prescribes that the annual meeting for the elec- 
tion of city officers shall be held at a specified time and at a place 
to be designated by the city council, and that notice thereof shall 
be posted and published in-a prescribed manner, a meeting held 
without the gpecified notice is illegal, and its proceedings void. 

An information under P. S. 226, charging an election officer of St. 
Albans City with wilful neglect of duty in failing to deposit ballots 
in the ballot box, which does not show that the meeting was legally 
warned, is insufficient. 


INFORMATION, under P. S. 226, charging nonperformance of 
duty as a public officer. Heard on demurrer to the information 
at the March Term, 1909, Franklin County, Hall, J., presiding. 
Demurrer overruled, pro forma, and information adjudged suf- 
ficient. 


Hiram P. Dee pro se. 
Elmer Johnson, State’s Attorney, for the State. 


Munson, J. The provisions for taking the vote on the ques- 
tion of license are found in P. S. 5104-5108, which are a part of 
Chap. 219, Title 31. The vote is to be taken by ballot at the 
annual town meeting. The only direction for conducting the bal- 
loting is that contained in §5108, which provides that the box 
for the reception of such ballots shall be opened at the hour the 
meeting is called, and be closed at three o’clock in the afternoon. 

Title 3, which contains chapters 6-17, covering §§65-240, re- 
lates to general and local elections. P. S. 154 requires certain 
officers to provide a sufficient number of boxes for use at local 
elections. P. S. 166, 167, provide that at elections in cities and 
villages the election officers shall consist of the officers who by 
law conduct elections therein and the ballot and assisting clerks, 
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and that the presiding officer at each polling place shall be the 
official charged with that duty by the laws relating to such cities 
and villages. The charter of St. Albans, Acts 1896, No. 150, 
§7, provides for the opening of as many sets of ballot boxes as 
there are wards in the city, and requires the presiding officer of 
the annual meeting to designate one member of the board of civil 
authority to act as ward clerk and receive and deposit ballots in 
the proper boxes at the polling place of each ward. P. S. 151 
provides that each set of boxes shall be considered a separate 
polling place so far as relates to the receiving, marking and de- 
positing of ballots. P. S. 177 contains not only directions for 
marking ballots for candidates, but also directions for answering 
a question submitted to a vote of the people. P.S. 179 provides 
that the voter shall deliver his ballot to the presiding officer or 
person authorized to receive the same. P. 8S. 181 provides that 
no ballot without the official indorsement shall, except as other- 
wise provided, be deposited in the ballot box. P.S. 201 provides 
that such of the board of civil authority as are present. assisted 
by the assistant clerks and ballot clerks, shall canvass the votes 
east at a local election. 

P. S. 226, a section of Title 3, provides for the punishment 
of ‘‘a public officer upon whom a duty is imposed by the provi- 
sions of this title, who wilfully neglects to perform such duty or 
who wilfully performs it in such a way as to hinder the object of 
the provisions of this title’’; with an exception not necessary 
to be stated. The information is based upon this section, and 
contains eight counts, the last four of which set up the respondent 
as a specially designated election officer of St. Albans City. The 
charge as thus stated is, in substance, that the respondent, being 
a duly qualified member of the board of civil authority for St. 
Albans City, and being present at an annual meeting for the elec- 
tion of city officers and for voting upon the question of licensing 
the sale of intoxicating liquors, was by the presiding officer 
thereof appointed to act as ward clerk and receive and deposit 
ballots in the proper boxes at the polling place of ward six; and 
that he accepted said appointment and assumed the duties 
thereof, and had charge of said polling place, and received from 
the voters ballots lawfully cast on the license question to be 
deposited in the box provided therefor; but that he wilfully and 
unlawfully concealed divers of said ballots in his pockets and did 
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not deposit them in the ballot box, and thus wilfully and unlaw- 
fully hindered the object of said election. The respondent has 
demurred to the information, and now claims that there can be 
no conviction for the act charged because there is no provision of 
Title 3 that imposed upon him the duty of depositing the ballots 
in the box. 

It is not questioned but that a vote cast under the license 
law is a ‘‘ballot’’ within the meaning of the term as used in 
Title 3. We have seen that the only provision in the license law 
regulating the balloting is that which determines when the box 
shall be opened and closed—a regulation which differs from that 
regarding other boxes. The failure to make other regulations 
evidences an understanding that the provisions of Title 3 re- 
lating to local elections were applicable here. It is certain that 
Title 3 has no provision that expressly imposes upon any one the 
duty of depositing ballots in a ballot box. But it will be suffi- 
cient if different provisions, taken together, establish the duty 
and point clearly to the one of whom it is required. We have 
seen that Title 3 provides that a sufficient number of ballot boxes 
shall be furnished, that each set of boxes shall constitute a polling 
place for the receiving and depositing of ballots, that only ballots 
properly indorsed shall be deposited in the ballot box, and that at 
elections in cities and villages the presiding officer at each polling 
place shall be the official charged with that duty by the laws 
relating to such cities and villages. The general law relating to 
cities and villages, P. S. chap. 158, contains no provision upon 
the subject. But we have seen that the charter of St. Albans, 
which is a public act, requires the presiding officer to designate 
a member of the board of civil authority to act as ward clerk 
and receive and deposit ballots in the proper boxes at the polling 
place of each ward. This provision of the charter goes with the 
provisions of Title 3 by reference, and these provisions together 
charged the respondent with the duty of depositing the ballots 
in the ballot box as plainly as if required of him in so many 
words. : 

The respondent objects that the information does not show 
that the meeting was duly and legally warned. The charter of 
St. Albans provides that its annual meeting for the election of 
city officers shall be held on the first Tuesday of March at a place 
to be appointed by the city council, and that notice thereof shall 
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be posted and published in a prescribed manner. <A meeting held 
without this notice would be illegal and its proceedings void. 
Pratt v. Swanton, 15 Vt. 147. In charging an official dereliction 
in a matter having no connection with the inception of the meet- 
ing, it must be made to appear, by some sufficient allegation, that 
the meeting was a valid one. All the counts are defective in 
this respect. No further examination of the first four counts 
need be made. 

The allegations of the fifth and seventh counts are sufficient 
to charge the respondent with the duty of depositing the ballots. 
The seventh and eighth counts are not defective for want of an 
allegation that the object of the statute was hindered. There 
was no improper use of the participial form. See State v. Hig- 
gins, 53 Vt. 191. No further objections to the last four counts 
are suggested. 


Judgment reversed, demurrer sustained, information ad- 
judged insufficient, and cause remanded. 


FRANK G. PuRRINGTON v. GuSTAVE H. GRIMM. 


January Term, 1910. 
Present: RowELL, C. J., MUNSON, WATSON, and PoweEss, JJ. 


Opinion filed May 23, 1910. 


Contracts—Acceptance—Conformity to Offer—Construction of 
Negotiations—Eaistence of Contract. 


An acceptance varying from the offer will not create a contract, but an 
acceptance may go beyond the terms of the offer without varying 
from it, for the addition may be a mere request, and not a condi- 
tion to the acceptance. 

In determining whether the offer and acceptance resulted in a contract, 
they should be construed in the light of the situation and purpose 
of the parties, the subject-matter, and the course of the negotiations. 


e 
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Defendant sent plaintiff his price list and a letter stating that he had 
mailed him a catalogue, and offering special terms. At plaintiff’s 
subsequent request defendant quoted prices and terms on specified 
articles. Plaintiff then wrote, proposing to buy another outfit if 
defendant would extend specified credit, which defendant agreed to 
do, stating, however, that he had no buckets of the kind specified 
by plaintiff, whereupon plaintiff answered that another kind men- 
tioned in defendant’s preceding letter might be sent, and also order- 
ing two small articles not mentioned in the previous correspondence, 
and requested prompt shipment. Held, that the correspondence 
constituted a contract for the sale of the articles finally ordered 
by plaintiff. 


\ 


AssumpsiT. Plea, the general issue with notice. Trial by 
jury at the September Term, 1908, Rutland County, Haselton, 
J., presiding. Verdict directed for the defendant on the ground 
that the plaintiff’s evidence did not tend to show a completed 
contract. Judgment on verdict. The plaintiff excepted. The 
opinion states the case. | 


Homer Sherman and Arthur P. Carpenter for the plaintiff. 


There was an unqualified meeting of the minds with refer- 
ence to the evaporator, tank, spouts, and buckets, and the con- 
tract therefor was complete. The mere request that the de- 
fendant:send him a tapping bit and reamer, which together cost 
seventy-five cents, was only an incident and not a condition of 
the contract, and did not nullify or invalidate the contract 
already consummated for the evaporator, tank, spouts. and 
buckets. In re Leeds Banking Company, L. R. 1 Eq. 225; L. R. 
4 H. L. 305; Culton v. Gilchrist, 92 Iowa 718; Ferrir v. Storer, 
32 Iowa 484; Philips v. Moor, 71 Me. 78. 


T. W. Moloney for the defendant. 


Munson, J. The suit is to recover damages for the non- 
delivery of goods purchased. The defendant denies that there 
was a sale. The question is whether certain correspondence 
shows a contract. | 
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The defendant was engaged in the manufacture and sale of 
sugar utensils and supplies. The plaintiff, wishing to fit up his 
sugar place for the making of maple sugar, applied to the de- 
fendant by letter for his catalogue of evaporators and sugar- 
ing utensils. The defendant replied, enclosing a price list of 
evaporators, and stating that he had mailed him a catalogue, and 
that if he would place an order by return mail and pay on de- 
livery he would allow him a special discount of ten per cent., or 
that he might purchase at regular price by paying one-half cash 
May first and the balance in one year. Plaintiff acknowledged 
receipt of the catalogue, and inquired the prices of evaporators 
of two specified sizes. Defendant replied, giving prices of such 
sized evaporators with arch complete, including chimney, grate 
bars, ete., and saying that if plaintiff would send cash with order 
he -would allow him a discount of five per cent., that his regular 
terms were one-half cash May first and balance in one year, and 
that if he bought on those terms the price would be net. Feb- 
ruary 13 plaintiff wrote defendant proposing to buy an evapora- 
tor of a specified size and quality, an eight barrel store tank 
of a certain description, 300 No. 4 spouts with hooks, and 300 
galvanized iron buckets of sixteen dollar quality,—if the de- 
fendant would give three years time, first payment to be made 
May first, 1907. February 16 defendant wrote plaintiff that he 
would accept his order and make out three notes of equal pay- 
ments, May 1, 1907, 1908 and 1909; but saying that he had 
no galvanized buckets of the sixteen dollar quality, and that the 
only thing he could give him was his best bucket selling for $24 
per hundred, or I. C. coke tin buckets for $18 per hundred. To 
this plaintiff replied under date of February 18: ‘‘ Would say of 
the buckets that you may send us 300 AAAA IX Bright Charcoal 
Tin Buckets, also a 7-16 inch tapping bit and 14 inch reamer’’; 
concluding with a request that he ship as soon as possible, and 
_ thanking him for the extra time allowed. Defendant did not 
ship the goods, and after repeated communications of inquiry 
wrote plaintiff, under date of March 19, that he could not ship 
them because the information he had regarding plaintiff’s finan- 
cial standing was not satisfactory. It appears that the buckets 
mentioned in plaintiff’s letter of February 18 were the same as 
the $18 bucket mentioned in the defendant’s last preceding 
letter, and that the tapping bit and reamer first mentioned in 
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plaintiff’s letter of February 18, together cost 75 cents. These 
facts, with the letters, make the case. The court directed a 
verdict for the defendant on the ground that the plaintiff had 
not proved a contract. | 

It is argued in support of the judgment that the letters say 
nothing about the price of some of the articles ordered. It was 
not necessary that they should. It is evident from the cor- 
respondence that the parties were negctiating on the basis of a 
price list; the defendant offering a discount for cash, and the 
plaintiff seeking a longer time of credit at regular prices. When 
this was settled, the price list would determine the amount of 
the purchase. It is said that the giving of notes was first re- 
ferred to in defendant’s letter of February 16, and that the 
plaintiff’s letter of February 18 contains no agreement to give © 
them. We think the plaintiff’s agreement to the proposed change 
in the list ordered, with thanks for the extra time allowed for 
payment, was an implied assent to the manner in which it was 
proposed that the terms of payment should be evidenced. It is 
said that the. defendant nowhere proposed to sell plaintiff 300 
buckets. His whole correspondence was an offer to supply the 
plaintiff, and his letter of February 16 plainly gave the plain- 
tiff his choice between two kinds of buckets then in stock. It is 
said that in the plaintiff’s letter regarding the buckets the other — 
articles previously mentioned in the negotiation were entirely 
omitted. It was not necessary that the previous steps in the 
negotiation should be recited in each succeeding letter. Plain- 
tiff’s letter of February 13 was a proposal to buy a specified list 
of goods if the defendant would give a certain period of credit. 
Defendant’s letter of February 16 agreed to give the credit asked 
for, but proposed a substitution of one grade of goods for an- 
other as to a part of the order. Plaintiff’s letter of February 18 
agreed to the proposed change. It is plain that these three 
letters resulted in an agreement, unless this was prevented by 
plaintiff’s mention of the bit and reamer. 

It is certain that an acceptance which varies from the offer 
will not conclude a contract. Davenport v. Newton, 71 Vt. 11, 
21, 42 Atl. 1087. But the reply may go beyond the terms of the 
proposal without qualifying the acceptance. The addition may 
be such as fairly to import a request instead of a condition. In | 
determining what one party intended and the other ought to 
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have understood, regard must be had to the situation and purpose 
of the parties, and the subject-matter and course of the negotia- 
tions. These parties had been negotiating regarding the sub- 
stantial outfit of a sugar orchard, with proposals and counter 
proposals induced by the condition of the defendant’s stock and 
the plaintiff’s desire to secure a longer term of credit. This 
negotiation was brought to an agreement by plaintiff’s letter 
of February 18, unless it was held open by the introduction of a 
new subject-matter—the tapping bit and reamer. The language 
of this letter is not so complete and exact as to leave no room for 
construction. If the’ meaning is that the defendant might make 
the proposed substitution of buckets provided he would add to 
the shipment a bit and a reamer, there was no contract. But 
we think the purport of the letter is the same as if the plaintiff 
had written, ‘‘you may also put in, if you have them on hand, a 
tapping bit and reamer.’’ It seems clear that if the defendant 
had shipped the goods without the bit and reamer, the plaintiff 
could not have refused to take them on the ground that those 
articles were omitted. 

There are a few cases somewhat in point. In Culton v. 
Gilchrist, 92 Iowa 718, 61 N. W. 384, plaintiff wrote defendant 
that he would lease to him for three or five years as he might 
choose. Defendant thereupon wrote plaintiff that he might make 
out a lease for five years; that his reason for wanting the place 
for five years was that he would like to put up a small cook room; 
that he would like to do this himself if the plaintiff would give 
him in the lease the privilege of removing the addition if he did 
not buy the place. It was held that the acceptance was complete; 
that the matter subsequently introduced was not a condition, 
but a request. In Addinell’s Case, L. R. 1 Eq. 225, the facts were 
these. The Leeds Banking Company issued a circular letter 
offering to its shareholders, at a certain price, one reserved share 
for every five shares held, and requesting the shareholder to 
state whether he wished to take up the shares, and also whether, 
in the event of any shares remaining, he wished to have more 
allotted to him, and if so how many; and stating that if taken up 
the amount must be paid by October first, but without making 
further condition. Addinell, the holder of twenty shares, re- 
plied, in a form submitted with the offer, that he agreed to take 
four shares, being his proportion of the allotment, and his pro- 
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portion of shares in addition, if he could have them on the terms 
stated in the circular. The directors replied that they had al- 
lotted him four shares in addition to those he had accepted, 
making his number of new shares eight, and that the amount 
must be paid by October first or the shares would be forfeited. 
It was argued for Addinell that his reply to the Bank’s first 
communication was an acceptance not only of the four shares 
but of such additional shares as might be allotted him; that it 
could not be said that there were different terms applicable to the 
two sets of shares; and that the additional provision of forfeiture 
contained in the last letter of the Bank applied to both sets, and 
prevented the completion of a contract. It was considered, how- 
ever, that there was no offer of more than the four shares, so 
that Addinell’s communication was an acceptance of the four 
shares only, with a request for a further allotment; that the 
rights of the Bank concerning the first four shares were in no way 
dependent upon what might be done regarding the additional 
shares; and that consequently the subsequent introduction of the 
clause of forfeiture affected the additional shares only. The 
same thing was held in Jackson v. Turquand, L. R. 4 H. L. 305. 


Judgment reversed and cause remanded. 
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E. W. BuLonpIN v. E. D. BRooKS ET AL. 


November Term, 1909. 
Present: ROWELL, C. J.. MUNSON, WATSON, HASELTON, and Powers, JJ. 


Opinion filed May 23, 1910. 


Real Property—Evidence of Title—Deeds—Conveyance of 
Right, Title, and Interest—Adverse Possession—Color of 
Title—F ences—Judgment—Conclusiveness as Bar—Estop- 
pel—Parties—Issues—Tenancy in Common—Privity—Ad- 
missions of Tenant in Common—Dvworce—Foreign Judg- 
ment—Full faith and Credit—Residence—J urisdiction— 
Husband and Wife—Wife’s Sole Deed—Quieting Title— 

; Right to Sue—Requisites. 

A deed of real estate is no evidence of title where it does not appear 
that the grantor had any interest by possession or otherwise in the 
land covered by the deed. | 

A deed purporting to convey only the grantor’s right, title, and interest 
in the land therein described does not imply ownership in the 
grantor. 

Where the description in a deed is insufficient to locate the land, the 
deed cannot give color of title. 

A fence so maintained as to indicate that the occupant is claiming to it 
has the same operation in extending the effect of acts of posses- 
sion that color of title has; but whether a particular fence does 
indicate such claim, or was maintained merely as a convenient 
mode of enclosing other lands, is a question of fact to be deter- 
mined by the trier. 

Possession of land under a claim of right is essential to acquisition of 
title by adverse possession. 

It is no objection to the application of the rule of res judicata that the 
parties to the former action include some who are not joined in the 
subsequent action, nor the converse, as the rule is applicable to 
all who were parties to both actions. 
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When a former judgment is relied upon as an absolute bar to a sub- 
sequent action, it must appear that the cause of action and the 
thing to be recovered are the same in both suits, and so, while the 
form of action is not important, there must be between the two 
actions identity of parties, of subject-matter, and of causes of action; 
but when some controlling fact or question material to the deter- 
mination of both suits has been adjudicated in a former suit by 
a court of competent jurisdiction, and the same fact or question is 
again at issue between the same parties, its adjudication in the 
first suit, if properly presented, will be conclusive of the same fact 
or question in the second suit, regardless of whether the cause of 
action in both suits is the same. . 

It is proper to draw a bill in equity in a double aspect, to the end that, 
if the orator fails to establish one ground of relief, he may rely 
upon another, though wholly or partially inconsistent. 

There is no privity between tenants in common of realty, for they hold 
by unity of possession, but by several and distinct titles, and hence 
the admissions of one tenant in common of realty are not receiv- 
able against his co-tenant. 

To constitute domicile, both residence and intention to remain are 
necessary. ? 

The full faith and credit clause of the Federal Constitution does not 
require the courts of one state to give effect to a decree of divorce 
rendered by a court of another state, even though the decree is valid 
there, but was rendered without the appearance of the libellee or 
personal service on him within that jurisdiction, and especially 
where it appears that the libellant deceived the court that granted 
the divorce as to the Dona fides of her alleged residence within its 
jurisdiction. 

Where a wife, resident and owning a farm in this State, after failing 
in her attempt to procure a divorce here, went to New Mexico with 
only her personal clothing, and after remaining there with relatives 
for thirteen months, there instituted against her husband a suit 
for divorce and served him in this State where he resided, but he 
did not appear, and she concealed from the New Mexico court her 
failure to procure a divorce here, and the evidence was insufficient 
to support the finding of that court that she was a bona fide resident 
of New Mexico, and she returned to Vermont almost immediately 
after the divorce was granted, our courts will not recognize the 
decree. 
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Strangers to a judgment may impeach it collaterally. 

A married woman’s sole deed of her realty is void, in the absence of a 
renunciation by her husband of his marital rights, but with such 
renunciation it conveys an equitable interest in her land. 

In a suit in equity to remove a cloud on title, where a husband’s 
renunciation necessary to validate his wife’s deed to the property 
was not in the case, the Supreme Court will remand the cause to 
have it brought in, if great injustice would otherwise be done. 

An equitable title with the right to call in the legal title is sufficient to 
maintain a bill of peace. 

An equitable title, coupled with possession is sufficient to maintain a 
bill to quiet title. 


APPEAL IN CHANCERY, Franklin County. Heard at Cham- 
bers, December 17, 1907, on the pleadings, master’s report, and 
orator’s motion to recommit the report. Motion denied, and 
decree that the bill be dismissed with costs. The orator appealed. 
The opinion states the case. 


H. P. Dee and M. H. Alexander for the orator. 


The judgment in the county court case is conclusive on all 
the defendants, because all the defendants, except Brooks and 
Younger, claim as lessees under those two, and had a right to 
appear in the county court case. Whitney v. Brunette, 15 Wis. 
70; Lipscomo v. Postell, 38 Miss. 476; Cecil v. Cecil, 19 Md. 72; 
Patterson v. Lothrop, 34 Penn. St. 223; Castle v. Noyes, 14 N. Y. 
329; Greenl. Ev. §523; Herman on Estoppel, §139; Taylor’s 
Landlord and Tenant (8th ed.) §4386; Goddard v. Benson, 15 
Abb. Pr. N. Y. 191; Manley v. Kidd, 33 Miss. 141; Johnson v. 
Weld, 8 La. Ann. 126; Lindsey v. Danville, 46 Vt. 144; Spencer 
v. Dearth, 43 Vt. 98; Village of Port Jervis v. National Bank of 
Port Jervis, 96 N. Y. 550; Missouri Pac. R. Co. v. Twiss, 35 Neb. 
267; Davis v. Smith, 79 Me. 351; Crawford v. Turk, 24 Gratt. 
Va. 176; Audenreid v. Woodward, 4 Fed. 173; Am. Bell Tel. Co. 
v. Nat. Tel. Co., 27 Fed. 663; Thomsen v. McCormick, 136 Ill. 
135; Albert v. Hamilton, 76 Md. 304; Riley v. Grafton Nat’l 
Bank, 81 Md. 14; Williams v. Snebly, 92 Md. 9; Carpenter v. 
Prior, 30 Vt. 81. 
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The New Mexico deeree is valid, and in any event cannot be > 
attacked by strangers to it. Tyler v. Aspenwall, 73 Conn. 493; 
Foster v. Mansfield, 146 U. S. 88; Drexel’s Appeal, 6 Pa. 272; 
Aetna Ins. Co. v. Aldrich, 38 Wis. 107; Robinson v. Stevens, 
63 Vt. 555; Smith v. Hall, 69 Conn. 651; 1 Black Judgt. §§317, 
359; Baugh v. Baugh, 37 Mich. 59; Waldo v. Waldo, 52 Mich. 
94; Cassen v. Brown, 74 Ill. App. 346; Packard v. Smith, 9 Wis. 
184; Uzzle v. Vinson, 111 N. C. 188; Porter v. Gile et al., 47 Vt. 
623; Mussey v. White, 58 Vt. 45; Kimball v. Newport, 47 Vt. 
38; Lancaster v. Wilson, 27 Gratt. 624; Secrist v. Green, 3 Wall. 
744; Cooper v. Reynolds, 10 Wall. 316; Cochran v. Davis, 20 Ga. 
581; Davis v. Helbig, 27 Md. 452; Moore v. Robinson, 6 Ohio St. 
302; Billings v. Russell, 23 Penn. St. 189; Moore v. Ware, 51 Miss. 
206; Willis v. Ferguson, 46 Tex. 496; Gunn v. Plant, 94 U.S. 
664; George v. Norris, 23 Ark. 121. 

The authorities are innumerable which hold that a decree of 
divorce granted in another state settles the property rights of the 
parties thereto. Barrett v. Falling, 111 U. S. 523; Hilbish v. 
Hattle, 145 Ind. 59; Chapman v. Chapman, 48 Kan. 636; Arring- 
ton v. Arrington, 102 N. C. 491; Marvin v. Marvin, 59 Iowa 699; 
Boyles v. Latham, 61 Iowa 174; Succession of Benton, 106 La. 
494. 

The great weight of authority is to the effect that a state may 
grant a divorce to one domiciled therein against a nonresident 
and based on constructive service, and that by comity that divorce 
will be recognized everywhere. Joyner v. Joyner, 18 L. R. A. 
(N. 8S.) 647; Felt v. Felt, 59 N. J. Eq. 606; Jackson v. Jackson, 
34 Ga. 511; Lyon v. Lyon, 2 Gray 367; Hanover v. Hanover, 14 
Mass. 227; Cheever v. Wilson, 9 Wall. 108; Hekking v. Plaff, 32 
Fed. 403; Chapman v. Chapman, 48 Kan. 636; Dunham v. Dun- 
ham, 162 Ill. 589; Hill v. Hill, 166 Ill. 54; Smith v. Smith, 48 
L. R. A. 1140; Harding v. Alden, 9 Me. 140; Ditson v. Ditson, 
4 R. I. 87; Harteau v. Harteau, 14 Pick. 181; Fray v. Fray, 10 
N. H. 61; Thompson v. State, 28 Ala. 12; Thompson v. Thomp- 
son, 91 Ala. 591; In re James, 99 Cal. 374; Hood v. State, 56 
Ind. 268; Wakefield v. Ives, 35 Iowa 288; Kline v. Kline, 57 
Towa 386; Van Orsdal v. Van Orsdal, 67 Iowa 35; Hawkins v. 
Ragsdale, 80 Ky. 358; Gould v. Crow, 57 Mo. 200; Antony v. 
Rice, 110 Me. 223; Eldred v. Eldred, 62 Neb. 618; King v. 
Thomas, 95 Tenn. 60; Shafter v. Bushnell, 24 Wis. 372. 
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C. G. Austin & Sons, C. D. Watson and Farrington & Post 
for the defendants. 


Napoleon Chennette, the defendant’s husband, was domiciled 
in Vermont and did not go to New Mexico. The matrimonial 
domicile was therefore in Vermont. _ The pretended service upon 
him was not a personal service such as would render a judgment 
obtained binding, except perhaps in the jurisdiction which 
granted it. Pennoyer v. Neff, 95 U. S. 714; Prosser v. Warner, 
47 Vt. 667; Bischoff v. Wethered, 9 Wall. 814; Price v. Hickok, 
39 Vt. 292; Thompson v. Whitman, 18 Wall. 457; Haddock v. 
Haddock, 201 U. S. 562. 

The law of full faith and credit does not apply to divorces 
granted in a sister state. Hood v. State, 56 Ind. 263; Sewall v. 
Sewall, 122 Mass. 156. 

A judgment against one of two or more co-owners of land, 
all being in possession, will not conclude the other co-owners who 
were not parties to the suit. Willsams v. Sutton, 43 Cal. 65; 
Scison v. McLaws, 12 Ga. 166; Miller v. Brockett, 47 Fed. 547; 
Stokes v. Morrow, 54 Ga. 597; Stovall v. Carmichad, 52 Tex. 383; 
Bass v. Servier, 58 Tex. 567. 


RowE.u, C. J. This is a bill in chancery to remove a cloud, 
and to quiet title to certain land at St. Albans Bay, claimed to 
have been a part of the James M. Haynes farm there situate. of 
which the orator’s grantor, Mary E. Chennette, is the owner, 
and has been ever since the death of Mr. Haynes in 1894, under 
whose will she took title. The orator claims the land under a 
quitclaim deed from Mrs. Chennette to him, dated April_15, 
1903. The defendants Brooks and Younger claim title under a 
quitclaim deed from A. O. Brainerd to them, dated November 18, 
1899. As to the other defendants it is sufficiently accurate for 
present purposes to say that they claim under Brooks and 
Younger. 

Whether Mrs. Chennette had title or not, depends upon 
whether Haynes had title; and whether he had it or not, de- 
pends upon whether he acquired it by virtue of a quitclaim deed 
from Ralph Laselle to him, dated May 27, 1869, or by adverse 
possession, or both. 
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But the master says that he is unable to find whether Haynes 
acquired title under the Laselle deed or not, ‘‘as none of the deeds 
or records introduced in the case describe or locate the land in 
question. ”’ 

It must be said, therefore, that it does not appear that 
Haynes acquired title under the Laselle deed. And there is 
another reason why that must be said, for it does not appear that 
Laselle had any interest by possession nor otherwise in the land 
covered by his deed, wherever it was, and therefore it is no evi- 
dence of title in Haynes. Potter v. Washburn, 13 Vt. 558, 37 
Am. Dee. 615; Bank of Middlebury v. Rutland, 33 Vt. 414; 
Wilder v. Davenport, 58 Vt. 642, 5 Atl. 753. And further, when 
the thing itself is not sold, but only, as here, the right, title, and 
interest therein, the law implies ownership neither in land nor in 
chattels. Baker v. Sherman, 73 Vt. 26, 50 Atl. 683; Cummings 
v. Dearborn, 56 Vt. 441. 

And Brainerd’s deed to Brooks and Younger stands the 
same in this respect as Laselle’s deed to Haynes, and so is no 
evidence of title in Brooks and Younger, and it does not appear 
that they otherwise have title. 

But it is claimed that Haynes acquired title to the land 
in question by adverse possession. That, however, does not 
appear, for as to the part of it that lies south of Dock Street 
and west of the fence that he built in 1875, and maintained till 
his death, and on which, it would seem, most if not all of the 
cottages stand—the master expressly says he is unable to find 
that he acquired title to it by adverse possession; and as to the 
part of it that lies south and east of said fence it can not be said 
that he thus acquired title to it, for it does not appear that he 
had color of title to it by virtue of the Laselle deed, as the master 
is unable to locate the land therein described; and thotigh a 
fence so maintained as to indicate that the occupant is claiming 
to it, has the same operation in extending the effects of acts of 
possession that color of title has, and gives constructive posses- 
sion in the same way, yet whether a fence in the concrete case 
does in fact indicate such claim, or whether it was maintained 
merely as a convenient mode of inclosing other lands, is a ques- 
tion of fact for the trier, and here the question is not found 
either way by the master. So it can not be said that Haynes’s 
occupancy, whatever it was, which does not appear, was under a 
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claim of right, which is essential to the acquisition of title by 
adverse possession. Soule v. Barlow, 48 Vt. 132; s. co. 49 Vt. 
329; Lathrop v. Levarn, 83 Vt. 1, 74 Atl. 331. 

But it is claimed that though the master’s findings do not 
show title in Haynes, and so not in Mrs. Chennette, yet, that title 
is shown in both of them as against the defendants, by the judg- 
ment in the case of the orator against the defendant Brooks, 
tried and determined at the September term, 1902 of Franklin 
county court. We have to learn what was in issue in that case 
mainly from the charge to the jury, which is before us, for the 
master finds but little about it, though what he does find accords 
with what the charge shows. But we learn from the briefs of 
counsel that the action was trespass for entering upon the land 
in question, and tearing down and removing, or attempting to 
tear down and remove, a boathouse thereon that the orator had 
bought. From the charge we learn that the defendant did not 
deny the act complained of, but justified it on the ground that 
he was the owner of the land. We also learn that the plaintiff 
claimed in the right of Mrs. Chennette, and that the defendant 
claimed under said deed from Brainerd to him and Younger. 
So the question was, as the court told the jury, whether the land 
there in dispute belonged to Mrs. Chennette, the plaintiff’s lessor, 
or to the defendant. The court further told the jury that there 
was no question but that Mrs. Chennette owned the Haynes farm, 
but that the question was whether the piece in dispute belonged 
to that farm. Each party introduced deeds in support of his 
claim, but the court told the jury that neither showed perfect 
‘record title, and that neither could stand upon his title inde- 
pendent of possession; but that each had introduced deeds that 
gave him color of title, and afforded a basis for possession. So 
the case was submitted to the jury on the issue of title by adverse 
possession, and on that question the right of recovery was made 
to depend, though the court told the jury that if the plaintiff 
was entitled to recover, he was entitled to recover not only the 
nominal damages that would be given for stepping upon the 
land and going to the boathouse, but for the injury to the boat- 
house, which the plaintiff in fact owned, and to the personal prop- 
erty there. Verdict and judgment for the plaintiff. 

The orator claims that that judgment is conclusive here on 
all the defendants, all of whom knew about the case, and all but 
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McArthur and Younger were witnesses in it. The defendants 
claim the contrary, and say that it is not conclusive on any of 
them, not even on Brooks, though he was a party, because they 
say (1) that there is no identity of parties, cause of action, 
subject-matter, nor conditions; (2) that said judgment is open 
to inquiry, because it is impossible to say on which of two issues 
it was based; (3) that it did not settle the question of title so as 
to bar an inquiry into it here; and (4) that the orator waived the 
estoppel, if any there was, as his bill indicates that he desired 
that any doubt arising out of the uncertainty of the trespass 
suit in respect of establishing title in Mrs. Chennette adverse to 
Brooks and Younger and their tenants, should be forever settled ; 
and as it prays that the court take jurisdiction of a state of facts 
that would hardly warrant such jurisdiction if said judgment is 
a bar; as, of facts essential to establish the title that he now claims 
was fully litigated in the trespass suit; and as it prays that ‘‘all 
the rights of the various parties be fully and finally determined.”’ 

As to the identity of parties. It is said in 24 Am. & Eng. 
Ency. Law, 2d ed. 733, that it is no objection to the application 
of the rule of res judicata that the parties to the former action 
include some who are not joined in the subsequent action, nor the 
converse; that the rule is applicable to all who were parties in 
both actions. So in 28 Cyc. 1242, it is said that when both the 
party offering a judgment as an estoppel and the party against 
whom it is so offered were parties to the action.in which the 
judgment was rendered, it is no objection that the action in- 
cluded some additional parties who are not joined in the present 
action, nor that there are additional parties in the present action; 
but that this does not make the judgment admissible as evidence 
either for or against parties to the pending action who were not 
parties to the action in which it was rendered. And so are the 
cases. Thus, in trespass on the case against two, one pleaded in 
bar a former adjudication in his favor between him and the 
plaintiff alone, and had judgment. The other pleaded the 
general issue and the same adjudication, and judgment went 
against him on both. Lansing v. Montgomery, 2 Johns. 382. 

So in Goble v. Dillon, 86 Ind. 327, 44 Am. Rep. 308. it is 
said not always to be essential in order to bar an action by a 
former judgment that all the parties in both actions should be 
the same; and held that if the plaintiff’s cause of action in that 
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case was litigated in an issue made and adjudicated in a former 
action between him and one of the defendants, that that de- 
fendant could plead the former judgment though the other de- 
fendant was not a party to that issue, and so could not use that 
judgment as a defence. 

So in Nave v. Adams, 107 Mo. 414, 28 Am. St. Rep. 421, 17 
S. W. 958, it was held that a judgment is conclusive of the issue 
involved _ a controversy as between parties and privies, though 
in the action in which it is pleaded, some only of the parties are 
litigants. And see Pierson v. Catlin, 18 Vt. 77, 85. 

Ags to the identity of subject-matter and causes of action. 
There is a material difference between the effect of a judgment 
as a bar or an estoppel to the prosecution of a second suit for the 
same cause of action, and its effect as an estoppel in another 
action between the same parties upon a different cause of action. 
When the former judgment is relied upon as an absolute’ bar 
to a subsequent action, it must appear that the cause of action 
and the thing to be recovered are the same in both suits; and 
while the particular form of action may not be important, there 
must be as between the two actions, identity of parties, of subject- 
matter, and of causes of action, to constitute the first judgment 
a bar to the second suit. But when some controlling fact or 
question material to the determination of both suits was ad- 
judicated in the former suit by a court of competent jurisdic- 
tion, and the same fact or question is again at issue between the 
same parties, its adjudication in the first suit will, if properly 
presented, be conclusive of the same fact or question in the second 
suit, irrespective of whether the cause of action is the same in 
both suits or not. Cromwell v. County of Sac, 94 U. S. 351; 
Fayerweather v. Ritch, 195 U.S. 276, 300, 49 L. ed. 210, 25 Sup. 
Ct. 58; Wright v. Griffey, 147 Ill. 496, 35 N. E. 732, 37 Am. St. 
Rep. 228; Wells v. Boston G Maine R. R. Co., 82 Vt. 108, 71 Atl. 
1103. The case at bar belongs to the latter class. It follows, 
therefore, that the claims thus far considered are not well 
founded. 

Nor is the claim well founded that the judgment is open to 
inquiry because it is impossible to tell on which of two issues it 
was based, for, as we have seen, the right to recover was made 
to depend wholly on the issue of title by adverse possession. 
Neither is the claim that the judgment does not settle the title 
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so as to bar inquiry into it well founded as to the parties thereto, 
for they are bound by it, as we shall see; and whether all or any 
and which of the other defendants are bound by it, remains to be 
seen. 

The claim of waiver of the estoppel by the frame and prayer 
of the bill amounts to no more than saying that the bill is drawn 
in a double aspect, so that if the orator failed to establish one 
ground for relief he could rely upon another ground, though 
wholly or in part inconsistent with the former. But that way 
of drawing a bill is entirely proper, according to McConnell v. 
McConnell 11 Vt. 290, which shows, as said in Dietrich v. Hutch- 
inson, 81 Vt. 160, 69 Atl. 661, that defeat on one of two directly 
opposite alternatives for relief in a bill in chancery, is no bar by 
election nor otherwise to trying for relief under the other 
alternative. 

Thus it appears from what we have said, that as the de- 
fendant Brooks was a party to the action in which said judgment 
was rendered, he is bound by it, though the cause of action there 
was not the same as the cause of action here, and though there 
are defendants here who were not defendants there. 

But the defendant Younger is not bound by that judgment, 
for he was not a party to the action in which it was rendered, 
had no right to control the defence, to adduce testimony, to 
cross-examine witnesses, nor to appeal from the judgment, and is 
not in privity with Brooks, as he does not claim under him, nor 
in identity of interest with him, but only in community of in- 
terest. This want of privity results from the very nature of the 
estate of tenants in common, who hold by unity of possession but 
by several and distinct titles, and are deemed to have several and 
distinct freeholds, which is a leading characteristic of such a 
tenancy, and each is considered to be solely and severally seised 
of his share. If they join in a lease, it is, in law, the distinct 
lease of each, for they are severally seised, and there is no privity 
of estate between them. 4 Kent. Com. *367. 

And further, the ground on which admissions bind those in 
privity with the one making them is, that they are identified in 
interest. But the rule, of course, extends no farther than the 
identity. 1 Greenl. Ev., 5th ed., §188. But the admissions of 
one tenant in common of realty are not receivable against his 


cotenant, because their interest is not identical, but is a mere 
31 
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community of interest. 2 Wig. Ev., §1081, (2); Osgood v. Mam- 
hatten Co., 3 Cow. 612, 622, 15 Am. Dec. 304. 

Nor are the other defendants, bound by said judgment, for 
they all claim under both Brooks and Younger; and as both of 
them are not bound, none of those claiming under both are 
bound. 

Our holdings thus far make it necessary to consider whether 
the orator’s deed from Mrs. Chennette gives him any title, and 
this depends, as the case is presented, upon whether we recognize 
the divorce she obtained in New Mexico in July, 1901. The 
master finds that she was married to Napoleon Chennette on 
September 22, 1893, and brought her libel for divorce against 
him to the September term 1898 of Franklin county court for 
wilful desertion and intolerable severity, which was dismissed at 
the September term 1899, but whether on the merits or not he 
does not find, but the orator’s brief says that the case was tried 
at that term and dismissed, and we shall take it so, as the orator 
is setting up the New Mexico divorce in support of his title. The 
master further finds that in April, 1900, Mrs. Chennette left this 
State and went to New Mexico, where she remained about eighteen 
months; that she took with her only her personal clothing, and 
that during the time she was in New Mexico she owned the 
Haynes farm, where her household furniture remained all the 
time she was there; that on the 4th of May, 1901, she preferred a 
complaint for divorce against her husband to such a court in 
Mora county, New Mexico, setting up abandonment without just 
cause and refusal to support, and was granted a divorce on July 
9, 1901, as shown by a duly certified copy of the record of the 
proceedings and judgment in said cause, which is referred to and 
made a part of the report, and from which it appears that the 
orator in this case, not being thereunto appointed, on the 16th 
of said May, delivered a copy of said complaint, with a summons 
attached, to the said Napoleon Chennette at St. Albans in this 
State, where he then lived, commanding him to appear and make 
answer within thirty days therefrom, in default of which the 
complainant would apply for the relief demanded; that the said 
defendant did not appear, nor submit to the jurisdiction of the 
court in any way, and that the parties lived together on the 
Haynes farm from the time they were married until he aban- 
doned her about nine months thereafter. Said copy further 
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shows that the complainant had a sister in New Mexico, with 
whom she made her home, but spent some of the time at the ranch 
of her brothers, keeping house for them. 

The case was referred, and the referee finds that the com- 
plainant had been a bona fide resident of the county of Mora 
for more than twelve months next before the commencement of 
the action, and was such resident at the time of its commence- 
ment, and that the service of process on the defendant therein 
was according to the laws of New Mexico. 

Said copy purports to contain a narrative of all the testi- 
. mony taken before the referee, which consists of that of the com- 
plainant; that of the husband of her sister—we infer from the 
name—with whom she made her home; and that of a clerk in his 
store, who—we infer from the name—was either a brother or a 
nephew of the complainaht. Now while the complainant testi- 
fied that she was ‘‘a resident’’ of Mora county, and had been 
since April 27, 1900, it is noticable that she said nothing about 
the character of her residence there in respect of her intention 
to remain nor otherwise. Nor did either of the other witnesses 
except her brother-in-law, who said that she was a ‘‘bona fide’’ 
resident there, a thing that he could not know intuitively, 
but only by imference based upon sufficient data, but he 
gave no data at all, sufficient nor otherwise. So it appears 
that the referee had little or nothing before him from which 
to find that the complainant was a bona fide resident there, 
except the inference of that witness. But if he had known what 
the complainant concealed from him, namely, that when she went 
to New Mexico she took with her only her personal clothing, and 
that at the time she appeared before him she owned a farm in 
Vermont where she had lived and made it her home for five or 
six years before going to New Mexico, and where her household 
furniture was left and still remained; and if he had further 
known what she also concealed from him, that she had preferred 
a libel for divorce against her husband in Vermont, which was 
dismissed on trial the fall before she went to New Mexico—he 
might not have found that she was a bona fide resident of that 
territory, but a mala fide resident, or at most, might have left 
her case to stand on mere residence, which would not have given 
jurisdiction, for domicile was essential to jurisdiction, and to 
constitute that, not only was residence there necessary, but an 
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intention to remain was also necessary, and neither without the 
other was sufficient. Mere absence from a fixed home, such as she 
had in Vermont, however long continued, could not work a 
change of domicile. There must have been the animus to change, 
and there was little or nothing to show that, except her mere 
presence there, and no effort was made by counsel nor the referee 
to elicit anything on that subject. Mitchell v. Umted States, 
21 Wall. 350, 22 L. ed. 584; Sun Printing and Pub. Asso. v. 
Edwards, 194 U.S. 377, 383, 48 L. ed. 10380, 24 Sup. Ct. 696. 

Now it may be that on the face of the record that divorce 
is good in New Mexico. But if it is, it is certain that it 1s not 
entitled to obligatory enforcement here under the full faith and 
credit clause of the Federal Constitution. The recent case of 
Haddock v. Haddock, 201 U. S. 562, 50 L. ed. 867, 26 Sup. Ct. 
525, is controlling authority for saying this. There it was held 
that the courts of New York were not bound by the Federal Con- 
stitution to give effect to a decree of divorce granted in Con- 
necticut to a husband who had left his wife in New York and 
acquired a new domicile in Connecticut, when the wife did not 
appear in the Connecticut suit, and the separation took place, 
as the New York court found, by fault of the husband, though 
the Connecticut court had found the contrary. The New York 
decree granted the wife a divotce and alimony, notwithstanding 
the Connecticut decree, and that judgment was affirmed, as not 
violative of the full faith and credit clause of the Federal Con- 
stitution because the Connecticut decree was not admitted in evi- 
dence. But that case, as it expressly says, leaves uncurtailed 
the legitimate power of all the states over a subject peculiarly 
within their authority, and thus not only enables them to main- 
tain their public policy, but also to protect the individual rights 
of their citizens; and does not deprive a state of the power to 
render a decree of divorce enforceable within its borders as to 
persons within its jurisdiction; and does not debar other states 
from giving such effect to a decree of that character as they may 
elect to do under mere principles of state comity. 

In the opinion in that case, Mr. Justice White deduces the 
law of the several states from the rulings of their courts of last 
resort, and classes it to be embraced within one or another of the 
following heads, namely: (1) States where the power to decree 
a divorce is recognized, based upon the mere domicile of the 
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plaintiff, although the decree when rendered will be operative 
only within the borders of the state, wholly irrespective of any 
force that may be given to it in other states. This proposition, 
he says, embraces the law of all the states. (2) States that de- 
cline, even on principles of comity, to recognize and enforce as to 
their own citizens, within their own borders, decrees of divorce 
rendered in other states, when the court rendering them had 
jurisdiction of only one of the parties. In this class he puts 
Massachusetts, New York, New Jersey, with qualification, Penn- 
sylvania, South Carolina, and Vermont. (3) States which, while 
giving some effect to decrees of divorce rendered against its 
citizens in other states where the court had jurisdiction of the 
plaintiff only, either place the effect given, upon the principles of 
state comity alone, or make such limitation upon the effect given 
as indubitably establishes that the recognition is merely a result 
of such comity. (4) States which, though not actually so decid- 
ing, lend themselves to the view that ex parte decrees of divorce 
rendered in other states would receive recognition by virtue of 
the full faith and credit clause. 

The case on the strength of which Mr. Justice White classes 
Vermont with the states that decline, even on principles of 
comity, to recognize and enforce as to their own citizens, within 
their own borders, decrees of divorce rendered in other states, 
when the court rendering them had jurisdiction of only one 
of the parties,—is Prosser v. Warner, 47 Vt. 667, 19 Am. Rep. 
132, which he cites but does not review. That was debt on a 
decree for alimony rendered by the supreme court of New York 
without jurisdiction of the person of the defendant who lived in 
Vermont. But though the court considered the matter and said 
that a decree of divorce rendered in a state where the cause of 
action did not accrue, and where the parties were not living 
together as husband and wife, and where the defendant was not 
served with process and did not voluntarily submit to the juris- 
diction of the court,—is wholly void in any other jurisdiction 
than the one in which it was rendered; yet, it did not put the 
case on that ground, but said that whatever might be the validity 
of such an ex parte decree upon the marriage relation of the 
parties, it had found no case that held that a decree for the pay- 
ment of money as alimony is any different from any other ez 
parte judgment calling for satisfaction by the payment of money, 
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and the defendant had judgment on that ground. So it would 
seem that it can not be said that the court decided that such a 
decree of divorce is void everywhere except in the jurisdiction in 
which it was rendered. 

But be that as it may, it is not necessary to consider that 
question on the basis of domicile, for if the court rendering a 
decree was cheated in that respect, which is jurisdictional, all 
agree that the decree will not be recognized abroad on any 
ground, not even that of comity, which is not a rule of law, and 
therefore does not command but only persuades, and fraud does 
not persuade but dissuades. But it is objected that the decree 
In question can not be collaterally impeached. This however, is 
not so, for the defendants are strangers to it, and strangers can 
impeach a judgment collaterally when it is for their interest to 
impeach it at all. This is settled law, and has been often an- 
nounced by this Court. Corey v. Morrill, 71 Vt. 51, 58, 42 Atl. 
976. 

This brings us to consider this decree from the standpoint 
of fraud upon the court rendering it respecting a matter going to 
its jurisdiction. We have already seen what the case discloses 
on this point up to the time the divorce was granted in New 
Mexico in July, 1901. It further appears that in about four 
months after that, Mrs. Chennette returned to her farm in St. 
Albans, where she has lived ever since. And here we note in 
passing, though we make no use of it, that it appears from the 
transcript of the testimony in the trespass case of Blondin v. 
Brooks, above referred to, which was tried in September, 1902, 
about a year after Mrs. Chennette returned from New Mexico, 
that she was called as a witness for the plaintiff, and testified that 
she lived at St. Albans Bay, and had for nearly nine years; that 
she lived in Mr. Haynes’s family about a year and a half, and 
until his death—which, it will be remembered, was in 1894—and 
that since she went there she had lived and made it her home 
‘fright there at Mr. Haynes’s,’’ but was away about a year and 
a half—left there in 1900. 

Although the master makes no substantive finding as to the 
character of Mrs. Chennette’s residence in New Mexico, yet the 
facts before us that we are entitled to consider are so suggestive 
of fraud on the part of Mrs. Chennette, and indicate so strongly 
that her residence in that territory was for the sole and only 
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purpose of getting there what the court had denied her here, 
namely, a divorce, with no intention of remaining thereafter; 
and especially as she cheated the court there by concealing that 
denial here, which, had it been disclosed, ought to have, and 
probably would have, worked a different result,—we are not in- 
clined to recognize her divorce here. 

It has been held that a wife who, on separation from her 
husband, goes to another state for the purpose of obtaining a 
divorce there, and brings a suit without disclosing that a suit is 
pending in the state of her former residence, involving the same 
matter, in which she had appeared,—is guilty of such fraud as to 
invalidate the decree obtained by her, although the pendency of 
the former suit could not have been pleaded in bar nor in abate- 
ment of the latter suit. Dunham v. Dunham, 162 Ill. 589, 44 
N. E. 841, 35 L. R. A. 70. 

It follows, therefore, that the orator’s deed from Mrs. Chen- 
nette conveys no title, her husband not joining in it, and no 
renunciation of his marital rights being shown. Such a renuncia- 
tion is handed up, however, but counsel agree that it is not in the 
ease. The court below overruled the orator’s motion to recommit 
the report that it might be brought into the case, and rightly 
enough on the ground on which it was put. But if it is essential 
to the orator’s case that the renunciation be before us, we shall 
send the case back on our own motion, that it may be brought in, 
for such is our practice when otherwise great injustice would be 
done, as it would be here. And it is essential, if it would give 
the orator’s deed sufficient efficacy to enable him to maintain his 
case against Brooks, as to which we will inquire. 

Many courts hold, and among them the Supreme Court of 
the United States, that under the jurisdiction and the practice 
in chancery, independent of any statute, a bill to quiet title can 
not be maintained without clear proof of both possession and 
legal title in the complainant. Frost v. Spitley, 121 U.S. 556, 
30 L. ed. 1010, 7 Sup. Ct. 1129. But in Langdon v. Templeton, 
61 Vt. 119, 17 Atl. 839, it was held that an equitable title with the 
right to call in the legal title, is sufficient to maintain a bill of 
peace. The case was then up on demurrer to the bill, which 
showed a good tax sale that lacked nothing for consummation 
but the collector’s deed. The case went back, and came up 
again on facts found that showed the tax sale to be void, and so 
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to confer no title at all. But it was held, nevertheless, that the 
orator, who was in possession, was entitled to relief. But that 
case stands on its own facts, and should be so regarded. It is 
safe to say, however, that the doctrine of this Court is, that an 
equitable title with possession, is sufficient to maintain such a 
bill. It is also the doctrine of this Court that the sole deed of 
a married woman, when her husband has renounced his marital 
rights, conveys an equitable interest in her land. This was 
so held in the recent case of Dietrich v. Hutchinson, 81 Vt. 160, 
on the strength of Frary v. Booth, 37 Vt. 78. 

Thus it appears that the renunciation in question would give 
the orator’s deed sufficient efficacy to enable him to maintain his 
bill against Brooks, and therefore the case will be sent back that 
he may avail himself of it. 


Decree dismissing the bill with costs affirmed as to all the de- 
fendants but Brooks, as to whom wt 1s reversed pro forma, as there 
was no error in dismissing it as to him, and cause remanded, with 
directions to bring said renunciation into the case, and when tt is 
brought in, to decree for the orator against Brooks according to 
the prayer of the bill, with or without costs below as may be and 
has been there determined. 


JOSEPH LEBLANC ET AL. v. CONNECTICUT VALLEY LUMBER 
COMPANY. 


April Term, 1910, at St. Johnsbury. 
Present: RoweELt, C. J.. MUNSON, WATSON, HASELTON, and Powers, JJ. 


Opinion filed May 23, 1910. 


Injunction—Restraining Entry of Judgment—Remedy at Law— 
Report of Referee—Court’s Power to Reject. 


The power of the county court to reject the report of a referee for cause 
implies the power to conduct an inquiry as to the existence of an 
alleged cause, and hence a party against whom a referee has ren- 
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dered a report has an adequate remedy by resorting to the court 
that appointed the referee, and so cannot maintain a bill in equity 
for an injunction to restrain the taking of judgment on such report 
on the ground that the referee acted corruptly and fraudulently in 
the performance of his duties. 


APPEAL IN CHANCERY, Essex County. Heard at Chambers, 
September 11, 1909, on demurrer to the bill. Demurrer sus- 
tained, pro forma, and bill adjudged insufficient and dismissed 
with costs. The orator appealed. 

There are nine orators, and the bill alleges that they reside 
in the vicinity of Ottawa, in the Dominion of Canada; that on 
December 8, 1904, one Robert St. George, an employment agent 
at said Ottawa, in behalf of defendant, there employed the 
orators to go to North Stratford, N. H., and work for defendant 
during that winter as lumbermen at so much a month; that St. 
George furnished each orator with a railroad ticket from said 
Ottawa to North Stratford, N. H., where they at once went, and 
there were set to work by defendant in the woods, where they 
continued to work for about three months; that then, when they 
went to defendant’s office in Wenlock in the unorganized town 
of Ferdinand, Vermont, to receive their pay, each was compelled 
to enter the office alone, and by defendant’s agents, who were 
armed with revolvers, compelled to receive very much less than 
the amount of wages due under the agreement; that subsequently 
each of the orators brought suit against defendant to recover the 
balance due, and such proceedings were had in those suits that at 
the March Term, 1907, of Essex county court, they were all re- 
ferred to a referee, who regularly tried the cases; that shortly 
after the hearing before him, the referee entered the employment 
of defendant, and continued therein till he made his report; that 
he entered into a conspiracy with defendant to render a report in 
favor of defendant contrary to the evidence, and allowed de- 
fendant’s officers to dictate to him what he should report, regard- 
less of the evidence; that after the referee filed his report, but as 
soon as orators’ attorney learned that the referee was in de- 
fendant’s employ, he moved the court to revoke the reference, 
which motion was denied; that thereupon said attorney moved 
the court to recommit the report, which was done as to certain 
matters, and as to certain of orators’ requests for findings; that 
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the referee later filed his supplemental report, which was false 
and against the evidence in certain material and designated 
particulars, and made corruptly. And praying that defendant 
be enjoined from further proceedings in said cases, and that the 
court of chancery hear the evidence and determine the amount 
due each of the orators from defendant, and decree said referee’s 
report to be void. 


Herbert W. Blake for the orators. 


The allegations of this bill which are conceded by the de- 
murrer make a case of extrinsic fraud, which is proper for the 
cognizance of a court of equity, and not subject to the objections 
which were held fatal to the orators in Sheldon v. Clemons, 82 Vt. 
169, and 72 Vt. 185, and French v. Raymond, 82 Vt. 156. In’ 
those cases the orators had their day in court, and although they 
were wrongfully defeated, there was no remedy for them; in 
this case, the defendant concedes that it, with its officers, agents 
and attorneys, conspired with the referee to deprive the orators 
of a fair and impartial hearing, and the orators consequently 
have never had their day in court, and never can have until the 
defendant is deprived of all benefit from its fraud. A court of 
equity which acquires jurisdiction for one purpose, will retain 
it for all purposes. Vandyke & Drew v. Cole, 81 Vt. 379; Delaney 
v. Brown et al., 72 Vt. 348; County of Essex v. Berry, 2 Vt. 167; 
Smith v. Lowry, 1 Johns, C. R. 323; Scoville v. Brock, 79 Vt. 547; 
16 Cye. 249; Cloyes et al. v. Middlebury Electric Co. et al., 80 
Vt. 109. 


Harry B. Amey for the defendant. 


Munson, J. The report of a referee is to be accepted by the 
court ‘‘unless cause is shown to the contrary.’’ P.S. 1793. If 
a report is not accepted the reference may be stricken off; and 
when the ease is finally disposed of, on a further reference or a 
trial in court, the party recovering is to be allowed the taxable 
costs of the former reference. P. 8S. 1795. The power to reject 
a report for cause shown implies the power to conduct an inquiry 
as to the existence of an alleged cause. When a report is objected 
to for matters not appearing therein, the court may determine 
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the question upon evidence taken by affidavit. Fuller v. Wright, 
10 Vt. 512; Thayer v. Central Vt. R. R. Co., 60 Vt. 214, 13 Atl. 
859. A charge that the referee has entered the service of one of 
the parties since his appointment, and has acted and will con- 
tinue to act corruptly and fraudulently in the performance of his 
duties, is certainly proper for the consideration of a court which 
is authorized to accept his report, or to reject it and cancel the 
reference. We think the powers of the county court as above 
stated meet every objection suggested by the orators. Their 
remedy at law is complete and adequate. The matters com- 
plained of can be inquired into by the county court as well as 
by a master. If cause is shown, the judgment can be prevented 
by a rejection of the report as well as by a restraining order. 
With the report disposed of, a new hearing of the issue by an- 
other trier can be secured at law as well as in equity. An in- 
junction here would serve merely to transfer the litigation from 
law to equity, and the process is not available for that purpose. 


Decree affirmed and cause remanded. 


STATE v. FRANK M. PLUMLEY AND Horace M. REDFIELD. 


May Term, 1910. 


Present: RowELL, C. J.. MUNSON, WATSON, HASELTON, and Powers, JJ. 


a 


Opinion filed May 28, 1910. 


Mandamus—T rial—Pleadings—Conclusiveness—Subjects of Re- 
lief—Quasi Judicial Functions. 


Where a mandamus suit is presented on petition and answers the plead- 
ings must control its determination. 

At common law the return of the respondent in a mandamus suit is 
taken as conclusive; and under our practice, wherein the relator 
may plead to the return or answer, if no plea or traverse is filed, 
and the case is heard on the petition and the answer, all aver- 
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ments of fact in the answer, and all material allegations in the 
petition are taken as true. 

The duty of the assistant judges of the county court, under P. S. 5109, 
to appoint liquor license commissioners, is quasi judicial, and so 
mandamus does not lie to compel them to agree upon an appoint- 
ment. 


PETITION for a writ of mandamus, preferred to the Supreme 
Court for Rutland County at its May Term, 1910, and then heard 
on the petition and answers. The opinion states the case. 


Joseph C. Jones, State’s Attorney, for the relator. 


Ernest O’Brien, Rufus E. Brown and Frank L. Fish for the 
respondents. 


Watson, J. This case was heard on the petition and the 
answers. The material facts alleged in the petition are, that at 
its last annual meeting the city of Rutland voted that licenses 
should be granted for the sale of intoxicating liquor therein ; that 
the respondents, then and hitherto the assistant judges of the 
county court in the county of Rutland, did not within sixteen 
days after the city so voted, nor at any subsequent time, appoint 
a board of license commissioners for said city, as required by 
section 5109 of the Public Statutes. These facts thus alleged are 
admitted to be true by the several answers, but each respondent 
sets forth new matter upon which he relies as a reason for the 
nonperformance charged. The allegations in the answers show 
that from the time when such vote was taken to the present time 
the respondents, acting diligently, faithfully, and honestly, have 
tried to agree upon the appointment of license commissioners in 
accordance with the provisions of the statute, and for that pur- 
pose have met and consulted on many occasions; that each has 
presented to his associate the names of many citizens who, he 
thought, would accept the office and discharge the duties thereof 
with fairness and fidelity, but to the appointment of none of them 
have the respondents, respectively exercising their best judgment 
and discretion, been able conscientiously to agree; and that each 
is ready and willing to agree with the other on the appointment of 
any three men who in his judgment will act fairly and honestly 


VT.) . STATE v. PLUMLEY & REDFIELD. 493 


in the performance of the duties of the office. It is argued that 
no reason exists why the respondents should not agree on a board 
to appoint. The case being presented, however, on the petition 
and the answers, we must consider it accordingly. 

By the common law of England in proceedings of this charac- 
ter the return is taken as conclusive. Clement v. Graham, 78 Vt. 
290, 63 Atl. 146. And under our practice where the relator may 
plead to or traverse the return or answer, if no plea or traverse 
be filed and the case is heard on the petition and the answer, all 
averments of fact in the answer, and all material allegations in 
the petition which stand admitted, are taken as true. Clement v. 
Graham; People v. Crabb, 156 Ill. 155, 40 N. EB. 319; People v. 
Inndblom, 215 Tl. 58, 74 N. E. 73. 

When a town or city votes for license, it is by statute made 
the duty of the assistant judges of the county court, within a 
specified time,—whether this limitation of time is mandatory we 
do not decide,—to appoint a board of license commissioners for 
the town or city so voting; but it is clear that this duty is not 
merely ministerial. Its proper performance involves the exercise 
of official judgment and sound discretion in selecting for ap- 
pointment men suitable for the position; consequently the duty 
is quasi-judicial in nature, in the discharge of which neither the 
exercise of that discretion nor the decision finally to be given 
can be controlled by mandamus. Richards v. Wheeler, 2 Aik. 
369; Cox v. United States, 9 Wall. 298, 19 L. ed. 579. 

Neither of the respondents alone has the power of appoint- 
ment; and neither, acting conscientiously and on his own judg-. 
ment, is aBle to agree with the other on the persons to be ap- 
pointed. In such circumstances this Court will not by mandate 
compel either, contrary to his own sense of what is right and just 
in the matter, to adopt the judgment of the other instead of his 
own, and thereby cooperate in making appointments which he 
believes to be unsuitable and not in accordance with the faithful 
discharge of his duties as contemplated by law. See United 
States v. Lawrence, 3 Dall. 42, 1 L. ed. 502. 


Petition dismissed without costs. 
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SYLVESTER PLooF v. Henry W. PUTNAM. 


May Term, 1910. 


Present: ROWELL, C. J.. MUNSON, WATSON, HASELTON, and Powers, JJ. 


—_ 


Opinion filed May 30, 1910. 


New Trial—Newly Discovered Evidence—Due Diligence—Suffi- 
ciency of Affidavit. 


The statement, in an affidavit in support of a petition for a new trial 
on the ground of newly discovered evidence, that diligent search 
was made, is insufficient, for that is merely the opinion of the 
affiant, whereas the facts should be stated from which it can be 
judged whether there was due diligence. 


PETITION for a new trial on the ground of newly discovered 
evidence, preferred to the Supreme Court for Chittenden County 
at its May Term, 1910, and then heard on the petition and sup- 
porting affidavits. 


Batchelder & Bates for the petitioner. 


Martin S. Vilas and Cowles & Moulton for the petitionee. 


RoweE.Lu, C. J. Final judgment having gone against the 
defendant at a former term, the case now comes before us on his 
petition for a new trial on the ground of newly discovered evi- 
dence. 

The only evidence presented, to show diligence on his part 
to discover the evidence relied upon before the trial below, is 
contained in the affidavit of Mr. Braisted, who was employed by 
the defendant to look up the evidence and prepare the case for 
trial. He says that he spent several days in procuring and 
endeavoring to procure witnesses, and saw various and all persons 
of whom he could learn by diligent inquiry that might know the 
facts of the case, and under the direction of counsel obtained all 
the evidence, and made the best preparation, he could for the 
trial, but was unable to find any one who knew the things stated 
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in the other affidavits attached to the petition, though he made 
diligent search and inquiry. 

But this is not enough, as we have often held, for we can not 
act upon his opinion of what was diligence. He should have 
stated facts that would enable us to judge of the matter, and none 
are stated. Comoli v. State, 78 Vt. 423, 63 Atl. 186; Hemmen- 
way V. Inncoln, 82 Vt. 465, 73 Atl. 1073. 


Petition dismissed with costs. 


W. W. MARSHALL v. VILLAGE OF HARDWICK. 


May Term, 1910. 
Present: RoweLL, C. J.. MUNSON, WATSON, HASELTON, and Powers, JJ. 


Opinion filed June 21, 1910. 


Review—Special Demurrer—Grounds Avalable—Condemnation 
Proceedings—Rehearing on Petition—Nature—Burden of 
Proof—Sufficiency of Petition. 


On review of the overruling of a special demurrer, the demurrant will 
be confined to the assigned grounds of demurrer, where it does not 
appear that other grounds were argued below. 

The right given by statute to a dissatisfied landowner in condemna- 
tion proceedings to petition the county court for a rehearing before 
commissioners as to the necessity and public convenience of the 
proposed action is allowed him by way of appeal from the decision 
in the initial proceeding, and, although original in form, it is in 
effect a continuation of the initial proceeding, the landowner being 
the moving party so far only as to bring the matter on for rehear- 
ing, whereupon the burden of proof on all issues is where it was in 
the initial proceeding, and, therefore, such petition is not defective 
for failure to allege that there is no necessity for the taking. 


PETITION for rehearing in condemnation proceedings. Heard 
on special demurrer to the petition at the December Term, 1909, 
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Caledonia County, Stanton, J., presiding. Demurrer overruled 
and petition adjudged sufficient. The defendant excepted. The 
opinion states the case. 


B. E. Bullard for the defendant. 


The petition is insufficient in that it fails to designate wherein 
the petitioner is dissatisfied, or wherefore he is entitled to any 
relief. Culver v. Fair Haven, 67 Vt. 163; Lloyd v. Culver, 67 
Vt. 167. 


Walter A. Dutton for the petitioner. 


This is an appeal from the decision of the trustees. City of 
Burlington v. C. V. Ry. Co., 82 Vt. 5. It is a continuation of the 
proceeding commenced before the village trustees and not an 
original action. French v. Holt, 53 Vt. 364. No declaration, 
then, is necessary. It is only necessary to allege that the peti- 
tioner is dissatisfied with the action of the trustees, and to bring 
up the record of the proceedings before them to the county court, 
so that that court may pass upon the identical matters there 
decided. This petitioner, in county court, acts wholly on the de- 
fensive, the burden there being upon the village of Hardwick 
to establish the necessity, etc., and not upon the petitioner. The 
latter is required neither to allege nor prove anything. 


Munson, J. This is an appeal from condemnation proceed- 
ings, had by the trustees of the village of Hardwick under §§2 
and 3 of No. 235, Acts of 1904, which authorize the taking of 
water for fire, sanitary and domestic purposes whenever the 
convenience of the inhabitants and the public good demands, but 
provide that the taking shall not be such as to deprive the owner 
of an amount sufficient for his domestic and agricultural uses. 
The appeal is authorized by section five of the same act, which 
provides that when a person is dissatisfied with the award of the 
trustees he may petition the county court for a rehearing as to 
the necessity and public convenience of the proposed action, and 
as to the damages awarded. . 

The petition alleges the taking of certain property of the 
petitioner for the purposes specified in the act, sets out in full 
the record of the proceedings, recites that the petitioner is dis- 
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satisfied with the taking of his property and with the award of 
the trustees, and requests that commissioners be appointed for a 
rehearing as to the necessity and public convenience of the pro- 
posed action, and as to the damages awarded. The case comes 
up on demurrer, and it is claimed that the petition is defective 
in several respects. Two causes of demurrer were specially 
assigned, only one of which is relied upon here; and it does not 
appear that any matters other than those assigned were argued 
below. So there is but one point for consideration. Cushman 
v. Boston & Maine R&R. R., 82 Vt. 390. 

It is claimed that the petition is defective in that, while ask- 
ing for a rehearing on the question of necessity, it fails to allege 
that the taking of the property is not required by the convenience 
of the inhabitants or the public good. It is argued that the law 
makes the petitioner the advancing party, and that it is incum- 
bent upon him to allege and prove that there is no necessity for 
the proposed taking. The petitionee misconceives the nature of 
the proceeding. The petition is allowed the landowner by way 
of appeal. Although in form an original proceeding, it is in 
effect a continuation of the proceedings initiated by the trustees. 
See French v. Holt, 53 Vt. 364. It secures to the petitioner a 
rehearing of the whole case by another tribunal. But the peti- 
tioner is the moving party so far only as to bring the matter to 
this further hearing. His appeal no more reverses the position 
of the contestants as regards the issue than does the appeal of a 
defendant from the judgment of a justice. It could not be other- 
wise in a proceeding of this nature. It is the hearing available to 
the landowner on appeal which satisfies the constitutional require- 
ment. Stearns v. Barre, 73 Vt. 281. Our condemnation pro- 
ceedings are sustained on the ground that to require the land- 
owner to proceed from this point by petition at his own expense 
is not an infringement of the right of appeal, but a reasonable 
regulation of the mode of exercising it. Burlington v. Central 
Vt. Ry. Co., 82 Vt. 5. These holdings are inconsistent with the 
claim that the action of the municipality is effective to cast upon 
the landowner the burden of establishing in the appellate tribunal 
his right to retain the property. The petition is not defective 
because of the failure to allege that there is no necessitv for the 
taking. 


Judgment affirmed and cause remanded. 
32 | 
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STEPHEN S. PLACE v. GRAND TRUNK RAILWAY COMPANY. 


Special Term at St. Johnsbury, April, 1910. 
Present: ROWELL, C. J.. MUNSON, WATSON, HASELTON, and PoweEss, JJ. 


Opinion filed July 22, 1910. 


Master and Servant—Injuries to Servant—Action—Bul of Ex- 
ceptions—Extract from Charge—Presumptions—Instruc- 
tions—Evidence. 


Where the bill of exceptions purports to quote that part of the charge 
to which an exception was taken, it will be presumed that it states 
all that is important on the subject. 

The court charged that plaintiff’s evidence had two aspects: First, 
that the switchmen had left the switch properly set, but that in 
some unknown way it had been displaced; and, second, that there 
was a defect in the switch rail, so that the locomotive would be 
likely to take, and did take, the wrong track; and that, if the 
switch by some inadvertence became set for the wrong track, then, 
and then only, it would be necessary to consider whether the absence 
of a switch lock was negligence, the plaintiff claiming that if it had 
been locked the accident would not have happened. The defendant 
excepted for that there was no evidence from which the jury could 
determine, except by guess, whether the switch was in the position 
by intent, inadvertence, or the intervention of trespassers, and for 
that there was no evidence that through some misadventure, or the 
trespass of some one, the switch, if properly set, was changed to the 
wrong track. Held, that the exception was sufficiently explicit, if 
the change was bad for any of the reasons specified; and that, as 
there was no evidence that the switch was displaced by trespassers, 
the charge erroneously submitted the case so as to allow the jury 
to find that the switch was so displaced. 


CasE for negligence. Plea, the general issue. Trial by jury 
at the October Term, 1909, Essex County, Taylor, J., presiding. 
Verdict and judgment for the plaintiff. The defendant ex- 
cepted. The opinion states the case. 
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L. L. Hight and Harry B. Amey for the defendant. 


There was no evidence tending to show that the switch was 
displaced by trespassers, and it was error so to submit the case 
as to allow the jury to find that the switch was so displaced. 
Kelton, Admr. v. Hill et al., 58 Me. 114; Good v. Knox & Eaton, 
64 Vt. 97; Fullerton v. Fordyce, 42 Am. St. Rep. 521; Schmidt 
v. McGill, 6 Am. St. Rep. 713; Whipple v. Wing, 39 Me. 424; 
Northern Pacific R. R. Co. v. Paine, 119 U. 8. 561; Vicksburg etc. 
Co. v. Putnam, 118 U.S. 545; Taplin & Rowell v. Marcy, 81 Vt. 
428; Wellington v. Central Vermont R. R., 64 Vt. 107; St. Clair 
v. Riddle, 72 Ala. 527; Gaither v. Wilmo, 71 Md. 361; Edwards 
v. McCadden, 20 Iowa 520; Cuit v. Waples, 1 Minn. 124; State v. 
McBride, 19 Mo. 239; Stewart v. Taylor, 68 Cal. 5; Acton v. 
Dooley, 16 Mo. App. 441; Wallace v. Hillard, 7 Wis. 526; 
Thompson & Co. v. Shea, 11 Fed. 847; Hallam v. Dickinson, 45 
Ark. 120; Dyer v. Coombs, 65 Mo. App. 148; Poulson v. Cuttler 
18 Mo. App. 583; Clousen v. Patterson, 122 Pa. St. 372. 


Herbert W. Blake and Howe & Hovey for the plaintiff. 


The exceptions do not show that all the evidence upon this 
point was embraced therein. The testimony is not referred to, 
and this Court cannot say that the evidence did not have the 
tendency stated by the court, or that the court did not further 
charge upon this subject. State v. Burns, 79 Vt. 272; Sears v. 
Duling, 79 Vt. 334; Fletcher v. Wakefield, 75 Vt. 257; State v. 
Smith, 71 Vt. 331; Re Barney’s Will, 71 Vt. 217. 


RoweE.u, C. J. This is an action by a servant against his 
master for personal injury negligently inflicted. The case has 
been here twice before, as shown in 80 Vt. 196, 67 Atl. 545, and 
82 Vt. 42, 71 Atl. 836. 

The question being whether a certain switch was set for the 
boiler-house track on which the plaintiff was working when in- 
jured, or for the ash-pit track, the court charged that the plain- 
tiff’s evidence had two aspects: (1) that the switchmen had left 
the switch set for the ash-pit track, but that in some way not 
known, through some misadventure, either through accident or 
the trespass of some one, it had been displaced and turned for 
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the boiler-house track; and (2) that there was a defect in the 
switch rail, so that if the switch, which had no lock, was set for 
the ash-pit track, the engine would be likely to take and did take 
the boiler-house track. 

The defendant’s evidence tended to show that the switch . 
when left was set for the boiler-house track, and that it was the 
fault of the engine hostler who was operating the engine, and was 
the plaintiff’s fellow-servant, that the engine was run onto the 
boiler-house track and the plaintiff injured. 

The court further charged that if the switch was set for the 
ash-pit track, but by some inadvertence became set for the boiler- 
house track, then, and then only, it would be necessary to con- 
sider whether the absence of a switch lock was negligence, the 
plaintiff claiming that if the switch had been locked it could not 
have been inadvertently changed, and so the accident would not 
have happened. 

The defendant excepted to the charge, for that there was no 
evidence from which the jury could determine, except by guess, 
whether the switch was in the position it was by intent, inad- 
vertence, or the intervention of trespassers; and for that there 
was no evidence that through some misadventure or the trespass 
of some one the switch, if set for the ash-pit track, was changed 
to the boiler-house track. 

The evidence on this point was, the exceptions say, that the 
switchmen used the switch about two hours before the accident, 
and left it set for the ash-pit track; and there was no evidence, 
the exceptions say, tending to show that any of the defendant’s 
employees touched the switch between that time and the time of 
the accident. But the defendant says that the testimony shows— 
a transcript of which is made controlling—that the switch was 
turned in the ordinary course of business and not otherwise. 
The plaintiff says, on the contrary, that if the switch was left for 
the ash-pit track, there was evidence tending to show that 
through some inadvertence, either through accident or the tres- 
pass of some one, it became displaced and turned for the boiler- 
- house track; and that though the case shows that sectionmen 
were working in that vicinity, there is no evidence tending to 
’ show that they had either authority or occasion to change the 
switch; and he submits that even the employees of the de- 
fendant had no right to change the switch so as to make a safe 
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place unsafe, except when necessary to use the track in doing 
the defendant’s work, and if they changed it otherwise or for 
other purposes they were trespassers. 

But the plaintiff objects that the exception is not available 
because the bill of exceptions does not show that the court did 
not charge further upon the point to which the exception was 
taken. But as the bill purports to give an extract from the 
charge to which the exception was taken, it will be presumed that 
it states all that is important on the subject, inasmuch as the 
extract is given for the purpose of showing the point and scope 
of the exception. Clemmons v. Danforth, 67 Vt. 617, 629, 32 Atl. 
626, 48 Am. St. Rep. 836. 

The plaintiff also objects that the exception is too general to 
be good if the charge is not wholly bad, and insists that it is not 
wholly bad but wholly good. But we think it sufficiently ex- 
plicit to be good if the charge is bad in any particulars specified. 
The plaintiff also objects that the charge excepted to is in exact 
accord with the holding when the case was here the second time. 
But although it was then said that it was clearly competent for 
the plaintiff to prove that there was no lock on the switch; that 
until within a year of the accident it had been kept locked; and 
that locks were commonly used by the defendant on similar 
switches in that yard,—yet the question now presented did not 
then arise, and therefore it can not be said that the holding then 
is controlling on the point now under consideration. 

We need not inquire whether the court was right in saying 
that there was no evidence tending to show that any of the de- 
fendant’s employees touched the switch between the time it was 
left for the ash-pit track—if it was so left—and the time of the 
accident, for we think there was no evidence tending to show that 
the change, if any there was, was brought about by the interven- 
tion of trespassers; and yet the case was submitted in a way to 
allow the jury to infer and find that it was thus brought about, 
as if that was enough without more. That was error, not only 
because there was no evidence tending to show it, but because if 
thus brought about it would not follow that the defendant was 
liable, for the act might have been such as to break the causal 
connection between the defendant’s negligence and the injury 
complained of and thereby exonerate the defendant altogether 
as matter of law. And if not that, the act might have been such 
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that, as matter of fact, the defendant was not bound to anticipate 
it, and therefore not liable. 

There is much said in the cases about not looking back of the 
last efficient cause, especially when that is the wilful tort of an 
independent third person. But we need not consider the sub- 
ject here. Nor need we consider the other exceptions, for the 
question involved in one of them can hardly arise again, and the 
question involved in the other is of minor importance and not 
likely to arise again. 


Judgment reversed and cause remanded. 


Hartiz Herrick v. TOWN oF HOLLAND. 


May Term, 1910. 
Present: Rowet., C. J.. MUNSON, WATSON, HASELTON, and Powers, JJ. 


Opinion filed July 30, 1910. 


Towns—Highways—Culverts—Sluice—Injury to Traveller—Ac- 
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In an action against a town for injury to a traveller because of a de- 
fective culvert, it is not essential that the declaration allege the 
giving of the written notice of the claim as required by the statute 
in order to render admissible the giving of that notice. 

Unless it is manifest from the question or offer that evidence objected 
to cannot be admissible in any state of the case, the objection must 
indicate the precise point on which the court is asked to rule, and 
so the objection to a question asked a medical expert witness that 
it was incompetent, incomplete, without proper foundation, and did 
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not properly, sufficiently, or fully state the testimony, was too 
general. 

Where the evidence tended to show that plaintiff’s appetite was very 
poor, a question asked a medical expert witness properly assumed 
that plaintiff had an “uncertain appetite.” 

In an action against a town for injuries from holes in the covering of a 
culvert on a highway, where it appeared that in the evening of the 
day of the accident the holes were filled with cobble stones and 
gravel, so that the surface of the road was smooth, and plaintiff’s 
witness testified that at the time of the accident, and continuously 
for four days thereafter, the ground was frozen, that on the fourth 
day he excavated the holes, so that they were, in his judgment, 
in the same condition as at the time of the accident, though he 
paid no particular attention to their size at that time, he was 
properly allowed further to testify to the size of the holes as 
measured by him when he excavated them; the fact that he paid no 
particular attention to the size of the holes at the time of the 
accident went only to the weight of his testimony. 

Nor was it necessary to show that the holes when measured by the 
witness were in exactly the same condition as at the time of the 
accident, but only that they were in substantially the same con- 
dition. 

In an action against a town for injuries from holes in the covering of a 
culvert on a highway, the written notice of the claim, describing 
the culvert as insufficient and out of repair in that it was not 
properly covered, and that there were two holes in the covering 
about the middle of the highway and down into the culvert, does 
not confine the evidence of the alleged insufficiency to the covering 
of the culvert, but is broad enough to let in evidence as to the 
culvert itself and its approaches. 

Where evidence was received on the strength of certain offers and its 
admissibility did not depend on whether the offers were made good, 
but only on its own relevancy, error does not appear meres 
because the offers were not made good. ° 

In an action against a town for injuries from holes in the covering of a 
culvert on a highway, testimony of a witness that, while driving 
over the culvert two days before the accident, his horse stumbled 
thereon, was admissible, as tending to show that the holes in 
question were then there. 
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The fact that a witness testified that when driving over the road two 
days before the accident his horse stumbled “at or about that 
sluice,’ that he had no reason to know that it was directly over 
the sluice, nor within ten or twenty feet of it on either side, did not 
reduce to mere conjecture, and so render inadmissible, his further 
testimony that his “judgment” was that it was over the sluice, and — 
that the next day after the accident his “idea” was that it was 
there, which was still his idea; as the words “judgment” and “idea,” 
as used, fairly signify only an infirm quality in the observation of 
the witness and possibly in his recollection. 

The admission of testimony, subject to exception for immateriality, 
that there was a stone culvert at the place of the accident before 
the tile culvert in question was constructed, if error, was harmless, 
where defendant showed the same thing by several witnesses and 
all agreed that such was the fact. 

Where plaintiff’s counsel in his argument to the jury, stated as facts 
divers things pertinent to the issue and not in evidence, and there- 
upon, after defendant’s objection and exception, the court merely 
directed the jury to disregard what plaintiff’s counsel had said, if 
anything, that was outside the evidence, the error was not cured 
and will be presumed prejudicial. : 

Plaintiff's counsel in argument to the jury said that defendant’s counsel 
had been trying to obstruct the wheels of justice, and, after de- 
fendant’s objection, said: “I did not. I said they had set here 
and obstructed the wheels of justice legally,” to which defendant 
excepted. Thereupon plaintiff’s counsel stated that he did not 
contend that the objections made by defendant’s counsel were 
improper or not perfectly legal, but that when the jury retired they 
should discuss the argument in view of defendant’s attitude in the 
case, which it had a legal right to take, to which defendant excepted. 
The court did not check plaintiff's counsel. Held error, ag a party 
is not to be prejudiced before the jury by his opponent’s adverse 
criticism of his counsel for proper action in the conduct of the 
trial. 

A tile drain traversing a public highway beneath its surface, and con- 
sisting of an opening or channel through which water flows is a 
“culvert” within the meaning of P. S. 4029, making a town liable 
for damage resulting from the insufficiency of a bridge or culvert 
that the town is bound to keep in repair; for such a structure is 
certainly a “sluice,” and “culvert” includes “sluice.” 
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Cask for negligence. Plea, the general issue. Trial by jury 
at the September Term, 1909, Orleans County, Taylor, J., pre- 
siding. Verdict and judgment for the plaintiff. The defendant 
excepted. 

It appeared that on December 6, 1908, as plaintiff and her 
husband, in a wagon drawn by a horse driven by him, were riding 
over a public highway in defendant town, the horse.stumbled and 
fell, thereby throwing plaintiff to the ground and injuring her. 

Shortly after the accident, and at the point where it occurred, 
two holes, six inches wide, six inches deep, and about two inches 
apart, were found in the middle of the travelled part of the high- 
way, and there was no evidence tending to show that any other 
defect in the highway was then apparent. 

Plaintiff’s evidence tended to show that these holes ‘‘looked 
to be in the covering of the culvert,’’ which at that point ex- 
tended across the highway and beneath its surface; and that 
previous to the year 1900 this culvert was a stone structure, 
but that since then, and at the time of the accident, it was a 
*‘stone culvert lined with tile.’’ Defendant’s evidence tended 
to show that previous to the year 1900 the culvert was a stone 
structure; that in the summer of 1900 all the stone forming the 
old culvert was removed, and twelve inch tile laid across the 
road in the bed of the old culvert; that a retaining wall, con- 
sisting of one course of undressed stone, was constructed around 
one end of the tile; that the other end of the tile lacked one 
length, two feet, of extending entirely across the roadbed, and the 
missing section was supplied by a stone structure with a retain- 
ing wall, as at the opposite end; that the whole was then covered 
to the depth of twelve inches with earth thoroughly tamped; and 
it appeared that the structure was covered in such a manner 
that at the time of the accident the surface of the roadway above 
the tile was level with the surface of the roadway for quite a 
distance in either direction. The roadway over this tile and 
stone structure was sixteen feet and eight inches wide. The 
exceptions state that : 

‘‘No other defect in said road was claimed to have been 
discovered until May, 1909, and no defect was discoverable in the 
spring or summer of 1909 in the surface of said roadbed; but 
the evidence of plaintiff tended to show that, by digging through 
the crust of said roadbed in the summer of 1909, cavities were 
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found under the apparently sound surface of said roadbed, and 
that by pulling the grass from between the stones of the said 
retaining wall on the outer side of said roadbed, crevices 
were found between said stones through which a stick could 
be inserted from five or six feet, but that said crevices were 
filled with grass and dirt before plaintiff’s agents removed 
them; that the crust of said roadbed was never broken through 
into said cavities, if any existed, by the travel upon said 
road, unless the two holes there after the accident on December 
6 were so made.”’ 

After reciting the injuries suffered by plaintiff in con- 
sequence of having been thrown from the wagon, the declaration 
concludes with: ‘‘And the plaintiff further alleges that by 
reason thereof she has been to great expense for nursing, medi- 
cines and doctor’s care and suffered other grave and serious 
damages to the amount of two hundred dollars. All to the 
damage of the plaintiff five thousand dollars.’’ 

The court instructed the jury that plaintiff’s notice to de- 
fendant was sufficient to enable her to maintain this action, to 
which instruction defendant specially excepted. 


Young & Young for the defendant. 


The tile drain in question is not a bridge or culvert within 
the meaning of the statute. ‘‘A bridge denotes a structure of 
waod, iron, brick, or stone, ordinarily erected over a river, creek, 
pond, or lake, or over a ravine, railroad, canal or other con- 
struction in the highway, so as to make continuous a roadway, and 
afford to travelers a convenient passageway from one bank to the 
other. A culvert for draining surface wafer is not a bridge.’’ 
Carroll County Commissioners v. Bailey, 122 Ind. 46, 23 N. E. 
672; Enfield Toll Bridge Co. v. Hartford etc. Co., 17 Conn. 40, 
42 Am. Dec. 716; Madison County Com’rs. v. Brown, 89 Ind. 48; 
Town of Tolland v. Town of Willington, 26 Conn. 578; Clark 
County Com’rs. v. Brod, 3 Ind. App. 585, 29 N. E. 430; Cleve- 
land v. Washington, 79 Vt. 498; Kowalka v. St. Joseph, 73 Mich. 
322. 

This notice clearly limits the defect for which complaint is 
made to a hole in the covering of the culvert thereby limiting the 
place and the defect to the covering of the culvert. The plaintiff 
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ean recover for no defect in the highway other than the 
defect at the place described in the notice. Reed v. Calais, 48 
Vt. 7; Purrington v. Warren, 49 Vt. 19; Ranney v. Sheffield, 49 
Vt. 191; Babcock et ux. v. Gilfillan, 47 Vt. 519; Farnsworth v. 
Mount Holly, 63 Vt. 293; Bartlett v. Cabot, 54 Vt. 242; White 
v. Stowe, 54 Vt. 510; Ranney v. Sheffield, 49 Vt. 191; Cook v. 
Barton, 63 Vt. 566. 

The defendant is only liable for a defect which is due to 
some fault or‘neglect on the part of the town. If this defect was 
a defect in a bridge or culvert and the defect occurred im- 
mediately before the accident or at the time of the accident the 
defendant is not liable. Ozier v. Hinesburg, 44 Vt. 220; Camp- 
bell v. Farhaven, 54 Vt. 386; Brown v. Mount Holly, 69-Vt. 364; 
Prindle v. Fletcher, 39 Vt. 255. If there was any defect in this 
tile drain it was a latent defect, one which was not open and 
obvious. It was a defect which could not be discovered except 
by digging up the road at a place where it had every appearance 
of being in perfect repair and safe. For such latent defects in 
its highways a town is not liable. Ozier v. Hinesburg, 44 Vt. 
220; Campbell v. Fair Haven, 54 Vt. 363; Brown v. Mount Holly, 
69 Vt. 364. 

The notice confines the defects complained of to the cover- 
ing of the culvert, and the jury found that the holes in question 
were in the approach; and it is well settled that no recovery can 
be had for a defect other than that specified in the notice. Under- 
hill v. Washington, 46 Vt. 767; Boyd v. Readsboro, 55 Vt. 163; 
Lawton v. Weathersfield, 74 Vt. 41; Holcomb v. Danby, 51 Vt. 
428; Wheelock v.. Hardwick, 48 Vt. 19. 


Cook & Williams and W. A. Dane for the plaintiff. 


When it fairly appears from the evidence, as it does in the 
present case, that the defect causing the injury and the defect 
described in the notice, although not identical, were both within 
the limits of the structural entity, upon each component part 
of which the liability of the town rests equally ; and that the town 
was not misled as to the precise defect causing the injury, the 
discrepancy is harmless and immaterial. Knox v. Wheelock, 56 
Vt. 189; Donahue v. Warren, 95 Wis. 367, 70 N. W. 305; 
Melendy v. Bradford, 56 Vt. 148; Harris v. Townshend, 56 Vt. 
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716; Ranney v. Sheffield, 49 Vt. 191; Bliss v. Whittingham, 54 
Vt. 172. It is sufficient if the injured party gives to the town as 
good a description of the precise place where the accident occurred 
and of the defect causing the accident as he reasonably can in all 
the circumstances, it appearing that the town was not misled 
thereby. Law v. Fairfield, 46 Vt. 425; Babcock v. Gifford, 47 Vt. 
519; Butts v. Stowe, 53 Vt. 600. The sufficiency of the notice 
is to be tested with reference to the purpose for which it is 
required. If sufficient for that purpose it is a good notice. The 
place and cause of the injury are sufficiently stated in the notice 
when they are truly described with such a reasonable degree of 
certainty that ordinary men. in the exercise of ordinary intel- 
ligence, in all the circumstances, are able to ascertain from the 
notice. by the use of ordinary diligence, the place where the 
accident occurred and the cause that occasioned it. Budd v. 
Railroad Co., 37 Atl. 683; Gardner v. City of New London, 28 
Atl. 42; Dean v. Town of Sharon, 45 Atl. 963; Town of Water- 
ford v. Elson, 149 Fed. 91; Graves v. Waitsfield, 81 Vt. 84. 


RowELL, C. J. This is case for injury on a highway. It is 
objected that as the declaration does not allege that a notice in 
writing, made essential to recovery, was given as required by 
statute, no evidence concerning the giving of such a notice was 
admissible. But this was held the other way in Kent v. Lincoln, 
32 Vt. 591. It makes no difference that now the statute requires 
the notice to be in writing but did not then. 

The objection to the question put to the plaintiff’s medical 
expert, that it was incompetent, incomplete, without proper 
foundation, and did not properly, sufficiently. nor fully state the 
testimony,—was too general to be available, the rule being that 
objections must be such as to indicate the precise point on which 
the court is asked to rule. But this rule has its exceptions, and 
one is, when the evidence offered can not be material nor relevant 
in any state of the case, and that is apparent on the face of the 
question or the offer, a general objection for immateriality or 
irrelevancy is sufficiently specific. Doyle v. Melendy, 83 Vt. 
339, 345, 75 Atl. 881. 

The further objection to the question that there was no 
evidence of ‘‘uncertain appetite,’’ which the question assumed, 
was not well taken, for the testimony tended to show that the 
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plaintiff’s appetite was very poor since the accident, and it is a 
matter of such common knowledge that a very poor appetite is 
an uncertain appetite that it may well be characterized as such. 
And though the bill of exceptions says that no evidence was 
introduced to show that she had an uncertain appetite, yet we 
take that to mean no direct evidence, and not that a poor appetite 
was not such evidence. 

It appeared that in the evening of the day of the accident, 
one of the selectmen measured and filled the holes in the road 
with small cobble stones and gravel so that the surface of the 
road at the place of accident was entirely smooth. Plaintiff’s 
husband testified that four days after the accident he dug out 
the holes, and that they were, in his judgment, in the same con- 
dition as at the time of the accident. He further testified that 
the ground was frozen at the time of the accident and at the 
time he dug out the holes, and was frozen between those times. 
After this the witness was allowed to testify to the size of the 
holes as measured by him when he dug them out; to which the 
defendant excepted because there was no evidence that the holes 
were in the same condition then as at the time of the accident 
nor just before; that the evidence showed that they had been 
tampered with—something done to them, and that the fact that 
they looked about the same was not evidence; that before those 
measurements could be shown it must be proved that the holes 
were the size then that they were at the time of the accident, if 
the size was material. There was no evidence offered tending to 
show that the holes were in the same condition when the witness 
measured them as they were in just before the accident, nor any 
to show that they were in the same condition they were im- 
mediately after the accident and before they were filled bv the 
selectman. 

In support of this exception the defendant submits that 
evidence of the size of the holes four days after the accident, 
when it appeared that they had been filled up and that the 
travel had passed over them, etc., showed such a change in their 
condition as to make the evidence incompetent and immaterial; 
that if the size of the holes was material, it was necessary to show 
that they were in exactly the same condition when measured as 
when the accident happened ; that the fact that the witnesses, who 
paid no particular attention to that at the time of the accident, 
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noticed no difference, was not enough; that in the circumstances 
disclosed it would be impossible to dig out the holes and leave 
them in exactly the same condition they were in when filled up; 
that the laws of nature make this so evident that the mere state- 
ment that the holes looked about the same was insufficient to make 
the measurements admissible. 

But we think the testimony tended to show that the size of 
the holes when measured by the witness was substantially the 
same as when measured by the selectman, and that it did not show 
such a change in their condition as to make the testimony inad- 
missible. Nor do we think that in order to make the measure- 
ments admissible it was necessary to show that the holes were in 
exactly the same condition as at the time of the accident. It was 
enough if they were in substantially the same condition. And 
that the witnesses paid no particular attention to their condition, 
if true, went only to the weight of their testimony and not to its 
admissibility. 

The defendant groups several exceptions to the admission 
of evidence under the head of ‘‘evidence as to the culvert itself, 
the road in the vicinity of the culvert at times long after the 
accident, and failure to make good plaintiff’s offers.’’ 

As to evidence relating to the culvert itself, the defendant 
claims that the language of the notice of injury is such that it 
expressly confines the founderous condition of the road com- 
plained of to the covering of the culvert, to the exclusion of its 
corporeal substance and its approaches, and that therefore evi- 
dence relating thereto was inadmissible. But the court held 
otherwise. and rightly, we think. The notice describes the 
culvert as insufficient and out of repair in that it was not properly 
covered, and in that there were two holes in the covering about 
the middle of the highway and down into the culvert. This 
language is broad enough to let in the evidence objected to. 
Plaintiff’s testimony tended to show that the holes ‘‘looked to be 
in the covering of the culvert,’’ but that the tile curved in the 
middle of the road about eight inches from a straight line, which 
brought the holes at one side of the tile. The defendant’s tes- 
timony tended to show that it curved only three inches, but that 
the holes were twelve inches from it. The jury found that the 
holes were not in the covering of the culvert, but in the approach. 
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As to the road in the vicinity of the accident at times long 
after the accident. The defendant objected to evidence of that 
because it did not appear that the conditions then were the 
same as the conditions at the time of the accident. But this ob- 
jection was not well taken, for the bill of exceptions says that the 
plaintiff’s evidence tended to show that the condition of the 
culvert and of the roadbed in the vicinity of the culvert was the 
same at the times referred to as at the time of the accident, except 
that the holes had been filled and dug out and filled again, and 
except such disturbances of the roadbed on other occasions as the 
testimony showed. But the testimony does not show that those 
disturbances materially changed the conditions there from what 
they were at the time of the accident. At any rate, it was a fair 
question for the jury to say on the evidence whether they had 
or not. 

As to plaintiff’s failure to make good her offers. Here the 
defendant says that the plaintiff not only did not make good her 
offers, but by means of those offers induced the court to receive 
other evidence not admissible unless the offers were made good. 
But though the court did receive some evidence on the strength 
of offers, yet its admissibility did not depend upon the 
offers being made good, but only upon its own relevancy. So 
there is no error here, though the offers were not made good, as 
the defendant claims. But whether they were made good or not 
will be material when we come to consider the charge, for the 
court charged that they were, to which the defendant excepted. 

As tending to show that the holes were in the road before 
and at the time of the accident, plaintiff’s witness Daggett testi- 
fied that when driving over the road two days before the accident, 
his horse stumbled ‘‘at or about that sluice’’; that he had no 
reason for knowing that it was directly over the sluice, nor 
within ten or twenty feet of it on either side; that he had no 
reason for knowing, and could not say; that his judgment was, 
it was there; that the next day after the accident his idea was it 
was over the sluice, and that that was still his idea, but that he 
saw no hole in the road; that his horse came very near going 
down when she stumbled, and went twenty or thirty feet before 
she got fairly righted up, and that she had stumbled before. 

The defendant argues that the fact that the horse stumbled 
was no evidence of a hole in the road, as horses frequently stumble 
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where there are no holes; that the witness was not certain that 
the horse stumbled at the sluice, and said he had no means of 
knowing; and that, in view of all this, it was error to allow him 
to express his judgment subsequently formed, as tending to show 
a hole in the rvad, as the testimony for that purpose was incom- 
petent, irrelevant, and immaterial. 

The argument that the stumbling of the horse was no evi- 
dence of a hole in the road because horses sometimes stumble 
where there is no hole, is not tenable, for though the fact of 
stumbling might have been open to some other explanation, yet 
the testimony tended to show a condition proper for the employ- 
ment of inference in respect of the holes being the cause of the 
stumbling, and so the stumbling was evidence of the holes. 

The ground of the rest of the argument seems to be that the 
testimony of the witness indicates such a total lack of observation 
at the time, that his ‘‘judgment’’ and ‘‘idea’’ were mere con- 
jecture, not based on a sufficient and legal foundation. If that 
is so, the argument is sound. But we think it is not so; but that 
those terms fairly signify only an infirm quality in the observa- 
tion of the witness, and possibly in his recollection as well, in 
which sense the testimony was admissible. 1 Wig. Ev. §727. 

The plaintiff showed, subject to exception for immateriality, 
that there was a stone culvert there before the tile was put in in 
1900. But the defendant showed the same thing by several wit- 
nesses, and all agreed that such was the fact. So if here was 
error, which we do not decide, it was manifestly harmless. 

In his closing argument to the jury, plaintiff’s counsel said 
if he had wanted to show the plaintiff in all her weakness day 
after day, he would have had her in court sitting in her chair 
where they could see her collapse as she had collapsed. To this 
the defendant excepted for want of evidence tending to show 
that she had collapsed during the trial. Thereupon the court 
told plaintiff’s counsel that he should not go further than the 
evidence warranted, to which he replied that he did not want to, 
if he had used the word collapse, it had appeared in the case that 
the plaintiff had fainted and been in a fainting condition, and 
had collapsed; and that Dr. Whittaker’s testimony was that he 
did not think she was able to go onto the stand. Thereupon the 
defendant’s counsel said that Dr. Whittaker did not testify, and 
that it did not appear, that she had fainted during the trial. 
Plaintiff’s counsel then said he withdrew the word collapse. 
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The bill of exceptions says that there was no evidence that 
the plaintiff collapsed at any time or place during the trial, nor 
that she had fainted, or was in a fainting condition; and that 
Dr. Whittaker did not testify that he did not think she was able 
to go onto the stand. 

When testifying the plaintiff asked for and was permitted to 
take a rest for a few minutes. While testifying, and at other 
times in the presence of the jury, she manifested signs of being in 
a weak and nervous condition, as the presiding judge thought. 

The court told the jury in the time of it, to disregard any- 
thing that plaintiff’s counsel had said, if he had said anything, 
in regard to anything that did not appear in evidence, and to con- 
fine themselves to what appeared in court. 

Thus it appears that the plaintiff’s counsel, against objec- 
tion and under exception, stated as facts divers things pertinent 
to the issue and not in evidence, and assumed them to be in evi- 
dence when they were not. This, according to all the cases, is 
sufficient to reverse a judgment if not cured on trial. 

The usual remedy for such mischief is, for the offending 
counsel fully and frankly to retract what he has said amiss, 
or for the court to rule it out at once, and instruct the jury not 
to consider it. But this remedy may not always cure, and 
when it does not, the verdict should be set aside and a new trial 
granted, lest otherwise injustice should be done. Fraser v. 
Blanchard, 83 Vt. 136, 144, 73 Atl. 995. 

But here was no such retraction, but only a partial retrac- 
tion, and a half-hearted one at that. This did not remove the 
sting nor neutralize the poison. Nor did the court rule out the 
objectionable matter, nor even tell the jury that there was any, 
but left it for them to say. This was error; and as the objection- 
able matter was prejudicial in nature, it will be taken to have 
prejudiced, the contrary not appearing, for presumptions go 
against the wrongdoer. 

Plaintiff’s counsel also said to the jury in his closing argu- 
ment that the defendant’s counsel had been trying to obstruct 
the wheels of justice, to which the defendant objected. Plain- 
tiff’s counsel then said, ‘‘I did not. Isaid they had set here and 
obstructed the wheels of justice legally.’’ To all this the de- 
fendant was allowed an exception. Thereupon plaintiff’s 
counsel said, ‘‘Not that the objections they have made are im- 
33 
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proper or that they are not perfectly legal, that is not what I 
am urging; but I am saying to you, when you get to your room, 
when you get around to look this matter over, when you get 
ready to discuss the argument, I want you to discuss it, look 
it over carefully, with the idea in view of their attitude in the 
case which they had a legal right to take.’’ To this the de- 
fendant was allowed an exception. 

The court did not check plaintiff’s counsel in all this, but let 
him go on, notwithstanding the defendant’s objection and excep- 
tion, and that amounted to ruling that what he was saying was 
within the bounds of legitimate argument. Magoon v. Boston 
& Maine R. R. Co., 67 Vt. 177, 31 Atl. 156. This was error, for 
a party is not to be prejudiced before the jury by his opponent’s 
adverse criticism of his counsel for their proper and ‘‘ perfectly 
legal’’ action in the conduct of his case on trial. This, in prin- 
ciple, is like Taft v. Fisk, 140 Mass. 250, 5 N. E. 621, 54 Am. Rep. 


459. There the defendant sought to show a certain thing on | 


trial. It being objected that the answer was not broad enough 
to let it in, the defendant was allowed to amend by setting it up. 
Plaintiff’s counsel in his closing argument to the jury said that 
the filing of the amendment showed that it was a ‘‘put-up”’ 
defence, not relied upon when the original answer was filed; 
that its filing during the trial should be taken into account; 
that not a word was said about it in the original answer; that the 
fact that this defence was not set up until the trial was partly 
through was to be considered, ete. Held error for the court not 
to instruct the jury on request that the making of the amendment 
was not a subject of comment, and should not affect their judg- 
ment upon the facts of the case. The court said that it would be 
a serious embarrassment to that liberal amendment of pleadings 
contemplated by the statute, if a party availing himself of the 
leave to amend granted by the court, could do so only by subject- 
ing himself to the imputation that his new form of statement, 
by its difference from that previously made, showed that he pre- 
sented a simulated case. 

It is objected to the charge that the tile drain in question is 
not a culvert within the meaning of that word as used in the 
statute. But the drain is certainly a sluice, according to Webster, 
for it is an opening or a channel through which water flows, and 
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culvert includes sluice, as held in Cleveland v. Washington, 79 
Vt. 498, 65 Atl. 584. 

The court charged that the plaintiff’s evidence tended to 
show that the tile was laid between the walls of the old stone 
culvert, with a filling over it to the level of the road, and that the 
plaintiff claimed that such being the structure, the holes were in 
the covering of the culvert. The defendant excepted to this 
for want of evidence tending to show that the tile was thus laid, 
claiming that the evidence did not disclose that any of the road 
was built up nor cut down to make an approach to the culvert, 
but showed that the road was simply cut out wide enough to let 
in the tile, so that nothing beyond the tile was properly a part 
of the culvert. The court charged that it was important for the 
jury to decide just what the structure was in this respect in order 
to determine whether the holes were in the covering or in the 
approach. 

Although the plaintiff’s evidence was rather slight to show 
that the tile was laid between the walls of the old culvert, yét 
it can not be said that there was none, for the plaintiff’s husband 
testified that the culvert was filled in with stone at the sides of 
the tile—the walls of the tiling; that he could drive a common 
stick right down into the stone where the dirt was two and a half 
or three feet deep, clear up to the bed of the road, the wheeltrack, 
through the stone that was thrown up around the tile sometime 
on each side of it. But even if this were otherwise, the plain- 
tiff’s case is by no means without evidence tending to show that 
the culvert had approaches of a different construction sufficiently 
extensive to take in the holes though located where the defendant 
claimed. This, however, would not cure error in the charge 
respecting the matter complained of had there been any. 

Without deciding whether the defect in question was such — 
that it was necessary for the plaintiff to show that the town knew 
of it or was in fault in not knowing of it, it is enough to say that 
the court submitted that question to the jury, and not without 
evidence, as the defendant claims and of which it complains. 

The claim that the plaintiff has limited her recovery to $200 
by her declaration is not sustained, because, if for no other reason, 
the allegation relied upon for that contention is construed to 
relate only to expense incurred in and about endeavoring to be 
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cured of her injuries occasioned by the accident, and not to all 
her damage occasioned thereby, which is alleged to be $5,000. 

There are other exceptions to the charge, many of which are 
virtually disposed of by what has been said about the exceptions 
to the admission of evidence; and ag the rest of them present 
questions either not likely to arise again, or if again, not in a 
way to present the same questions they now present, it is not 
deemed necessary to consider them. 


Reversed and remanded. 


PaTTERSON & HOLDEN v. SARGENT, Oscoop & RouNpy CoMPANY. 


May Term, 1910. 
Present: Rowe ., C. J.. MUNSON, WATSON, HASELTON, and Powers, JJ. 


Opinion filed August 19, 1910. 


Sales—Statute of Frauds—*‘ Acceptance’? of Goods—N ecessity— 
‘“Receipt’’—Waiver of Examination—What Constitutes 
Acceptance. 


The term “acceptance” covers more than “receipt,” and so a purchaser’s 
receipt of goods, without acceptance, is not sufficient to satisfy the 
Statute of Frauds. 

Anything done by the purchaser as owner is an acceptance. 

Where defendant, while inspecting certain pieces of old machinery in 
pursuance of an agreement to purchase them, broke up one of the 
pieces preparatory to removing it as junk, that was an acceptance 
of part of the property sufficient to satisfy the Statute of Frauds, 
and was a waiver of his right to examine the other machinery, and 
his intention to reject the other machinery, if it proved unsatis- 
factory, could have no effect as against such waiver. 

Such breaking was an act of ownership and acceptance which defendant 
could not deny by claiming that the seller had a vendor’s lien on 
the property. 
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Where a contract has been made to sell several articles of machinery, 
the purchaser’s receipt and acceptance of one of the articles takes 
the whole contract out of the Statute of Frauds. 


GENERAL AssuMPsiIT for goods sold and delivered. Pleas, 
the general issue and a special plea relying on the Statute of 
Frauds. Trial by court on an agreed statement of facts at the 
December Term, 1909, Orange County, Waterman, J., presiding. 
Judgment, pro forma, for the plaintiffs. The defendant ex- 
cepted. The agreed statement alleges that a few days before the 
breaking spoken of in the opinion ‘‘a trade was made between the 
plaintiffs and defendant that the defendant should have all of 
the machinery and iron ware about the mill ruins and in the 
place it then was for the price of $350 payable partly in farm 
machinery at the defendant’s place of business and the balance 
in cash. There was no memoranda of the sale in writing signed 
by the parties and no cash paid.”’ 


March M. Wilson for the defendant. ; 


There may have been a receipt of part of the property in 
this case, but there was no ‘‘acceptance’’; and an acceptance is 
essential to satisfy the Statute of Frauds, and is very different 
from a mere ‘‘receipt.’’ An acceptance is: ‘‘ A final and absolute 
appropriation of the buyer is said to be requisite; the delivery 
and acceptance must be voluntary, final, complete, unconditional, 
unequivocal, and the goods must come into the absolute posses- 
sion of the buyer. 29 Enc. of Law, 979.’’ ‘‘It may now be 
regarded as definitely settled that the terms have distinct mean- 
ings, and that both the acceptance and an actual receipt, which 
implies delivery, are essential to take the case out of the statute.’’ 
Blackburn on Sales, 22, 23; Benjamin on Sales, 140, 157; Haws- 
man Vv. Nye, 62 Ind. 491; Maxwell v. Brown, 39 Me. 98; Young 
v. Blaisdell, 60 Me. 274; Jones v. Mechanics Bank, 29 Md. 287; 
Hewes v. Jordan, 39 Md. 480; Knight v. Mann, 118 Mass. 145; 
Shepard v. Pressey, 32 N. H. 49; Caulkins v. Hellman, 47 N. Y. 
449; Gibbs v. Benjamin, 45 Vt. 124. 


Darling & Wilson for the plaintiffs. 


The contract was entire. The defendant exercised owner- 
ship over the property by doing what only the owner had a right 
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to do, and that constituted an ‘‘acceptance’’ of a-part of the 
property. Phillips v. Ocmulgee Mills, 55 Ga. 683; Marshall v. 
Green, 1 C. P. Div. 44; Phillips v. Merritt, 2 U. C. C. P. 513; 
Tower v. Tudhope, 37 U. C. Q. B. 200; Pinkham v. Mattox, 53 
N. H. 604; Parker v. Wallis, 5 E. & B. 21; Morton v. Tibbetts, 
15 Q. B. 428; Hewes v. Jordon, 39 Md. 483; Remick v. Sanford, 
120 Mass. 309; Knight v. Mann, 118 Mass. 148; Currie v. Ander- 
son, 2 E. & E. 592; Corbett v. Walford, 84 Md. 426, 35 Atl. 1088; 
Edwards v. Brown, 98 Me. 165, 56 Atl. 654; Smith v. Fisher, 59 
Vt. 53; Spencer v. Hale, 30 Vt. 314; Gibbs v. Benjamin, 45 Vt. 
124; Hutchins v. Gilchrist, 23 Vt. 82; Schwartz v. Church of 
Holy Cross, 60 Minn. 183; Williston on Sales, §77. 

The time for repudiation had passed when defendant took 
possession and used the property as its own. It was a sale of 
definitely ascertained ponderous and bulky property to be taken 
at a definitely ascertained place for a definitely ascertained price. 
Calkins v. Lockwood, 17 Conn. 154, 42 Am. Dec. 729; Boynton 
v. Veasey, 24 Me. 286; Jewitt v. Warren, 12 Mass. 300; Kelley 
v. Brooks, 25 Ala. 523; Logan v. Lemssurier, 6 Moore P. C.; Barge 
et al. v. Edgerton, 28 Vt. 291; Sanborn v. Kittridge, 20 Vt. 639. 


Munson, J. The suit is brought to recover the price of 
goods sold, and the question is whether there was an acceptance 
sufficient to satisfy the statute of frauds. The property con- 
sisted of a gasoline engine, a water wheel, a steel grinder, a corn 
cracker, and certain shafting, pulleys, sprockets and other iron 
ware, all of which had been used in a grist mill burned two years 
before, and most of which, exclusive of the gasoline engine, was 
in the basement of the mill, where it had remained undisturbed 
since the fire. The main value of the property was in the engine 
and wheel. The wheel was understood to be damaged, but the 
extent of the damage was not known. The defendant relied on — 
the statement of a third person by whom the wheel was last used. 
It could not be fully examined as it stood, but was to be taken by 
the defendant where it was. 

The defendant moved all the property except the wheel to 
a bank on the premises about seventy-five feet distant, whence 
it could be conveniently loaded for carrying away. It could not 
be conveniently loaded without doing this. When the corn 
cracker was moved it was treated as junk and broken into pieces 
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with sledges. In preparing to remove the wheel defendant un- 
necessarily broke with sledges two or three bolts of small value, 
but this was apparently done in the belief that it was necessary 
to a removal of the wheel with reasonable convenience. When 
the wheel was taken from its case it was found to be damaged 
more than was expected, and nothing was done after this. It 
was not necessary to move the machinery thus in order to examine 
the wheel and ascertain the condition of the buckets. The wheel 
could have been reached for this purpose by removing a few 
partially burned timbers and some rods. Defendant did all that 
was done towards the removal of the property with an expecta-, 
tion that the wheel would be found as indicated by the statement 
referred to, and intending to take the property if the wheel was 
found as expected. 

Laying aside all questions regarding the effect of the pre- 
liminary moving of some of the property and the unnecessary 
breaking of bolts in getting at the wheel, we take up the question 
presented by the breaking in pieces of the corn cracker. To 
satisfy the statute the purchaser must accept and receive part of 
the goods; and the defendant’s claim is based upon the distince- 
tion between a receipt of the goods and an acceptance of them. 
It is well settled that the term ‘‘acceptance’’ covers more than 
‘*receipt,’’? and that a receipt without an acceptance is not 
sufficient. Notes 49 Am. Dec. 327; 96 Am. St. 216; Caulkins 
v. Hellman, 47 N. Y. 449, 7 Am. Rep. 461. This distinction is 
recognized in our own cases, although not expressed in terms. 
Spencer v. Hale, 30 Vt. 314, 73 Am. Dec. 309; Gibbs v. Benjamin, 
45 Vt. 124. The defendant insists that although he received the 
property he did not accept it; that he merely took possession of 
the property by way of preparing for its removal; that he had a 
right to inspect the property and reject it if unsatisfactory ; that 
an intention to make an unconditional appropriation of the 
property is an essential element of an acceptance, and that there 
was no intention to accept this property unless the wheel was 
found to be as it was supposed to be. The defendant supports 
these claims by a citation from Hunt v. Hecht, 8 Exch. 814, to the 
effect that an acceptance implies some act done by the purchaser 
after he has exercised or has had the means of exercising his 
right of rejection. We find nothing in this argument, if treated 
as wholly sound and applicable, that meets the fact that the de- 
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fendant converted the corn cracker into old iron. This certainly 
was a positive and unequivocal exercise of exclusive dominion 
over the machine. The act was in no way connected with any 
preparation for reaching the wheel. It was done in advance of 
the removal of the wheel purely from choice. The defendant 
had ample opportunity to make such an examination of the 
wheel as was essential to an intelligent exercise of the right of 
rejection, and waived examination by the course taken. The 
intention finally to reject the property if the wheel proved un- 
satisfactory can have no effect as against this waiver. 

The defendant contends that inasmuch as the agreed state- 
ment does not show that the corn cracker had any value as such, 
it cannot be said that the plaintiff was damaged by its destruction. 
But the matter for consideration here is not the value of the 
article destroyed, but the quality of the defendant’s act as affect- 
ing the ownership of all the articles. If the defendant was not 
to be the owner of the machine, it was not for it to pass upon 
its value or say what should be done with it. It is said that the 
plaintiffs were entitled to a vendor’s lien on the property, and 
that the defendant’s control of it could not be complete while 
this lien existed. Whatever the effect of a vendor’s lien may be, 
it is certain that a vendee who destroys an article cannot deny 
that he has assumed entire control of it, or that he has deprived 
the vendor of the benefit of his lien upon it. The defendant’s 
disposition of the corn cracker was an assumption of ownership, 
and anything done by the purchaser as owner is an acceptance. 
The receipt and acceptance of the one article took the whole 
contract out of the statute. Danforth v. Walker, 40 Vt. 257. 


Judgment affirmed. 


VT.j NYE v. STEWART AND HUNT. 521 
W. H. Nye v. James Stewart anv B. A. Hunt. 


May Term, 1910. 
Present: ROWELL, C. J.. MUNSON, WATSON, HASELTON, and Powers, JJ. 


Opinion filed August 19, 1910. 


Mortgages—Foreclosure—Defective Petition—Cannot be Cured 
by Answer—Parties—Permssion to Amend Petition—Want 
of Replication—Waiver of Objection. 


Where a petition to foreclose a mortgage named a third party as de- 
fendant without any allegation connecting him with the property, 
and he filed an answer wherein was duly incorporated a demurrer 
to the petition, as against that demurrer the petitioner could not 
avail himself of an allegation in the answer admitting the demur- 
rant’s ownership of the property. 

In a foreclosure proceeding, a further petition, filed after answer to the 

' original petition, alleging that a third party therein made defendant 
is the owner of the property, was properly treated as an amendment, 
though not styled such. 

Leave granted a petitioner in a foreclosure suit to cite in a third party, 
made defendant by a further petition alleging his ownership of the 
property and praying that he be cited in, was, in effect, a permission 
to amend the original petition by making such addition, and, this 
being after demurrer, defendant was entitled to his costs thereof 
under chancery rule 11. . 

Where a foreclosure suit has been tried without objection to petitioner’s 
failure to file his replication to the answer, defendant cannot ques- 
tion the decree for such omission. 


APPEAL IN CHANCERY. Heard on the pleadings and finding 
of facts made by the chancellor, at the December Term, 1909, 
Lamoille County, Hall, Chancellor. Decree for the petitioner. 
Defendant Hunt appealed. The opinion states the case. 


W.£E. Tracy for the orator. 


B.A. Hunt pro se. 
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Munson, J. We have here a petition for foreclosure, in 
which Hunt was named as a party defendant, but without any 
allegation connecting him with the debt or property. On being 
served, Hunt filed an answer, incorporating therein a demurrer, 
which was verified in accordance with Chancery Rule 18. The 
answer stated that Hunt had become the owner of the property, 
and had assumed the payment of the debt. It appears from the 
briefs that the petitioner thereupon, without any amendment of © 
the original petition, filed a further petition setting up Hunt’s 
ownership and praying that he be cited in; and that he was duly 
cited on leave granted. Hunt then filed a further answer, con- 
taining a demurrer, and alleging payment of all sums due. In 
the body of this answer, which was sworn to, Hunt stated that he 
believed the debt to be in law fully paid, and that this was not 
interposed for delay. No replication was filed. The court of 
chancery dismissed the demurrer as not in conformity with the 
rules; and the case was then heard on bill and answer and oral 
testimony, and a sum found to be due, for which the petitioner 
had a decree. 

The petitioner cannot stand on the admission of ownership 
made by Hunt in his original answer. Thomas v. Warner, 15 
Vt. 110; Porter v. Bank of Rutland, 19 Vt. 410, 426. But we 
think the second petition may properly be treated as amendatory 
of the original petition. While not styled an amendment to the 
petition, it is a further petition in the same case, in which the 
fact of ownership is alleged as a basis for having Hunt brought 
in as a party defendant. The leave granted to cite him in on 
that allegation was in effect a leave to amend the petition by 
adding the allegation; and this being after demurrer the de- 
fendant was entitled to the costs thereof. Ch. Rule 11. It is 
not necessary to consider whether the allegations of good faith 
embodied in the supplemental answer should be accepted as 
satisfying the requirement of the rule; for the amended bill was 
sufficient and the second demurrer not sustainable. Hunt cannot 
question the decree on the’ ground that no replication was filed, 
for the case was tried as if there had been a replication, without 
any objection being made. Clements v. Moore, 6 Wall. 299, 18 
L. Ed. 786; Fretz v. Stover, 22 Wall. 198, 22 L. Ed. 769. Hunt’s 
claim that it appears from the note itself that the interest was 
erroneously computed need not be inquired into here. If the 
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claimed error exists the chancellor can correct the decree on 
remand. 


Decree affirmed and cause remanded. 


S. K. SARGENT ET AL. v. CHARLES FE. CLARK ET AL. 


May Term, 1910. 
Present: ROWELL, C. J.. MUNSON, WATSON, HASELTON, and Powers, JJ. 


Opinion filed August 20, 1910. 


Towns—Expenditures—Purposes—Opposing Act Setting off Part 
of Territory—Nature and Status of Towns—Legislative 
Control—Mumecipal Charters—Sirict Construction—Ultra 
Vires. ae 


The “rights and interests’ meant by P. S. 3530, providing that “a town 
may vote such sums of money as it deems necessary * * * for the 
prosecution and defence of the common rights and interests of the 
inhabitants, and for other incidental town purposes,” are the rights 
and interests of the inhabitants in their corporate capacity; and ~ 
so that statute does not authorize a town to vote money to pay 
expenses incurred by some of its inhabitants in opposing an act of 
the Legislature constituting a part of the town’s territory into a 
new town and apportioning the former’s assets and liabilities 
between the two. 

Towns are creations of the Legislature, are constituted for governmental 
purposes, and so the rights and franchises of a town never can 
become vested rights as against the State, which may enlarge, 
restrict, and even destroy its corporate existence, as the public 
good requires; and such action neither defeats vested rights, nor 
impairs contract obligations within the meaning of Constitution. 

The State has to some extent the control of the property of towns held 
for municipal purposes, but not of property held for private pur- 
poses, as in trust for purposes other than municipal and corporate. 


a 
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The charters of municipalities are to be strictly construed against them, 
the presumption being that the State granted in clear and unmistak- 
able terms all that it intended to grant. 

As legislative powers cannot be delegated, an attempt by a town to ex- 
ercise powers not within the province of local self-government, 
whether the right to do so is claimed by express legislative grant 
or by implication from the charter, is ultra vires, and therefore 
void. 

A town has no right as against the State to have its territorial limits 
remain unchanged. 


APPEAL IN CHANCERY. This is a bill in equity brought by 
citizens and taxpayers of the town of Pawlet against the select- 
men and treasurer thereof, seeking to restrain the payment of 
expenses incurred by some of its inhabitants in opposing an act 
of the Legislature constituting a part of the town’s territory 
into a new town. Heard on the pleadings and master’s report at 
the September Term, 1909, Rutland County, Stanton, Chancellor. 
Decree dismissing the bill with costs to defendants. The orators 
appealed. 


Stickney, Sargent & Skeels for the orators. 


It has been uniformly held in the New England States except 
in Connecticut, that a town cannot incur expense in opposing, 
before a legislative committee a division of its territory. Minott 
v. West Roxbury, 112 Mass. 1; Coolidge v. Brookline, 144 Mass. 
092; Frost v. Belmont, 88 Mass. 152; State v. Arnold, 38 Ind. 41. 

P. 8. 3530 authorizes towns to pay only such expenses as are 
incurred within the province of local self-government, which the 
expense in question was not. ‘‘Such incidental powers must 
spring from some power granted in terms and relate to a subject- 
matter set forth with distinctness in some portion of the statutes, 
and be one which is in some way necessary for the town to ex- 
ercise in carrying out and performing its corporate duties as an 
existing body politic. Minot v. West Roxbury, 112 Mass. 1; 
Coolidge v. Brookline, 114 Mass. 592; Westbrook v. Deering, 63 
Me. 231; Merrill v. Plainfield, 45 N. H. 126; Gates v. Hancock, 
45 N. H. 528; Henderson v. City of Covington, 14 Bush. 312. 


VT.) SARGENT ET AL. v. CLARK ET AL. 25 


Lawrence, Lawrence & Stafford and T. W. Moloney for the 
defendants. 


P. S. 3530 fully authorizes the town to pay the expenses in 
question. Farrell v. Derby, 58 Conn. 234, 20 Atl. 460; Connolly 
v. Beverly, 151 Mass. 437; Bachelder v. Epping, 28 N. H. 354; 
Spaulding v. Lowell, 23 Pick. 71. 


RowE LL, C. J. The question is whether a town can legally 
vote money to pay expenses incurred by some of its inhabitants 
in opposing before the Legislature the passage of a bill favored 
by other of its inhabitants to constitute a new town of part of its 
territory and to apportion its assets and habilities between them. 

This depends upon whether the statute authorizes it. If it 
does, it must be in P. 8S. 3530, which provides that ‘‘a town shall 
vote such sums of money as it deems necessary for the support 
of schools in the town school district, for laying out and repair- 
ing highways, for the prosecution and defence of the common 
rights and interests of the inhabitants, and for other incidental 
town expenses.’’ But before considering whether this authorizes 
it or not, it is well to see in a general way what towns are, and 
what their purpose and functions. They are creatures of the 
Legislature, and are constituted for governmental purposes, and 
their rights and franchises never can become vested rights as 
against the State, which may exercise over them exclusive control, 
and may enlarge, restrict, and even destroy their corporate 
existence, as the public good requires. And such action on the 
part of the State neither defeats vested rights nor impairs contract 
obligations within the meaning of the constitution. The State 
also has the control and disposition, to some extent certainly, of 
the property of towns held for municipal and corporate purposes, 
but not of property held for private purposes; as, in trust for 
purposes other than municipal and corporate. Montpelier v. 
East Montpelier, 29 Vt. 12, 67 Am. Dec. 748. 

The general disposition of courts in this county has been, 
Judge Cooley says—and the cases bear him out—to confine 
municipalities within the limtts that a strict construction of the 
grants of power in their charters will assign to them, thus apply- 
ing substantially the same rule that is applied to the charters of 
private corporations, the reasonable presumption being that the 
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State has granted in clear and unmistakable terms all it intended 
to grant at all. Cooley Const. Lim., 6th ed., 231. 

He further says that the powers conferred upon towns must 
be construed with reference to the object of their creation, 
namely, as agencies of the State in local government, for the 
State can create them for no other purpose, as it can confer 
powers of government to no other end without at once coming in 
conflict with the constitutional maxim that legislative powers can 
not be delegated, or with the constitutional provision designed 
to confine all the agencies of government to the exercise of their 
proper functions; and that whenever a town attempts to exercise 
powers not within the proper province of local self-government, 
whether the right to do so is claimed under express legislative 
grant or by implication from the charter, the act must be con- 
sidered as altogether ultra vires and therefore void. Cooley, 
Const. Lim., 6th ed., 260. 

These things being so, it is manifest that the rights and 
interests meant by our statute are the rights and interests of the 
inhabitants in their corporate capacity, and that the expenses 
meant are such as pertain to corporate rights, interest, and duties. 
And such is the construction put upon the statute in Van Sicklen 
v. Burlington, 27 Vt. 70; Sheldon v. Bennington, 67 Vt. 580, 32 
Atl. 497, where it is said that ‘‘the want of interest involves the 
want of power’’; and in Spafford v. Norwich, 71 Vt. 78, 42 
Atl. 970. 

But the matter of a legislative division of a town is a thing 
in respect of which the town as such has no corporate duty to 
perform, no corporate rights to defend, and no corporate interests 
to protect, for a town has no right as against the State to have 
its corporate limits remain unchanged, nor even its corporate 
existence prolonged, but is wholly in the hands of the Legis- 
lature in these respects, to be dealt with as it pleases. 

It follows, therefore, that the question here presented must 
be decided in the negative. And the Supreme Judicial Court of 
Massachusetts has held the same way under a statute much like 
ours. Thus, in Minot v. West Roxbury, 112 Mass. 1,17 Am. Rep. 
52, it was contended that the annexation of the defendant to Bos- 
ton was a matter so nearly affecting the rights of the town, and 
related to and involved questions of such municipal consequence, 
that the town had a right to petition the Legislature for annexa- 
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tion, and that the expense of the application fell properly within 
the statute authorizing towns to raise money ‘‘for all necessary 
charges arising therein.’’ But the court held otherwise, on the 
ground that such action was not in the line of its corporate duty 
as a town, and was not for a purpose, and did not relate to a 
matter, for which towns by statute, either in terms or by implica- 
tion, were empowered to raise money and tax their inhabitants. 

So in Coolidge v. Inhabitants of Brookline, 114 Mass. 592, it 
was held under the same statute, that a town could not raise by 
taxation nor pay from its treasury, money for expenses incurred 
in opposing before the Legislature the annexation of the whole 
or a part of its territory to another town. There it was con- 
tended that the right to defend its existence, and its corporate 
limits when assailed, was incident and necessary to the exercise 
of its corporate duties and the accomplishment of the purposes 
for which it was created; that questions in which the town was 
deeply interested were involved, such as what its boundaries 
should be, what of its property should be taken, whether the 
portion left would be sufficient for its purposes, and the like; and 
that, as the town had a right by clear statutory implication to 
be heard on these questions, it was its duty to defend. But the 
court said that as against the State the right to defend was in no 
sense vested, and consequently imposed no duty to resist a change, 
and that it was clearly of opinion that a town had no corporate 
duty to defend its boundaries nor its existence before the Legis- 
lature, and therefore had no right to tax its inhabitants therefor. 
This goes upon the ground that want of duty involves the want 
of power, as Sheldon v. Bennington does that the want of interest 
involves the want of power. 

Maine holds with Massachusetts under a similar statute. 
Westbrook v. Deering, 63 Me. 231. But Connecticut holds the 
other way by a divided court, under a statute giving the select- 
men of a town authority to superintend its concerns. Farrell v. 
Derby, 58 Conn. 234, 20 Atl. 460, 7 L. R. A. 776. The case is 
put upon much the same ground as that contended for but re- 
jected in Coolidge v. Inhabitants of Brookline. 

But under a statute passed some years after the Coolidge 
case, authorizing the employment of counsel by ‘‘any town inter- 
ested in a petition to the legislature,’’ to represent it at a hearing 
thereon, Massachusetts held that a town could employ and pay 
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counsel to oppose its division before a legislative committee. 
Connolly v. Inhabitants of Beverly, 151 Mass. 437, 24 N. E. 404. 
But the evident purpose of that statute was, to change the law so 
as to recognize a corporate interest where none was recognized 
before. 


Decree reversed and cause remanded with mandate. 


J. L. BACON ET AL. v. Boston & MAINE RAILROAD ET AL. 
CENTRAL VERMONT RampwAy CoMPANY v. TOWN OF HARTFORD 
ET AL. 


Special Term, August, 1910. 
Present: Rowriu, C. J.. MUNSON, WATSON, HASELTON, and Powers, JJ. 


Opinion filed October 6, 1910. 


Railroads—Grade Crossings—Elimination—Powers and Juris- 
diction of Public Service Commission—A ppeal—J urisdiction 
of Supreme Court—Stated Reasons for Commission’s Ac- 
tion—Sufficiency—Construction of Report—‘‘ Adjacent.’’ 


In a proceeding to eliminate a grade crossing, the Public Service Com- 
mission sufficiently stated its reasons for rejecting a plan of elimina- 
tion proposed by the railroads by reporting that it was the same 
plan, with designated modifications, that was described and re- 
jected in a former report in the same case, for reasons there stated, 
and that the modifications, though improvements, still left the plan 
subject to most of the criticism made in the earlier report. 

In a proceeding to eliminate a grade crossing constituting the approach 
to a passenger station, the Public Service Commissioners did not 
inadequately deal with the situation, or transgress the bounds of the 
authority committed to them, by rejecting the railroad plan pro- 
viding for a subway for teams and pedestrians, and ordering a 
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subway for pedestrians only, and prohibiting “general public travel” 

across the tracks. 

On appeal from an order of the Public Service Commission the Supreme 
Court sits only for the correction of errors in the rulings of the 
Commission which are duly excepted to, or of errors appearing 
from the facts found and reported by the Commission. 

The natural and primary meaning of “adjacent” is near to, neighbor- 
ing, and should be read “adjoining” only where the context or 

‘ subject-matter requires that reading; and so an order of the Public 

Service Commission to eliminate a grade crossing, constituting the 
approach to a passenger station, by the construction of a subway 
for pedestrians, and a baggage house and platform west of the 
railway tracks and north of the subway and “adjacent” to its 
western entrance, does not require the baggage house and platform 
to be constructed along and adjoining the most westerly track, but 
leaves their definite location to the determination of the railroad 
company. 

On review the Supreme Court, of its own motion or upon the suggestion 
of counsel, will take notice of former proceedings in that Court in. 
the same case. 

APPEAL by the Central Vermont Railway Company only 
from an order of the Public Service Commission, dated June 25, 
1910, providing for the construction of a subway as an approach 
to the passenger station at White River Junction. The order 
was made upon due hearing after the decision in this case re- 
ported ante page 421. The opinion fully states the case. 


C. W. Witters and H. Henry Powers for the appellant. 
James G. Harvey for the petitioners. 


HaAsELTon, J. The nature of these cases, which are treated 
as oné cause, is fully stated in the opinion therein already filed. 
See 83 Vt. 421. The history, too, of the cases down to the May 
Term, 1910, of this Court, when the opinion referred to was 
filed, is therein sufficiently traced. That opinion is to be read 
as a part of this. 

After the decision at the May Term was rendered, on due 


notice to all parties, the Public Service Commission held a further 
34 
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hearing in the cause and made a further report, decision and 
order, dated June 25, 1910, and filed July 1, 1910, from which 
the Central Vermont Railway Company appealed. The order 
of the commission which we have now to consider relates in part 
to the enlargement and reconstruction of the platform appur- 
tenant to the passenger station at White River Junction, and in 
part to the interior arrangement and finish of such station. To 
the order in these respects the appealing party makes no objec- 
tion. 

The order also provides for the construction for the use of 
pedestrians of a subway extending under all of the railway tracks 
west of the station, they being the eight tracks referred to in the 
former opinion. 83 Vt. 421. The order further provides that 
there shall be constructed to the west of the railway tracks, north 
of the subway, and adjacent to its western entrance a baggage 
house and platform adequate to receive, deliver, and care for 
baggage on the west side of the tracks, and that there shall be 
made, as an approach to the same, a graveled driveway connect- 
ing a street called Main Street in the former opinion with a 
street, running easterly therefrom and nearly at right angles 
thereto, called the street by the National Bank. The contem- 
plated driveway is short and lies upon land already held by the 
Central Vermont. The order further provides for the construc- 
tion and. maintenance of fences of such quality and location as 
to prevent ‘‘general public travel’’ over the tracks at grade to 
and from the station. The appellant challenges the right and 
authority of the Public Service Commission to order the subway 
and the westerly baggage house and platform which it has 
ordered as above stated. 

The first claim of the appellant is that, in dealing with the 
dangerous situation at White River Junction, it was the duty of 
the commission to adopt a plan jointly proposed by the Central 
Vermont Railway Company and the Boston & Maine Railroad. 
This plan contemplates an underground driveway for teams as 
well as an underpass for foot-passengers. In its main features it 
is one of the plans referred to in this cause, 83 Vt. 421, 441, as 
having been discussed in the report of the commissioners filed 
next before the one now under consideration. In such former 
report the commissioners stated their reasons for not adopting 
the joint railroad plan then before them. These reasons were not 
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frivolous. One was that the plan provided for an abrupt turn 
in the underground driveway making it inconvenient and danger- 
ous for teams going in opposite directions. Another reason given 
by the commissioners was that the grade at each end of the drive- 
way was undesirable. Another reason was based on the small 
amount of platform space about the station provided by the plan, 
or that could be provided by any feasible plan, in view of the 
location of the station itself on a small piece of land enclosed on 
all sides by the tracks of the various railroads centering at this 
important junction. In discussing this plan the commissioners 
in their penultimate report say that one of the railroad engineers 
and one of the railroad officials testified, in substance, that no 
prudent person would take the risk of driving an average 
horse through the passage-way; and the finding of the commis- 
sioners was In accordance with such testimony. The joint rail- 
road plan as presented to the commissioners at their last hearing 
was modified in some respects which are fully set out in the last 
report of the commissioners. Of this modified plan the commis- 
sioners say that although the proposed changes are manifest 
improvements they still leave the plan subject to most of the 
criticism made upon it in their earlier report, and that public 
safety and convenience require the rejection of the solution of 
the difficulty so offered. The appellant claims that in thus dis- 
missing the matter the commissioners give no reason for tlreir 
rejection of the joint railroad plan. But their reasons could 
have been given in no way more satisfactory to the court. Weare 
enabled to compare the features of the plan as originally sub- 
mitted, the criticisms upon it by the commissioners, the modifica- 
tions suggested, and to see for ourselves that most of the objec- 
tions made by the commissioners to the original plan have not 
been obviated. It is urged that, as under the plan which the 
commissioners have ordered to be carried out, baggage, mail 
bags, express matter and goods going to and from the station, 
must still be carried across the tracks at grade, therefore the 
order of the commission deals inadequately with the situation, 
that the safety of the employees of the road is not safeguarded, 
that in consequence of this traffic the trains of the road will 
necessarily be delayed more or less and will be exposed to de- 
railment from collision. It is an obvious and conceded fact that 
the commissioners’ plan obviates so far as any plan can the danger 
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to passengers on foot. And since it puts a stop to the ‘‘ general 
public travel’’ over the tracks, which has formerly prevailed, it 
certainly will greatly aid the management of the roads in seeing 
that baggage, mail bags, express matter and other things neces- 
sary to be taken to and from the station are got across the tracks 
without danger to the railroad employees or others and without 
danger of collision with trains. In compelling the prohibition of 
‘general public travel’’ across the tracks, and such travel only, 
the commissioners have left the railroad authorities free to 
arrange the matter of transportation across the tracks in a manner 
to suit the convenience and safety both of the patrons of the roads 
and the railroad employees. No ground has been suggested, 
and none occurs to us for saying that the commissioners trans- 
gressed the bounds of the authority committed to them in reject- 
ing the joint railroad plan and in limiting the provision for a 
subway to an underpass for foot-passengers only. 

The appellant makes a second objection to the order now 
under consideration; and that is that it destroys, or renders in- 
adequate, the ‘‘team track’’ at White River Junction. By this 
is meant the track farthest west, and the claim is that it is 
absolutely necessary to place and keep cars thereon, and for 
teams to stand alongside thereof when freight is received or un- 
loaded in the course of the transactions of the appellant company 
with its patrons doing business at White River Junction. More 
specifically the claim is that this most westerly track would be 
rendered practically useless by the construction on the west side 
of the tracks of the baggage house and platform ordered to be 
there constructed. When the question was before this Court 
of whether, in relieving the dangerous situation at White River 
Junction by the construction of an underpass, the commissioners 
could compel the elimination of the four westerly tracks of the 
Central Vermont Railway Company and an almost complete 
revision of its tracks at that terminal point, we held that an order 
to that effect could not be made as an incident to the construction 
of an underpass unless it was a necessary incident thereto. And 
we held that on the facts reported it appeared that those radical 
changes were not a necessary incident to the construction of an 
underpass. Accordingly the commissioners have made an order 
which eliminates none of the eight tracks, but extends the under- 
pass under them all. The appellant now claims that the prin- 
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ciple before announced still applies and operates because of the 
effect which it is claimed the order now under consideration 
would, when carried out, have upon the usefulness of the team 
track, so called. The report contains no findings in respect to 
this matter. No findings in respect thereto were requested. The 
appellant did, indeed, file requests for the report of all the 
evidence bearing upon certain designated matters; and several 
of these requests related to the evidence regarding this team 
track, its use, convenience, and necessity, and the extent to which 
its availability would be impaired by the construction of the 
proposed baggage house and platform on the west side of the 
tracks. From the nature of these requests and from what ap- 
pears in the brief of the appellant it would seem that it was 
contemplated that this Court should make findings of fact and 
act as a tribunal substituted for the Public Service Commission 
by virtue of the appeal. But this Court cannot so act. Bacon 
v. B. & M. Railroad, 83 Vt. 421, 457; C. V. Ry. Co. v. State, 82 
Vt. 145, 149; P. S. 4598, 4599, 4600, Acts of 1908, No. 116, 
§§ 1, 12. 

The Public Service Commission is by law required to state 
all of its rulings that are excepted to and its finding of facts, and 
a case determined by the commission comes to this Court for the 
correction of any error so shown or of any error appearing from 
the facts found and reported by the commission. There is 
no propriety in requesting evidence to be reported to this Court 
except when it is necessary to the presentation of questions of 
law properly raised and before the Court. The law of procedure 
applicable is that which governs appeals from the court of 
chancery. P. 8S. 4600; Randall v. Randall, 55 Vt. 214; Sargent 
v. French, 54 Vt. 385. 

In response to the requests above referred to the commis- 
sioners report that no stenographer was employed to make a 
verbatim report of the testimony at the hearing, but that the 
clerk of the commission took minutes which contain the substance 
of the testimony only. From these minutes they comply with the 
requests except as hereinafter noted; and, since there was a sug- 
gestion in the argument for the appellant that, at all events, the 
case ought to be remanded for findings in respect to the matter of 
the team track, we herein notice the requests relative to evidence 
in that regard and the responses thereto. The appellant requested 
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the board to report all evidence tending to show the present and 
prospective use of the team track, the number of cars that the 
present business requires to be placed upon such track, and the 
lack of any other suitable place at White River Junction for a 
team track. The commissioners report that the general manager 
of the Central Vermont Railway testified in substance that the 
team track ‘‘has a capacity of five cars, that six days in the week 
this track is needed for the full five car lengths, that often there 
is a rush order of freight for local shippers which cannot be 
placed, that a team track for ten or twelve cars 1s needed at White 
River Junction, and that the business is constantly increasing.”’ 
The commissioners report that Mr. J. G. Harvey, of White River 
Junction, testified that the team track is in plain sight from his 
office window, that he sees it plainly every day, and ‘‘that he 
seldom has ever seen more than one or two cars on this track 
being loaded and unloaded at the same time.’’ The commis- 
sioners further report that the general manager and the super- 
intendent of structures of the road testified in substance that 
there was no other location where a team track could be con- 
veniently located in substitution for the present one. We note 
that it appears from the answers to the questions of the appellant 
that the agent of the American Express Company at White River 
Junction, the station agent there, one of the proprietors of the 
Junction House, opposite the station, and two other business men 
at White River Junction, having much business at the station, 
were witnesses at the hearing and that none of them testified 
as to the occupation of the team track so-called by cars. As to 
its actual occupation the only witness was Mr. Harvey. The 
general manager of the road testified to present and prospective 
needs but did not not undertake to testify as to the actual occupa-. 
tion of the team track by cars and doubtless could not have done 
so except as matter of hearsay. If the point now made was 
seriously contested before the commissioners it is difficult to 
understand why the station agent, at least, was not called on to 
give testimony regarding it. 

The appellant also requested the commissioners to report all 
evidence tending to show the amount of track that would remain 
available as a team track provided the baggage room and platform 
ordered by the commissioners should be constructed ‘‘along and 
adjoining’’ the team track, and all the evidence tending to show 
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the number of cars that could be placed upon the team track after 
the construction of the proposed baggage room and platform. 
With these requests the commissioners say that they are unable 
to comply for the reason that their order does not specify the 
length of the baggage room and baggage platform ordered to be 
constructed on the westerly side of the tracks. These requests 
indicate some misapprehension, or inadvertence, as to the terms 
of the order. The order does not require the baggage room and 
platform to be constructed ‘‘along and adjoining’’ the team 
track. The counsel for the petitioners in the Bacon case correctly 
apprehends the force of the order when, in his brief, he says in 
substance that the definite location of the baggage house and plat- 
form is left to the determination of the appellant. The natural 
and primary meaning of the word ‘‘adjacent’’ is near to, neigh- 
boring. ‘‘Objects are adjacent when they lie close to each other 
* * * they are adjoining when they meet.’’ Webster’s New 
Intern. Dict. ‘‘Adjacent’’ is read ‘‘adjoining’’ only when the 
subject-matter, or the context, requires such reading. United 
States v. St. Anthony R. Co., 192 U. S. 524; Hennessy v. County, 
99 Wis. 129, 74 N. W. 983; Carrer v. Turnpike Road, 18 John- 
son, 06; Close v. Twibell, (Ind., July, 1910), 92 N. E. 377, 

It appears from the cases and from the usage of good writers 
and speakers that the word ‘‘adjacent’’ in conveying the idea of 
nearness indicates no fixed or uniform distance, no more than 
does the phrase ‘‘a piece of stone’’ indicate anything definite as 
to size. It seems unnecessary to say that ‘‘near’’ does not mean 
‘‘next.’’ In one of the cases above referred to, a place was 
thought to be adjacent to another though two feet intervened, in 
another, though the places were a half mile apart, and in another 
it was said that tracts of land two miles apart would probably be 
considered adjacent. The word ‘‘adjacent’’ is proportionate or 
relative in its meaning, and the necessity and convenience of the 
situation to which it applies must not be overlooked in determin- 
ing its latitude. Here the baggage room with its platform is to 
be westerly of the tracks and northerly from the entrance to the 
underpass, and so placed that the driveway already referred to 
will serve as an approach to the baggage house, but the course of 
the driveway and its termini are not fixed further than has been 
shown. The approach to the baggage room from the sides not 
facing the tracks is the matter which concerns the public. 
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Whether the baggage room or its platform shall be a few feet 
more or less from the tracks touches only the convenience of the 
railroad company in taking baggage to and from the baggage 
house and across the tracks. It is perfectly obvious that the 
commissioners could not reply to the question as to the extent 
of team track that would be available as such after the construc- 
tion of the baggage house with an appurtenant platform. To 
have done so would have been to direct by implication the size, 
location and shape of the structure, matters which the order 
leaves to the railroad management. 

In answer to requests for all the testimony in respect to the 
amount of baggage taken across the tracks daily the commis- 
sioners report the testimony of the station agent and one of the 
proprietors of the Junction House. Mr. Wheeler, the proprietor 
referred to, testified in substance that twenty or twenty-five 
trunks are taken across the tracks either to or from the station 
each day and that in addition to these many small pieces of 
baggage are taken across the tracks on trucks. 

The station agent testified in substance that the local job 
teamster hauls trunks across the tracks and that the Junction 
House trucks deliver trunks across the tracks to or from every 
train, that this would be on an average of five or six times a day, 
that baggage is a small part of the traffic across the tracks, and 
that teams from the country very seldom cross the tracks but 
deliver both their baggage and their passengers on the west side 
of the tracks. So the testimony set out at the request of the 
appellant tends to show that no very spacious structure is re- 
quired to house the trunks which, at any one time, are likely to be 
on the west side of the tracks, and that some structure ought now 
to be there to house the trunks which, as the station agent testifies, 
are now left there. There is no reason to suppose from anything 
that has in any way been brought to our attention that there 
cannot be constructed a baggage room and platform adequate to 
the requirements of the situation, and of the commissioners’ 
order, without serious interference with the use of the team track 
as such. It has been the duty of the commissioners to relieve a 
situation demonstrated and confessed to be highly dangerous. It 
should be the part of the appellant not to magnify slight incon- 
veniences but to surmount them. If the manager of the Central 
Vermont is correct in his judgment that the team track at White 
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River Junction, as it now is, has a capacity for five cars only, 
and that a team track with a capacity for ten or twelve cars is 
needed, then there is a difficulty presented which requires solu- 
tion, but that difficulty cannot be attributed to the Public Service 
Commission. 

We have throughout taken notice of the former proceedings 
in this Court in this case. Counsel upon both sides have pro- 
ceeded ‘upon the theory that we would do so. Such a course 
a court will take either upon the suggestion of counsel or upon 
its own motion. Dewey v. St. Albans Trust Co., 60 Vt. 1, 6 Am. 
St. Rep. 84, 12 Atl. 224; Wilson v. Calculagraph Co., 153 Fed. 
961; Hancock v. Diamond Plate Glass Co., 37 Ind. App. 301, 75 
N. E. 659. 

In oral argument a suggestion was dropped to the effect that 
the order of the Public Service Commission is outside the scope 
of the Bacon petition. It appears, however, to be well within it. 

There is no ground for reversing the judgment and order of 
the Public Service Commission nor for taking the exceptional 
course of recommitting the report for further findings. 


Judgment and order affirmed and cause remanded. As the 
order is dated June 25, 1910, and as the intervening time has been 
required for the presentation and decision of the questions raised 
on this final appeal, the Public Service Commission is at liberty 
to fix a new time for the i of the work by their order 
directed. 


Watson and Powers, JJ., concur in the legal conclusions 
reached, but dissent on the question of the present disposition of 
the case. Believing that it sufficiently appears from the record 
that a compliance with the order of the Commission will probably 
interfere with a material portion of the so-called Team Track, 
they would, in view of the importance of the matter and in the 
interests of fairness to the petitionees, (who are entitled to suffi- 
cient findings to raise their legal questions), remand the case for 
further findings relative to this feature of it—since counsel re- 
quest it—as was recently done with Scoville v. Brock, 79 Vt. 449 
—though counsel did not request it. 
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Bills and Notes—Fictitious Payee—Right of Real Payee to Sue 
an His Own Name—Exception to Judgment—What Ques- 
tions Reserved—Principal and Agent—Agent’s Authonity— 
Estoppel of Principal to Deny—Holding out Agent—Pay- 
ment by Principal of Drafts Made by Agent Without 
Authonty—E fect—Implied Authority. 


Plaintiff can maintain an action in his own name on a draft the whole 
consideration for which moved from him, and which is payable to 
the “Berwick House,” which is only the name of a hotel of which 
plaintiff is the sole proprietor. 

A question, the decision of which is not necessary to the validity of a 
judgment, is not reserved by an exception to the rendition of the 
judgment. 

In general assumpsit based on a draft, it cannot be objected in Supreme 
Court that plaintiff should have declared specially, where that 
question was not raised on trial, and the only exception was to the 
judgment, which was rendered on an agreed statement. 

In an action of general assumpsit, the objection that plaintiff should 
have declared specially is one that can be waived, and is waived 
where it is not made on trial, as it does not go to the jurisdiction, 
but only to a matter of pleading and procedure, 

The principle that whoever deals with an agent having only a limited 
authority is bound at his peril to know the extent thereof has no 
application where the principal is estopped by his acts and culpable 
silence to deny the authority in question. 

Where within four weeks defendant, without objection to plaintiff, paid 
three drafts for $47.56, $75, and $150, respectively, which, without 
authority, were drawn: on defendant in favor of plaintiff by de- 
fendant’s agent, known to plaintiff as such, but of whose lack of 
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authority plaintiff was ignorant, in payment of the agent’s board 
and of money advanced him by plaintiff, defendant is estopped to 
deny its agent’s authority within three weeks thereafter to make a 
fourth draft of $250 on defendant in favor of plaintiff for a like 
consideration, aithough the agent was then indebted to defendant. 

If defendant, after having accepted and paid the third draft, did not 
want to be bound by a fourth, it should have notified plaintiff to 
that effect, and its failure to do so was virtually holding the agent 
out to plaintiff and accrediting him as having authority to make 
the fourth draft. 

Defendant’s conduct and silence amounted to an admission of the 
agent’s authority to draw, and that was an admission of an obliga- 
tion to accept. 

A general authority to do an act is an implied authority derived from 
a course of dealing, or from a number of acts of a particular kind 
authorized or assented to; and such an authority enables an agent 
to bind his principal, without orders, in dealing with those who have 
no notice of the lack of power expressly delegated to the agent, 
and who act without collusion. 


GENERAL ASSUMPSIT, based on a draft for $250. Plea, the 
general issue. ‘Trial by court on an agreed statement of facts at 
the March Term, 1909, Rutland County, Waterman, J., presiding. 
Judgment for the plaintiff for the amount of the draft, interest, 
and costs. The defendant excepted. 

From the agreed statement it appears that during all the 
time material to this case plaintiff was the proprietor, and A. J. 
Boynton, manager, of the Berwick Hotel in the city of Rutland, 
Vermont, and that defendant was a corporation organized and 
existing under the laws of the State of Pennsylvania, having its 
principal place of business at Philadelphia, and engaged in the 
‘ business of mining and selling coal; that in February, 1908, de- 
fendant employed one J. F. Scott to sell coal for it, he to have a 
graduated commission of so much per ton, varying with the 
price obtained by him for the coal; that on April 15, 1908, Seott 
came to the Berwick Hotel, engaged board therein, and continued 
to board there till June 16 following, except during short 
absences from time to time; that he told Boynton that he came to 
Rutland in behalf of defendant corporation, in which he said 
he had an interest. Scott frequently received mail enclosed in 
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envelopes having defendant’s name printed thereon, and ad- 
dressed to Scott at the Berwick Hotel. 

On April 30, 1908, Scott was owing plaintiff $47.50 for 
board, and handed Boynton a draft of that date for $75.00 drawn 
by Scott on defendant in favor of the Berwick Hotel, and re- 
quested Boynton to apply the draft in payment of the board bill, 
and in a few days to give him the balance in money. Boynton 
took the draft, deposited it in a bank for collection, and it was 
paid by defendant in due course, and the balance $35.94 was 
handed Scott as requested. 

On May 14, 1908, Scott was owing plaintiff for board and 
for cash advanced, and handed Boynton a like draft for $75, and 
requested him to apply $20 of the proceeds to the payment of the 
eash advanced, and to give him the balance in cash, which was 
done. This draft was deposited for collection as was the first 
and paid by defendant in due course. . 

On May 25, 1908, Scott, who was then owing plaintiff a 
considerable amount for board and for cash advanced, handed 
Boynton a draft of that date for $150 drawn by Scott on de- 
fendant in favor of the Berwick Hotel, and requested credit 
therefor on his bill, and a further advance of $110, in cash. This 
request was granted, and the draft paid as were the other two. 

On June 15, 1908, Scott, who then owed plaintiff for board 
and cash advanced, handed Boynton a draft for $250 drawn on 
defendant in favor of the Berwick Hotel, and requested him to 
cash same, pay the board bill, and give Scott the balance, $125, in 
eash, which Boynton did. This draft was deposited like the 
others, was protested on fa une 22, 1908, for nonpayment, and is 
the draft ; in suit. 

Till said draft was cereal neither plaintiff nor Boynton 
had any intimation that Scott did not have full authority to 
make drafts on defendant for his board and expenses; but he was 
never so authorized, unless the acceptance of said three drafts 
was in law an implied authorization. Scott had no interest in 
defendant’s business, except as above stated, and when he made 
the draft in question he was indebted to defendant. Plaintiff 
never caused defendant to be notified of the representations made 
by Scott to plaintiff and Boynton. 

On April 29, and on May 2, 1908, defendant by letter re- 
monstrated with Scott for making drafts on it, and notified him 
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that it had not authorized payment and could not accept drafts: 
And on June 12, 1908, defendant by letter notified Scott that 
‘‘we are simply amazed that you will continue to draw drafts 
contrary to our wishes and instructions. In order to protect 
your credit we are paying this draft, but in no circumstances 
will any more drafts, checks, or orders for money of any kind, 
form, or description be paid. We cannot do business this way.’’ 


E. H. O’Brien for the defendant. 


As Scott was an agent of limited authority, plaintiff must 
at his peril discover the limits of that authority. Bank of Deer 
Lodge v. Hope Mimng Co., 3 Mont. 146, 35 Am. Rep. 458; 
Mechanics Bank v.N. Y. & N. H.R. R. Co., 138 N. Y. 638; Blum 
v. Robertson, 24 Cal. 140. .No one can in any case hold a prin- 
cipal liable upon negotiable paper signed or indorsed by his 
agent without proving such agent’s authority. 31 Cyc. 1383; 
Flax etc. Mfg. Co. v. Balentine, 16 N. J. L. 454. 

An agent’s power to make or indorse commercial paper is to 
be strictly construed, and an occasional recognition by the prin- 
cipal of such acts on the part of the agent is not sufficient to imply 
general authority to make or indorse such paper. 31 Cyc. 1383; 
Page v. Stone, 10 Met. 160; Jackson v. Bank, 36 Am. St. Rep. 
81; Com. Bank v. Bernedo, 17 Mo. App. 318; 31 Cyc. 1382; Dem- 
son Vv. Tyson, 17 Vt. 549; Taber v. Cannon, 8 Met. 456; Emerson 
v. Prov. Hat. Co., 7 Am. Dec. 66; 31 Cyc. 1881; Sinclair v. 
Goodell, 93 Ill. App. 592. 

Here was no acceptance by the drawee of the draft in ques- 
tion, hence no liability. 1 Edwards on Bill and Notes, §4; 
Bouvier’s Law Dict., Tit. Bills of Exchange. 


M. C. Webber for the plaintiff. 


The objection that plaintiff should have declared specially, 
not having been made on trial, is not available here. 8 Enc. 
Pl. & Pr. 194, (2). 

Generally an objection to the sufficiency of a declaration 
cannot be raised for the first time on exceptions. 8 Enc. PI. 
& Pr. 194, (3), 192-6; Keyes v. Waters, 18 Vt. 479. 
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‘Objection to pleadings which are proper matters for 
demurrer, or motion in arrest of judgment, cannot be taken 
in the Supreme Court, if not raised in the court below.’’ Jones 
v. Wolcott, 81 Mass. 541; Wall v. Provid. Inst. Sav., 85 Mass. 96; 
Tibbits v. Pickervng, 59 Mass. 83; Bickford v. Gibbs, 62 Mass. 154. 


Rowe Lu, C. J. It is objected that the action can not be 
maintained in the name of the plaintiff because his name does not 
appear on the face of the draft in suit, which is drawn in favor of 
the ‘‘Berwick Hotel,’’ of which the plaintiff was sole proprietor 
at the time in question; and Bank of United States v. Lyman, in 
the Federal Circuit Court for the District of Vermont, 20 Vt. 666, 
is relied upon in support of the objection; and it does sup- 
port it, for it holds precisely that. But such is not the law of this 
State, and has not been since the case of Arlington v. Hinds, 1 D. 
Chip. 431, decided in 1824, in which the contrary was held, and 
which has been followed by this Court ever since. Thus, in 
Rutland & Burlington R. R. Co. v. Cole, 24 Vt. 33, the note sued 
upon was payable ‘‘to the order of Samuel Henshaw, Treasurer. ’’ 
Henshaw was the plaintiff’s treasurer, and the note was given for 
assessments on shares of the plaintiff’s capital stock owned by 
the defendant, and was declared upon as payable to the plain- 
tiff. The same objection was made there as is made here, but 
it was held that as the consideration moved from the plaintiff, 
and the note was in effect given to it, the action was maintain- _ 
able in its name. There are many other cases in this State to 
the same effect, and among them is United States National Bank 
v. Burton & Sowles, 58 Vt. 426. That was assumpsit on a draft, 
and it was objected that the plaintiff could not maintain the 
action because the draft was indorsed to its cashier instead of to 
itself. But it was held to be the settled law of this State, con- 
trary to the general commercial law, that an action upon a promis- 
sory note or a draft can be maintained in the name of the party 
beneficially interested, when the instrument is in terms made 
payable or indorsed to his agent as treasurer, cashier, and the like. 
We hold, therefore, that this action is maintainable in the name 
of the plaintiff, who is the party beneficially interested, and 
indeed the only party that can sue, for ‘‘ Berwick Hotel’’ is not a 
legal entity, but only a name by which the plaintiff’s hostelry 
is designated. 
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It is further objected that general assumpsit will not lie, but 
that the plaintiff should have declared specially. This question 
was not raised on trial, and therefore can not be raised here, 
unless it is involved in the judgment, which was rendered on 
agreed facts, and to the rendition of which the only exception in 
the case was taken. But the question is not involved in the 
judgment, for its decision was not necessary to the validity of 
the judgment, and therefore the exception to the judgment does 
not raise the question. Farrant v. Bates, 60 Vt. 87; In re Hall’s 
Estate, 70 Vt. 458; Baker v. Sherman, 73 Vt. 26. The objec- 
tion is one that could be waived, and was waived by not being 
made on trial, for it did not go to the jurisdiction, but only to a 
matter of pleading and procedure. Even objections to the form 
of action are waived if not made on trial. Bliss v. Allard, 49 Vt. 
350. And see Hammond v. Wilder, 25 Vt. 342; Chaffee v. Hooper, 
54 Vt. 513. Bickford v. Gibbs, 8 Cush. 154, was assumpsit against 
guarantors of a note who were sued as makers. It was objected 
above for the first time that the guaranty should have been 
specially declared upon. But it was held that the objection came 
too late, and the plaintiff had judgment. 

As to the merits of the case. It is agreed that Scott had no 
authority to draw the draft in suit on the defendant, unless its 
acceptance of the three prior drafts was, in law, an implied 
authority, and we think it was, for it appears that those drafts 
were drawn without authority, and their payment was virtually 
holding Scott out to the plaintiff and accrediting him as having 
authority to draw the draft in suit. It was an approval of a 
series of like prior acts that well might have induced the plain- 
tiff to believe that such authority existed, and to take the draft 
on the faith of it; and that he was thus induced, and did thus take 
the draft, is not questioned in argument except as hereinafter 
stated. 

If the defendant, after having accepted and paid the third 
draft, did not want to be bound by a fourth, it should have 
notified the plaintiff to that effect; and as it did not, it is to be 
taken as assenting thereto. This is the doctrine of Keyes & Co. 
v. Union Pacific Tea Co. 81 Vt. 420, and it is applicable here. 

But the defendant says that it was the duty of the plaintiff 
to ascertain the extent of Scott’s authority, and not having done 
it, he took the draft at his peril. But that principle does not 


544 VALIQUETTE v, CLARK BROS. COAL MINING CO. [83 


apply here, for the defendant is estopped by its acts and culpable 
silence to deny the authority. Locklin v. Davis, 71 Vt. 321. 
There the plaintiff was taken to have intended the natural con- 
sequence of her silence, on the ground that if one by words, con- 
~ duct. or culpable silence, though not intending to defraud, leads 
another who acts prudently, to believe that a certain state of 
things exists, and who acts upon that belief, he is estopped to 
deny the existence of that state of things if the other party would 
be prejudiced thereby; for such a denial would be a breach of 
good faith, and therefore fraudulent. 

But the defendant says that in order to an estoppel it must 
have admitted funds in its hands, or other obligation to accept, 
upon which the plaintiff relied, not knowing the truth; but as 
there was no such admission, the plaintiff could have relied on no 
such, and therefore no estoppel. But the defendant’s conduct 
and silence amounted to an admission of authority in Scott to 
draw, and that was an admission of an obligation to accept. 

The defendant further says that an occasional recognition of 
paper drawn as here is not enough, and refers to Bank of Deer 
Lodge v. Hope Mimng Co. 3 Mont. 146, 35 Am. Rep. 458, as 
showing that one instance is not enough; and the court does so 
hold, but on the ground that no inference of original authority 
could be drawn from one ratification, because such ratification 
did not operate as presumptive evidence of prior authority, but 
only as a ratification.of the unauthorized act. But the court 
said that if there had been repeated acts like the one in dispute 
that the defendant had ratified, the plaintiff could have inferred 
authority to draw the bill. In support of its holding that no 
inference could be drawn from one instance, the court referred 
to Commercial Bank v. Warren, 15 N. Y. 577. But that case does 
not hold that. There it was contended that the ratification 
operated merely as presumptive evidence of prior authority. But 
the court said that its operation was not confined to that, but 
worked, per se, a confirmation of the act. 

In further support of its holding, the court referred to Cook 
v. Baldwin, 120 Mass. 317, 21 Am. Rep. 517, as showing that part 
payment of a bill of exchange is not such a recognition by the 
drawee as will bind him to pay the rest. And that was the 
holding. But the court said that such payment might have been 
accompanied by a positive refusal to pay more; that no indorse- 
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ment of the payment was made by the drawee, and the fact that 
he made the payment was simply to be taken in connection with 
other evidence in determining whether he recognized the bill as 
one accepted by him and which he was bound to pay. 

Paige v. Stone, 10 Met. 160, is also referred to by the de- 
fendant as showing that the recognition of two notes is not 
enough. There, two prior instances of recognition were relied . 
upon. In one, only one of the defendants assented, and the 
court said that his assent could not bind the other without 
further evidence. In the other, the note was small, and was 
settled after suit brought, but whether the defendants had 
previously assented to it did not appear. 

Jackson v. Bank, 92 Tenn. 154, 36 Am. St. Rep. 81, to which 
reference is made, is not much in point, for the gist of the holding 
there is that a commercial traveler, employed to sell and take 
orders for goods; to collect accounts; and to receive money and 
checks payable to the order of his principal, is not, by implication, 
authorized to indorse the checks in the name of his principal. 

Mr. Wigmore says that when a general authority to do an . 
act is alleged, and the plaintiff relies on the defendant’s having 
held out a third person as his agent, other instances of the plain- 
tiff’s having treated the person as agent for such an act have 
always been receivable to show a general holding out of that 
person as agent. The principle of the rule is, he says, that the 
instances must be numerous enough, and have occurred under 
conditions so similar, as to indicate a system, plan, or habit of 
doing that particular thing under similar circumstances; and 
that the only question in administering the rule is, whether the 
instances produced have any real probative value to show such 
system, plan, or habit. I Wig. Ev., §377. 

Now a general authority to do an act is, as said in 1 Am. 
Lead. Cas., 4th ed., 568, on the authority of Lord Ellenborough 
in Whitehead v. Tuckett, 15 East, 400, 408, an imphed authority 
derived from a course of dealing, or from a number of acts of a 
particular kind authorized or assented to. And such an au- 
thority, it is said, enables the agent to bind his principal, without 
orders, in dealing with those who have no notice of the want of 
lawful power in the agent, and who act without collusion. This 
principle is illustrated by many cases there referred to, and 


among them is Munn v. Commission Co. 15 Johns. 44. There an 
35 
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agent of a company was authorized to make advances of money 
on goods consigned or deposited, but in that case he had accepted 
a bill for accommodation on a promise to consign rum. But 
it was proved that the agent had accepted a number of bills in 
the same manner as the one in question, which were regularly 
paid by the company; and the court said that though it appeared 
by the by-laws of the company that the agent had no authority to 
accept bills on an expected delivery of goods, yet it was proved 
that he was the general agent of the defendants, and was in the 
habit of accepting bills that the company afterwards paid under 
like circumstances, and therefore it held, on the distinction 
between a general and a special agency, that the company was 
bound by the acceptance. So a general authority may be 
inferred from payment, with knowledge, of notes to which the 
payer’s name was forged. Weed v. Carpenter, 4 Wend. 220. 

In Barber v. Gingell, 3 Esp. 60, the defendant proved the 
bill to be a forgery. The plaintiff then proved that the defendant 
had been connected with the drawer in business, and had in fact 
paid several bills drawn as the one in suit was, and to which 
the drawer, as was supposed, had written the acceptance in the 
defendant’s name. Lord Kenyon ruled that this was an answer 
to the defence of forgery, for though the defendant might not 
have accepted the bill, he had adopted the acceptance, and thereby 
bound himself to pay. In Courteen v. Touse, 1 Camp. 48, the 
proof was that one Butler signed the defendant’s name to the 
policy, and had often done that, but the witness had not seen any 
general power of attorney from the defendant to Butler; nor did 
he know that the defendant had given Butler authority to sign 
this particular policy ; nor was he aware of any instance in which 
the defendant had paid a loss on a policy so signed. Lord Ellen- 
borough held that the proof of agency must be carried further. 

In Lytle v. Bank of Dothan, 121 Ala. 215, the giving of other 
notes by the alleged agent, and the defendant’s subsequent recog- 
nition of their validity, were admitted. So in Stevenson v. Hoy, 
43 Pa. St. 191, it was held that a general agency to transact busi- 
ness for the principal was not admissible in an action against him 
on a guaranty, for the act of the agent in signing it was not 
within the scope of his authority, but said that proof that similar 
guaranties had been made by the agent and ratified or previously 
authorized by the defendant would have been admissible. In 
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Bryan v. Jackson, 4 Conn. 288, a single payment without dis- 
approbation, for what a servant bought on the credit of his 
master, was held to be equivalent to a direction to trust him in 
future. Story, Agency, 6th ed., §56; 2 Greenl. Ev., 16th ed., §65. 

Evidence that the defendant’s son, a minor, had in three or 
four instances signed for his father and accepted bills for him, 
was held sufficient prima facie evidence of authority to sign a 
collateral guaranty. Watkins v. Vince, 2 Stark. 368. 

In Gibson v. Hunter, in the House of Lords, 2 H. Bl. 288, 
Hingston drew a bill on the plaintiffs in error in favor of a ficti- 
tious payee or order, and indorsed it in the name of the payee. 
The defendant in error, a bona fide holder for value, in order to 
show that the plaintiffs in error at the time they accepted the bill, 
either knew that the name of the payee was fictitious or had given 
authority to draw the bill, was permitted to show below that 
many other bills had been drawn in the same way, and accepted 
by the plaintiffs in error; and the defendant in error had judg- 
ment. The plaintiffs in error objected above that the evidence 
was not admissible to prove actual knowledge on their part; and 
if not admissible for that purpose, it could not be admissible 
to prove general authority to draw bills on them payable to 
fictitious persons, inasmuch as a general authority to do certain 
acts, when no actual authority is shown, can be inferred only by 
showing acquiescence of the person supposed to have given such 
authority in other acts of'a similar nature done with his privity 
or consent, and that no such acquiescence on their part was 
shown. But it was held that the evidence was properly received, 
and the judgment was affirmed. 


¢ 


Judgment affirmed. 


HASELTON, J., dissents on the ground that the defendant did 
not, by honoring Scott’s three personal drafts at the times and 
in the circumstances shown, give him general letters of credit; 
nor recognize him as its agent to disburse its moneys; nor make 
him, nor hold him ouf as, its agent to make commercial paper on 
which it would be liable without acceptance on its part. 


~ 
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Equity—Hearing on Bill and Answer—Effect of Answer— 
Eminent Doman—‘Public Use’’—Necessity and Test— 
Furnishing Municipalities with Electricity for Street Light- 
ang—Condemnation of Flowage Rights and Rights of Way. 


Where a suit in equity is heard on bill and answer, all facts that are 
well pleaded in the answer are to be taken as true, and, if they 
constitute a defence, the bill must be dismissed. 

A valid grant of the power of eminent domain can be made only when 
the taking is for a public use within the meaning of the Constitu- 
tion. 

Our law governing the exercise of the power of eminent domain sharply 
distinguishes between “public use” and “public benefit,” and pro- 
hibits the taking of private property for a mere public benefit. 

The end to be accomplished is the ultimate test of whether a con- 
templated exercise of the power of eminent domain is for a public 
use; and it is wholly immaterial whether the actuating motive of 
the enterprise is private gain, or whether the title or control of 

a the property taken is vested in a natural or in an artificial person. 

Where, by the exercise of the right of eminent domain, a corporation 
seeks to take property solely for a public use, its right to condemn 
for that use is not affected by the fact that its charter powers also 
embrace matters of mere private concern. 

Although it is essential to a valid exercise of the power of eminent 
domain that the necessity for the taking and the conditions that 
make the use a public one must then exist, it is not necessary that 
a corporation shall have completed its dam, electric power plant, and 
transmission line before it can condemn fiowage rights and rights 
of way necessary to the generation of electricity for a public use. 

It is not necessary to the public use essential to a valid exercise of the 
power of eminent domain that the whole public, or any considerable 
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portion thereof, participate in that use; for such public use may be, 
and frequently is, limited to a small locality. 

The furnishing of electricity to municipalities to light their streets and 
public buildings is a “public use” for which the power of eminent 
domain may properly be granted and exercised. 


APPEAL IN CHANCERY. Heard on bill and answer at the 


April Term, 1910, Windham County, Miles, Chancellor. Decree, 
pro forma, dismissing the bill. The orator appealed. The 
opinion states the case. 


Batchelder & Bates for the orator. 


Section 4 of the defendant’s charter is objectionable in that 
it purports to give general authority for the taking of land under 
the right of eminent domain, regardless of how much, if any, is 
needed for the then public use. It does not make the extent of 
the taking dependent upon the extent of the public use to which 
it is to be applied. A statute which permits land to be taken 
without reference to its then present necessity for public use, is 
unconstitutional; for it is fundamental that the conditions which 
made the use a public one must exist at the time of the taking. 
Avery v. Vermont Electric Co., 75 Vt. 235. There is absolutely 
nothing that binds the defendant to serve the general public. 
That this is fatal to the right this section purports to give, is held 
in Tyler v. Beacher, 44 Vt. 648. 

The argument that because the power of eminent domain 
has been granted, the corporation is therefore bound by its ac- 
ceptance of the charter to serve the entire public within reach of 
its lines, is unsound. Brown v. Gerald, 100 Me. 351, 70 L. R. A. 
472; Fallsburgh Power & Mfg. Co. v. Alexander, 101 Va. 98, 61 
L. R. A. 129. The fact that the development of power from 
Deerfield River may be of public benefit, does not make the use 
a public one. Arnsperger v. Crawford, 101 Md. 247, 70 L. R. A. 
497; Re Nwagara Falls etc. Co., 108 N. Y. 875; Wisconsin River 
Imp. Co. v. Pier, 118 N. W. 857. 


Clarke C. Fitts and Hale K. Darling for the defendant. 


Where the use is a public one, the Legislature has full power 
to determine whether sufficient necessity exists to justify granting 
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the right to take. Williams v. School Dist., 23 Vt. 271. But it 
is equally well settled that the legislative determination as to 
what is a public use is not conclusive, and that the question is 
ultimately a judicial one. Tyler v. Beacher, 44 Vt. 648; Stearns 
v. Barre, 73 Vt. 281. 

The use here sought to be subserved is manifestly a public 
one. Town of Swanton v. Village of Highgate, 81 Vt. 152. In 
every case, the objects to be accomplished, rather than the instru- 
ments for attaining them, must be the test; and it is wholly im- 
material that the control of the property is vested in private 
persons who are actuated solely by motives of private gain, or 
that private benefits will incidentally accrue from the condemna- 
tion, nor is it essential that the whole public, or any considerable 
portion of it, participate in the proposed use. 1 Lewis Em. Dom. 
(8rd ed.) §§253, 254; Spratt v. Helena Trans. Co., 37 Mont. 60, 
8 L. R. A. (N. 8.) 567, 94 Pac. 681; Ryan v. Terminal Co., 102 
Tenn. 111, 45 L. R. A. 303; Sisson v. Board of Supervisors, 128 
Iowa 442, 70 L. R. A. 440; Walker v. Shasta Power Co., 87 
C. C. A. 660, 160 Fed. 856, 19 L. R. A. (N. S.) 725; Brown v. 
Gerald, 100 Me. 351, 70 L. R. A. 472; Ulmer v. Lime Rock R. 
Co., 98 Me. 579, 57 Atl. 1001; Jacobs v. Clearview Water Supply 
Co., 220 Pa. St. 388, 69 Atl. 870; Attorney General v. Williams, 
174 Mass. 476. 

Although our law sharply distinguishes between ‘‘ public 
use’’ and ‘‘public benefit,’’ holding the latter inadequate, Tyler 
v. Beacher, 44 Vt. 648; In re Barre Water Co. 62 Vt. 27; Avery 
v. Vt. Electric Co., 75 Vt. 235, the opinion in the Swanton case, 
supra, shows that the use here in question is a public one. 

By the great weight of authority the furnishing of elec- 
tricity for domestic heating and lighting alone is a public use. 
1 Lewis Eminent Domain (8rd ed.), §268; Rockingham L. & P. 
Co. v. Hobbs, 72 N. H. 531, 66 L. R. A. 581; Avery v. Vermont 
Electric Company, 75 Vt. 235, 59 L. R. A. 817; Jones v. No. 
Georgia Elec. Co., 125 Ga. 618, 6 L. R. A. (N. 8.) 122. 


Powers, J. This is an appeal from a pro forma decree of 
the court of chancery dismissing the bill. The orator.seeks to 
enjoin the defendant from proceeding before commissioners who 
have been duly appointed by two judges of this Court under 
§4 of No. 318, Acts of 1908, to determine the necessity for the 
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taking by the defendant of the right to flow certain lands of the 
orator and the right to erect and maintain a transmission line 
across the same, and the damages to be paid therefor. Both 
parties are corporations. The orator owns certain lands in 
Readsboro. The defendant, by the section of its charter above 
referred to, is empowered to condemn, when necessary, land and 
rights of way and of flowage, under a scheme therein provided 
for the determination of the questions of necessity and damages. 
The third section of this charter provides that the defendant 
shall, if requested, furnish certain municipalities electric current 
with which to light streets, highways and public buildings and 
for other municipal use, and for domestic lighting and heating, 
in preference to any other demands for current; it also provides 
a way of fixing the terms of such service in the county court in 
case the parties cannot agree. 

The village of Readsboro, which belongs to that class 
of municipalities specified in said charter, is lawfully authorized 
to light its now unlighted streets and highways and to enter into 
contracts therefor, and has requested the defendant to furnish 
it electricity for that purpose, agreeable to said charter provision. 
Such lighting is desirable and necessary and the only reason- 
able and feasible way in which the defendant can comply with 
this request and meet the requirements of its charter in this 
behalf is by erecting such a dam on Deerfield River as will set 
back the water over the orator’s said land, and by the erection 
and maintenance of a pole line across the same. For these pur- 
poses the defendant has instituted, and proposes to follow up 
pursuant to the terms of its charter, the condemnation proceed- 
ings herein sought to be enjoined. 

The foregoing facts appear from the admissions and allega- 
tions of the defendant’s answer. The hearing in the court of 
chancery was on bill and answer, and there being no suggestion 
that the foregoing facts were not well pleaded in the answer, they 
must be taken to be true; and if they constitute a defence, the 
bill must be dismissed. Dyer v. Dean, 69 Vt. 370. The orator 
challenges the constitutionality of the provision referred to on 
the ground that the taking therein authorized is not for a public, 
but a private use—asserting that the public use involved, if any, 
is merely incidental. | 


~ 
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All agree that a valid grant of the power of eminent domain 
can, under our decisions, be made only when the taking is for a 
public purpose within the meaning of the Constitution. This is 
according to the last word of this Court on the subject. Avery 
v. Vt. Elec. Co., 75 Vt. 235. Though others take a more liberal 
view, we draw a sharp line of distinction between public use and 
public benefit—guarding the private right of ownership against 
the exercise of the power of eminent domain for public benefit 
as distinguished from public use. 

We recently held in Swanton v. Highgate, 81 Vt. 152, that 
an electric light plant, maintained by a municipality under 
charter authority to light its streets and public places, was de- 
voted to a public use within the meaning of the statute exempting 
property so devoted from taxation, saying: ‘‘We have no doubt 
that that use is a public use within the meaning of the statute, 
for it is distinctively a public service as it benefits the people, con- 
serves the public peace, and protects both persons and property, 
for darkness invites disorder and encourages crime.’’ This 
language is as pertinent here as there, and by adopting it as de- 
terminative of the character of the use here involved we are 
supported by the authorities—even those that take as restricted 
a view of the matter as we do. So while it is held in Washington 
that the generation and sale of electricity to the general public, 
though on equal terms, is not a public use for which the power of 
‘eminent domain may be exercised—State, ex rel. Harris v. 
Superior Court, (Wash.) 5 L. R. A. (N. 8S.) 672—it is also there 
held that the generation and transmission of electric current for 
municipal lighting is for a public use. State, ex rel. Dominick 
v. Supertor Court, (Wash.) 21 L. R. A. (N. 8.) 448. 

And in Virginia, where it is held to be beyond the constitu- 
tional authority of the Legislature to confer upon an individual 
or corporation the right of eminent domain to acquire a site 
for a plant to generate power, light and heat for general sale— 
Fallsburgh Power & Manufacturing Co. v. Alexander, 101 Va. 98, 
99 Am. St. Rep. 855—it is held that condemnation by a town to 
enable it to furnish light to its inhabitants is for a public use. 
Miller v. Pulaski, (Va.) Q@3 8S. E. 880. 

And in Brown v. Gerald, (Me.) 70 L. R. A. 472, wherein it 
was held that the generation and distribution of electricity for 
power for manufacturing enterprises was not a public use which 
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would justify an exercise of the power of eminent domain—dis- 
tinguishing public use from public benefit and public welfare—it 
was said: ‘‘We repeat that we think that no one would now 
deny that electric lighting for the public is a public use and that 
a corporation engaged in that business may properly be granted 
the right of eminent domain for that use.”’ 

The end to be accomplished must always be the true and 
ultimate test ; and it is quite immaterial that the title and control 
of the property taken are vested in a private person or corpora- 
tion, whose actuating motive is private gain. State, ez rel. 
Dominick v. Superior Court, supra; Ryan v. Terminal Co., 102 
Tenn. 111, 45 L. R. A. 303; Whitman’s Exrz. v. Wilmington etc. 
R. Co., 2 Har. (Del.) 514, 33 Am. Dec. 411; Willyard v. Hamil- 
ton, 7 Oh. (p. II) 111, 30 Am. Dee. 195; Bloodgood v. Mohawk 
etc.. R. Co., 18 Wend. 9, 31 Am. Dee. 3138; Brown v. Beatty, 34 
Miss. 227, 69 Am. Dec. 389; Valley City Salt Co. v. Brown, 7 W. 
Va. 191; Bardstown etc. R. Co. v. Metcalf, 4 Met. (Ky.) 199, 81 
Am. Dec. 541. 

And, as this case is presented, the only use for which the 
defendant seeks to condemn this land being a public one, the 
mere fact that its charter powers also embrace matters of private 
use will not deprive it of this right of condemnation for the 
public use. Walker v. Shasta Power Co., 87 C. C. A. 660, 19 
L. R. A. (N. 8S.) 725; Lake Koen etc. Co. v. Khen, 63 Kan. 484; 
Brown v. Gerald, (Me.) 70 L. R. A. 472. 

There is no force in the orator’s suggestion that the con- 
demnation proceedings are premature. To be sure the necessity 
for the taking and the conditions which make the use a public 
one must then exist; but the law does not require that the de- 
fendant first complete its dam, its power plant, and its trans- 
- mission line, in whole or in part, before it can assert its right to 
condemn flowage rights and rights of way. 

Nor can we endorse the orator’s other suggestion that the 
use specified is private because the general public cannot avail 
themselves of it. It is not necessary to a public use that the 
whole public or any considerable portion of it participate in it; 
the use may be, and frequently is, limited to a small locality and 
yet be public in a constitutional sense. Wlliams v. School Dist., 
33 Vt. 271. : 
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Interesting questions regarding the future rights and rela- 
tions of these parties suggest themselves, but with them we have 
nothing now to do. Throughout this discussion we have dealt only 
with the case made by the pleadings; and, confining ourselves to 
the very point involved, we hold that the purpose of the defendant 
to proceed according to its charter to furnish to the village of 
Readsboro, agreeably to its request, electric current with which 
to light its streets and public places, involves a public use within 
the meaning of the Constitution, and the right of eminent domain 
granted the defendant therefor is a valid delegation of authority 
to proceed before the commissioners according to the purpose set 
forth in the answer. 


A firmed and remanded. 


Boston & MAINE RarLRoAD v. UNION MuTUAL FIRE INSURANCE 
CoMPANY. 


May Term, 1910. 
Present: RoweELL, C. J.. MUNSON, WATSON, HASELTON, and PowErs, JJ. 


Opinion filed October 11, 1910. 


Equity—Adequate Remedy at Law—Insurance—Contract in 
Settlement of Disputed Claims—Construction—S pectfic 
Performance. 


A bill in equity showed that an insured, whose property was destroyed 
by fire, held seven policies of insurance thereon severally issued 
by defendant and six other insurance companies; that defendant and 
each of the other insurers adjusted and paid its share of the loss; 
that the insured claimed that the fire was set by orator’s loco- 
motive, that the loss exceeded the insurance by $8,200, and that orator 
was liable to the insured for this excess; that the insurers claimed 
that orator was liable to them severally for the amount of the in- 
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surance they had respectively paid; that orator denied all liability 
for the loss; that thereupon, for the purpose of avoiding litigation, 
compromising the controversy, and settling and discharging all 
claims that the insured, the insurers, and each of them, had against 
the orator, they all entered into an agreement, in consideration of 
mutual promises, whereby orator was to bear one-half, and the 
insured and the insurers the other half, of said loss, and to that 
end, orator was to pay to each of the insurers one-half the amount 

" of the insurance by it paid the insured, and pay the insured one-half 
the amount of its loss in excess of the insurance received, and the 
insured and the insurers, including defendant, severally promised 
to accept those amounts in full satisfaction and discharge of their 
respective claims against orator, and to deliver it duly executed 
discharges to that effect; that, relying upon the terms of this agree- 
ment, it was fulfilled by all the parties thereto except defendant, 
who thereafter repudiated it, refused the agreed sum tendered it 
by orator, and brought a suit at law against orator, seeking to 
recover the full amount of the insurance paid by defendant. Held, 
on demurrer to the bill, that it showed defendant’s agreement to 

- be a mere executory accord, which would be no defence to the action 
at law; and that equity will decree specific performance of that 
agreement, and perpetually enjoin the further prosecution of the 
suit at law. 


APPEAL IN CHANCERY. Heard on demurrer to the bill at the 
March Term, 1910, Washington County, Butler, Chancellor. 
Demurrer sustained; bill adjudged insufficient and dismissed. 
The orator appealed. 

_ It appears that six insurance companies besides the de- 
fendant had policies of insurance on the destroyed property, and 
were parties to the agreement in question, which is thus set out in 
the bill: ‘‘That thereafterwards, to wit, on or about the lst day 
of July A. D. 1906, the Union Mutual Fire Insurance Company, 
defendant herein, and all other the said insurance companies and 
the said Cushman & Rankin Company, and your orator, after 
fully investigating, knowing and understanding all the facts in 
relation to said fire, to said insurance and to the property de- 
stroyed by said fire, for the purpose of compromising and settling 
said controversy and settling and discharging all claims and de- 
mands of the defendant herein and all other said insurance 


556 B. & M. RAILROAD v. UNION MUTUAL FIRE INS. CO. (83 


companies and said Cushman & Rankin Company which they 
and each of them then claimed to have against your orator, and 
thereby avoiding litigation, each, in consideration of the promise 
and agreement of each of the other parties aforesaid, promised 
and agreed to and with each other of said parties, that your orator 
should bear one-half of said loss and that said Cushman & Rankin 
Company and said insurance companies, including the defendant 
herein, should bear the other one-half of said loss, and each of 
said insurance companies, including the defendant herein, and 
the said Cushman & Rankin Company, in consideration that each 
other of said corporations had promised and agreed to and with 
your orator and all the other of said corporations, that it would 
accept and receive from your orator one-half of the amount paid 
by it to said Cushman & Rankin Company, and that said Cush- 
man & Rankin Company would accept and receive one-half of its 
loss, as claimed by it, over and above said insurance money -so 
received by it, and that each of said corporations would execute 
and deliver to your orator a full and complete discharge of all 
claims and demands which it had or claimed to have against your 
orator, directly or through the said Cushman & Rankin Company, 
for loss or damage occasioned by the destruction of said property 
of said Cushman & Rankin Company, by said fire, your orator 
then and there, in consideration of said promises and agreements 
of the said Cushman & Rankin Company and of said insurance 
companies, including the defendant herein, agreed with and 
promised to the said Cushman & Rankin Company and each of 
said insurance companies, including the defendant herein, that 
on the receipt by your orator of discharges duly executed by 
each of said corporations, your orator would pay to each of said 
insurance companies, including the defendant herein, one-half 
the amount paid by each of said insurance companies respectively, 
and would pay to said Cushman & Rankin Company the further 
sum of four thousand one hundred dollars, being one-half of its 
loss, as claimed by it, over and above all said insurance money 
received by it.’’ 


Young & Young for the orator. 


The settlement of disputed matters, without recourse to 
litigation, is favored both at law and in equity. Smith v. Estate 


VT.] 3B. & M. RAILROAD v. UNION MUTUAL FIRE INS. CO. do7 


of Rogers, 35 Vt. 140; Ormsbee v. Howe, 54 Vt. 182; Galusha v. 
Sherman, 47 L. R. A. 417. 

The compromise of a doubtful claim, to avoid litigation and 
buy peace, is a good mutual consideration. Blake v. Peck, 11 
Vt. 483; Hammon v. Cook, 25 Vt. 295; Gregg v. Weathersfield, 
oo Vt. 385; Bellows v. Sowles, 55 Vt. 391; Weed v. Terry, 45 Am. 
Dec. 257; Stimson v. Poole, 6 N. E. Rep. 705; Central Trust 
Company v. Wabash etc. Ry. Co., 29 Fed. 546; Smith v. Farra, 
20 L. R. A. 115; Fisher v. May, 2 Bibb. 448, 5 Am. Dec. 626; 
Barlow v. Ocean Ins. Co., 4 Met. 270. Compromise agreement 
will be specifically enforced in equity. 8 Cyc. 537; Richardson 
v. Eyton, 2 De G. M. & G. 79, 51 Eng. Ch. 62; Dawson v. New- 
some, 2 Giff. 272; Eden v. Naish, 7 Ch. D. 781; Scully v. Dun- 
donald, 8 Ch. D. 658; Gaines et ux. v. Molen et ux., 30 Fed. 27; 
Leach v. Fobes, 11 Gray 506, 71 Am. Dec. 732; Cook v. Richard- 
son, 178 Mass. 125; Burton v. Landon, 66 Vt. 361; Washburn v. 
Dewey, 17 Vt. 92. 


Howe & Hovey for the defendant. 


A court of equity will not interfere in cases where a court 
of law has first taken jurisdiction and can furnish a full, complete 
and adequate remedy or defence. Pomeroy’s Eq. Jur. §179; 
Barret v. Sargent, 18 Vt. 365; Bank of Bellows Falls v. Rutland 
etc. Co., 28 Vt. 470; Glastenbury v. McDonald, 44 Vt. 450; Fair 
Haven v. Adams, 46 Vt. 496; Currier v. Rosebrooks, 48 Vt. 34; 
Safford v. Gallup, 53 Vt. 291; Durkee v. Durkee, 59 Vt. 70; 
Druon v. Sullivan, 66 Vt. 609. 

The contract relied upon in the bill is a full, complete, and 
adequate defence at law; and, if orator’s claim is true, defen- 
dant’s claim against the orator was fully merged in the agree- 
ment. Babcock v. Hawkins, 23 Vt. 561; Hard v. Burton, 62 Vt. 
322; Manley v. Vermont Mutual Fire Ins. Co., 78 Vt. 331; Gow- 
ang Vv. Thomas, 67 N. H. 399. 


Watson, J. The defendant contends on demurrer to the 
bill that the orator has an adequate remedy at law. MHereon it 
is urged that the alleged agreement, the specific performance of 
which is here sought, is a binding contract between the orator 
and the defendant, constituting a full, complete, and adequate 
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defence to the suit at law: that if the allegations are true the 
defendant accepted the promise of the orator in full satisfaction 
of its claim, and the only suit maintainable by the defendant is 
one upon the agreement. If the agreement set forth is in legal 
effect as thus argued, then the soundness of the conclusions re- 
garding the adequacy of the orator’s remedy at law is not ques- 
tioned. It is contended by the orator, however, that the bill 
contains nothing showing an intention or understanding by the 
parties that anything short of the performance of the agreement 
should bar an action on the original claim, or that the promise 
should settle the controversy; and that the contract alleged is 
an executory accord which discharges the defendant’s claim only 
when performed by the orator and the defendant. So one of the 
principal questions is as to the construction of the agreement 
shown by the bill. 

At the time of the alleged fire the Cushman & Rankin Com- 
pany, hereinafter called the insured, held policies of insurance 
against loss by fire on the property alleged to have been burned, 
issued one each by the seven different insurance companies named 
in the bill, hereinafter designated as the insurers, one of which is 
the defendant. After the fire each of the insurers adjusted and 
paid its share of the loss, the sum paid by the defendant being 
$1,483.10, and by all, the aggregate sum of $10,984.92. The 
insured claimed that-the fire was communicated from a loco- 
motive engine operated by the orator; and that its loss exceeded 
the amount of all the insurance paid by the sum of $8,200, making 
the total loss sustained by reason of the fire, as claimed by the 
insured, the sum of $19,184.92. The insurers claimed that the 
orator was liable to them, either directly or through the insured, 
for the several amounts they had respectively paid to the latter 
by reason of the fire. The orator denied that the fire was com- 
municated from one of its engines, and further denied any 
hability on its part for the loss resulting to the insured, even 
though the fire was so communicated. 

The bill shows that on or about the first day of July, 1906, 
with the matters standing as stated above, for the purpose of 
compromising the controversy and settling and discharging all 
claims and demands which the insurers and the insured, and each 
of them, then claimed to have against the orator, and thereby 
avoid litigation, all of the insurers and the insured and the orator, 
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in consideration of mutual promises,—regarding the sufficiency of 
which consideration no question is made,—entered into the agree- 
ment in question. By its provisions the orator was to bear one- 
half of said loss, and the insurers and the insured, the other 
one-half thereof; and to this end the orator was to pay to each 
of the insurers one-half of the amount paid by it to the insured as 
insurance on the property burned, and to the insured one-half 
of its loss over and above the insurance money received; and 
these amounts so paid they severally promised and agreed to 
accept and receive in full satisfaction and discharge of their 
respective claims against the orator, and to deliver to it duly 
executed discharges accordingly. 

We think it clear that the agreement to discharge by the 
other parties did not rest upon the agreement to perform by the 
orator; but rather that the compromise necessarily involved a 
settlement by payments of the sums stipulated by the latter to the 
former, and that contemporaneous with such payments each party 
paid was to execute and deliver to the orator a full and complete 
discharge of all claims and demands which it had or claimed to 
have of the character then in controversy. 

It appears that later, solely by reason of the agreement, fully 
relying thereon, and in part performance thereof, all of the 
other parties, except the defendant, were severally paid by the 
orator and severally executed and delivered to it releases and 
discharges in compliance therewith; that these payments, aggre- 
gating $8,855.91, would not have been made by the orator had not 
the agreement of compromise been entered into by all of the 
other parties. 

The bill further shows that within a day or two after the 
agreement was made the orator prepared and delivered to the de- 
fendant a discharge to the orator, in form and substance con- 
formable to the agreement, for the defendant to execute, and 
on receipt of the same duly executed the orator then was, ever 
since has been, and still is, ready and willing to pay to the 
defendant the sum of $741.55 which, by the arrangement, was to 
be paid to it and by it accepted and received in full satisfaction 
and discharge of any claim it then had or claimed to have against 
the orator; that the latter has at all times since the making of the 
contract been ready and willing and has offered to pay, and in 
the bill avers its readiness and willingness to pay, and offers to 
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pay, to the defendant in compliance therewith, one-half of all the 
money paid by it as insurance by reason of said loss; but the de- 
fendant has at all times during the same period neglected and 
refused so to accept and receive such payment, and has wholly 
neglected and refused to execute and deliver its discharge to the 
orator according to the provisions of the contract. Moreover, 
after full performance by the insured and all the insurers, save 
the defendant, the latter brought its action at law, solely for its 
own benefit, in the name of the insured, against the orator, de- 
claring in case for damages resulting from the loss of said prop- 
erty, and seeking to recover therein the full amount of money 
alleged to have been paid by it as insurance by reason of such 
loss, and the same is now pending. 

Since the defendant has not accepted and received the money 
to be paid to it under the provisions of the agreement of com- 
promise, and has continually refused and still refuses so to do, the 
agreement as relates to the defendant is executory, and the accord 
is unsatisfied. Consequently the contention that the contract is a 
full, complete, and adequate defence to the action at law is 
untenable; for an accord without satisfaction is not a bar to an 
action on the original liability. Bryant v. Gale, 5 Vt. 416; 
Rising v. Cummings, 47 Vt. 345; Manley v. Vermont Mutual Fire 
Ins. Co., 78 Vt. 331, 62 Atl. 1020. 

The record shows that with full knowledge of the facts in the 
premises all of the parties entered into the agreement in question 
for the purpose of compromising doubtful claims held by the 
insurers, severally, and by the insured, against the orator, grow- 
ing out of the same loss of property; that the agreement has been 
performed by the insured and by all the insurers, except the de- 
fendant, and to the same extent by the orator, it having made all 
payments agreed upon, other than that due to the defendant. 
Having knowledge thereof, and that as to the sum due it under 
the contract the orator was ready and willing and had en- 
deavored to perform, the defendant brought the suit at law to 
recover the full amount of its claim, instead of accepting and 
receiving a moiety thereof in full satisfaction and discharge 
under the terms of the arrangement. - We do not discuss when, or 
under what circumstances, if at all, such an agreement of com- 
promise may be avoided by one of the claimants after all other 
parties thereto have acted upon it. That question is not pre- 
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sented by the record. It is enough to say that in the circum- 
stances of the case as made by the bill, the repudiation of the 
contract, and the collection of the whole claim by an action 
wherein advantage of the contract cannot be had by way of 
defence, work a great injustice to all and singular the other 
contracting parties, which a court of equity will struggle to 
prevent. 

Justice requires that the agreement be executed as to the 
defendant’s claim, the same as it has been with respect to all other 
claims within its provisions; and to this end the equitable relief 
of specific performance will be granted, and the further prosecu- 
tion of the suit at law perpetually enjoined. Burton-v. Landon, 
66 Vt. 361; Cook v. Richardson, 178 Mass. 125; Leach v. Fobes, 
11 Gray, 506, 71 Am. Dee. 732. 


Decree reversed, demurrer overruled, bill adjudged sufficient, 
and cause remanded. 


36 
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Town oF Hype ParRK v. St. JOHNSBURY & LAKE CHAMPLAIN 
RAILROAD COMPANY ET AL. 


October Term, 1910. 
Present: Rowe t., C. J.. MUNSON, WATSON, HASELTON, and PoweEns, JJ. 


Opinion filed October 25, 1910. 


Public Service Commission—Appeals—Manner of Taking— 
P. 8. 4600—Construction. 


P. S. 4600, providing that appeals from the Public Service Commission 
“shall be taken and the cause entered in the Supreme Court in the 
county where the cause arises, in the same manner and under the 
law and rules of procedure which govern such appeals from the 
court of chancery,” requires that the motion for such appeal be 
filed with the Commission or its clerk, whose duty it then is to 
transfer the cause and papers to the Supreme Court, in accordance © 
with the requirement of P. S. 1309; and where the motion for such 
appeal is filed only with the clerk of the Supreme Court for the 
county where the cause arose, the appeal will be dismissed by the 
Supreme Court. 

The Public Service Commission is a court of record. 


ATTEMPTED APPEAL to the Supreme Court for the County of 
Lamoille from a final order of the Public Service Commission 
eliminating grade crossings in the town of Hyde Park. Heard 
on motion to dismiss. The opinion states the case. 


Thomas C. Cheney for the appellant. 
Harry Blodgett and Roger W. Hulburd for the defendants. 


Powers, J. This attempted appeal from an order of the 
Public Service Commission is met with a motion to dismiss. It 
is agreed that such appeals are to be taken according to the pro- 
visions of P. S. 4600, which, as amended by §1 of No. 116, Acts of 
1908, is as follows: ‘‘Appeals from said commission shall be 
taken and the cause entered in the Supreme Court in the county 
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where the cause arises, in the manner and under the law and rules 
of procedure which govern such appeals from the court of 
chancery. * * *”’ 

The appellant insists that this language requires that the 
appeal be taken in the Supreme Court, as well as entered therein. 
But the true meaning of the requirement is made plain by the 
better punctuation of the opinion in Central Vermont Ry. Co. v. 
Hartford, 82 Vt. at p. 148, wherein it is said: ‘‘Such appeals are 
to be taken, and the case entered in the Supreme Court in the 
county in which the case arises, in the manner, and under the 
law and rules of procedure, that govern such appeals from the 
court of chancery. * * *’’ The appeal is to be taken, as well as 
entered, in the manner of chancery appeals. This requirement is 
not to be taken literally, but as meaning that the motion for the 
appeal shall be filed with the commission or its clerk. This 
interpretation not only harmonizes the requirement with our 
other statutes governing appeals, such as appeals from the judg- 
ments of justice courts, probate courts, courts of insolvency and 
courts of chancery—all of which are to be filed with the court 
rendering the judgment or decree appealed from—but it also 
makes complete the records of the commission, which is, in effect, 
constituted a court of record. When a motion is so filed, it 
brings the case to this Court without action on the part of the 
commission, Smith v. Burton, 67 Vt. 514, and it becomes the 
duty of the clerk of the commission to transfer the cause and 
papers agreeably to the provisions of P. S. 1309. 


Appeal dismissed. 
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ACCORD AND SATISFACTION. 


An accord without satisfaction is not a bar to a suit on the original 
liability. Boston &€ Maine R. R. v. Union Mutual Fire Ins. Co., 554. 

A contract of compromise, without settlement, between orator and de- 
fendant held no defence at law, and hence no bar to orator’s right to 
maintain a suit in equity for specific performance. Ibid. 


ACTION. 


See “PLEADING” § 2. 


Allegations in a declaration for malpractice held to make the action 
case and not assumpsit. Lawson v. Crane & Hall, 115. 


ADULTERY. 


See “INDICTMENT AND INFORMATION.” 


Our penal statutes do not create the crime of adultery by defining it, 
but punish what was known as adultery at common law, referring 
to it by name, and leaving it to be defined by that law. State v. 
Clark, 305. 

Adultery was not a felony at. common law, and was not made a felony 
by the statute punishing the offence, but is a felony only by virtue 
of a general classification based on the nature of the punishment. 
Ibid. 

Where respondent’s paramour gave birth to a child, it may be shown 
that on the death of the child the respondent obtained a burial 
permit, and buried the body in a cemetery on his farm, and that no 
one else was present. State v. Sanderson, 351. 

Evidence that respondent’s paramour gave birth to a child, held, in the 
circumstances, admissible. Ibid. 


ADVERSE POSSESSION. 


An essential element of adverse possession is the intention to claim 
title, without that there can be no pretence of adverse possession. 
Lathrop v. Levarn, 1. 
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Possession and occupancy that will bar the former owner to recover 
real property must work his disseisin, and to do that, they must 
have all the elements of adverse possession. Ibid. 

Possession of land must be under a claim of right in order to ripen 
into title by adverse possession. Blondin v. Brooks, 472. 

A deed reciting a description insufficient to locate the land held un- 
available as color of title. Jbid. 

A fence indicating that the occupant is claiming to it has the same 
operation in extending acts of possession that color of title has. 
Ibid. 

Under the express provision of P. S. 4045, a right or interest within the 
limits of a highway cannot be acquired by possession or occupa- 
tion. Town of Bristol v. Palmer, 54. 

The phrase “railroad track” is quite commonly used to denote the right 
of way of a railroad, and often means the same as “roadway” as 
used in P. S. 4327. Bacon v. B. d M. R. R., 421. 


DOGS. 


See “ANIMALS.”’ 


The Legislature, in the exercise of its police power, may provide for 
the summary destruction of dogs without judicial proceeding. 
McDerment v. Taft, 249. 

Defendant held not liable for killing plaintiff’s uncollared dogs, under 
P. S. 5628, 5635. Ibid. 


APPEAL AND ERROR. 


§ 1. Decisions Reviewable. 


The question of the power of the presiding judge in vacation to make 
an order relating to the filing of the transcript of the case is not 
reviewable on exceptions. Ide v. B. € M. R. R., 66. 

There can be no appeal in chancery except from a final decree. Adhott 
v. Sanders, 165. 

A decree held not final, so as to be appealable, notwithstanding that 
the appeal was under P. S. 1318, instead of under 1307. Ibid. 
Admissibility of evidence received without objection is not open to 

review. In re Esterbrook’s Will, 229. 

In reviewing the overruling of a special demurrer, the demurrant will 

be confined to the assigned grounds of demurrer, where it does not 
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appear that other grounds were argued below. Marshall v. Village 
of Hardwick, 495. 


§ 2. Presentation and Reservation in Lower Court of Grounds 

of Review. 

An exception to failure to give requested instructions held too general. 
Ide v. B. & M. R. R., 66. 

An exception to a charge in an action against a railroad company for 
loss of property by fire held insufficient to raise the question of the 
inadequacy of the charge in view of the issues. Ibid. | 

Where a motion to dismiss is made part of the bill of exceptions, .and 
it fails to point out any defect, it is not sufficient, though the bill 
states the ground of the motion. In re Byron, 108. 

A party will be confined in the Supreme Court to the objection stated 
below. State v. Roby, 121. | 

While defendant should have moved to set aside the verdict for plain- 
tiff, if defendant thought the court’s action in directing the jury to 
disregard an improper question did not cure the error, his failure 
to do so did not waive his exception to the question. Fraser v. 
Blanchard, 136. 

Held, in the circumstances, that it was error to exclude certain evidence 
though no formal offer was made. Adams v. Janes, 334. 

To reserve an available exception to the exclusion of a question asked 
a witness the examiner must disclose what answer he expects to 
elicit. Hovey v. Cook, 458. 


§ 3. Record and Proceedings Not in Record. 

A statement in the bill of exceptions as to the absence of fraudulent 
representations, concealment, etc., in claims against the State, 
should be given effect according to its terms, in the absence of a 
provision that the transcript referred to should be controlling. 
State v. Howard, 6. 

A reference. to the transcript of the evidence held necessary to justify 
review of an order overruling defendant’s motion for a verdict, and 
his motion to set the verdict aside. Ibid. 

The exclusion of a paper as evidence cannot be reviewed, where the 
paper, or a copy thereof, is not part of the bill of exceptions. 
Austin & McCargar v. Langlois, 104. 

An order by the Supreme Court granting leave to file a printed case on 
condition is in the nature of a special rule of Court, and has the 
force of law. Commercial Jewelry Co. v. Dente, 350. 
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An order of the Supreme Court granting the excepting party, who was 
not ready, leave to file the printed case and his brief within a 
designated time, and in default thereof judgment to be affirmed, is 
within the power of the Court. Ibid. 

Where the transcript of the evidence contradicted the bill of exceptions, 
held that the latter controlled. Lawson v. Crane & Hall, 115; Slack 
v. Bragg, 404. 

Although the transcript is made to control as to the tendency of the 
evidence, yet the bill of exceptions will be followed in that respect 
where there is no claim that it does not fairly disclose such 
tendency. Fraser v. Blanchard, 136. 

Where the record does not show that a permitted question was answered 
error does not appear. Ibid. 

Where a ruling may be made as a matter of discretion, the Supreme 
Court will presume that it was so made unless the contrary ap- 
pears. Slack v. Bragg, 404. 

Whether a fence maintained by a claimant by adverse possession in- 
dicated such a claim, or was merely a convenient mode of enclosing 
other lands, held for the trier of the facts, so that, in the absence of 
a finding below, the Supreme Court cannot determine which it was. 
Blondin v. Brooks, 472. 

Where the bill of exceptions purports to give an extract from the charge 
excepted to, it will be presumed that it states all that is important 
on the subject. Place v. Grand Trunk Ry. Co., 498. 

Where evidence was received on the strength of certain offers, and did 
not depend for its admissibility on whether the offers were made 
good, but only on its own relevancy, error does not appear merely 
because the offers were not made good. Herrick v. Town of 
Holland, 502. 

Unless it is manifest from the question or offer that evidence objected 
to cannot be admissible in any state of the case, the objection must 
indicate the precise point on which the court is asked to rule. 
Ibid. 

A question, the decision of which is not necessary to the validity of a 
judgment, is not reserved by an exception to the rendition of the 
judgment. Valiquette v. Clark Bros. Coal Mining Co., 538. 

A question not raised on the trial held not reviewable in Supreme 
Court on exceptions, unless involved in the judgment. Ibid. 

An objection held to go only to a matter of pleading and procedure, and 
waived where not made on trial. Ibid. 
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A question held not reviewable under an exception to the judgment. 
Ibid. 


§ 4. Review. 


When the trial court has the requisite jurisdiction its findings on 
evidence tending to support them are conclusive. Lathrop v. 
Levarn, 1. 

Error in admitting irrelevant evidence is not reversable where it is 
manifestly harmless. Ibid. 

In reviewing the granting of defendant’s motion for a directed verdict, 
the evidence must be viewed in the light most favorable to plain- 
tiff. Morris v. Trudo, 44. 

Where defendant when putting in his case introduced without objection 
evidence to prove a fact, the exclusion of the evidence to prove the 
fact when offered by him while cross-examining one of plaintiff’s 
witnesses was not erroneous. Jdev. B. dé M. R. BR., 66. 

Exhibiting articles to be introduced in evidence before the offer was 
made to introduce them held harmless, though they were not 
admitted. State v. Roby, 121. 

Admission of evidence in a prosecution for an assault held harmless. 
Ibid. 

The irrelevancy of admitted evidence is no ground for reversal, where 
the evidence 1s manifestly harmless. Jbid. 

The asking of an improper and prejudicial question which is not 
answered and which the court immediately directs the jury to dis- 
regard is not like admitting improper evidence which cannot be 
charged out, but is analogous to an offer of improper evidence that 
is excluded, which is rarely ground for reversal. Fraser v. Blanch- 
ard, 136. 

Where a ruling of the lower court excluding evidence was based on the 
wrong ground, it will be sustained if it can be justified on any 
ground. Fairbanks v. Stowe, 155. 

Admission of evidence as to the intent of parties to a written instru- 
ment, the meaning of which was for the court, held harmless. 
Brown v. Vt. Mut. Fire Ins. Co., 161. 

In an action against a railroad company for damages caused by fire, the 
admission of evidence that cinders fell upon buildings a certain 
distance from the railroad on another occasion held a matter for 
the trial court’s discretion. Huntley v. Rutland R. R. Co., 180. 
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In view of possible relevancy and the fact that nothing material was 
elicited, held allowing question was harmless. In re Esterbrook’s 
Will, 229. 

Admission of evidence held harmless in view of other evidence. Ibid. 

At common law a case could be reviewed on a bill of exceptions only 
through a writ of error. Willard v. Norcross, 268. 

Error in failing to submit a particular issue is cured by the submission 
of special questions that fully cover the omitted issue. Hovey v. 
Cook, 458. 

The admission of certain evidence was harmless where the excepting 
party showed the same thing by several witnesses and all agreed 
that such was the fact. Herrick v. Town of Holland, 502. 

The testimony of a witness as to what was his “judgment” and “idea” 
did not reduce his testimony to mere conjecture, and so render it 
inadmissible, as those words fairly signified only an infirm quality 
in the observation of the witness and possibly in his recollection. 
Ibid. 


§ 5. Determination and Disposition of Cause. 

Where the only error found in the record is in the admission of certain 
evidence affecting the question of damages, the judgment will be 
reversed only as to damages. Austin & McCargar v. Langlois, 104. 

Where the situation and circumstances surrounding an accident were 
on trial fully shown in evidence and a judgment for plaintiff was 
not sustainable, this Court will reverse judgment for plaintiff and 
render one for defendant. Wetherby’s Admr. v. Twin State Gas Co., 
189. 

Where a husband’s renunciation necessary to the validity of the wife’s 
deed was not in the case, the Supreme Court will remand the cause 
that it be brought in, if necessary to substantial justice. Blondin 
v. Brooks, 472. | 


ARBITRATION AND AWARD. 

Mutul promises of submission to arbitration afford sufficient considera- 
tion to bind the parties. Mead’s Admz. v. Owen, 132. 

Where submission to arbitration was revoked and proceedings for ac- 
counting commenced, rights of parties held properly determined by 
amount received from sale, and not by valuation of arbitrators. 
Ibid, 

A revoked submission to arbitration is not a bar to a suit on the claim 
submitted. Ibid. 
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The remedy for revocation of a submission to arbitration is a suit for 
damages on the agreement of submission. Jbid. 

Hither party may revoke a submission to arbitration at any time before 
publication of the award. Ibid. 

A bill to set aside an award held fatally defective for failure to show 
diligence. French v. Raymond, 265. | 


ASSAULT AND BATTERY. 
§ 1. Criminal Responsibility. - 


A man commits an assault and battery by laying his hands upon a 
woman intentionally, if that is done without her consent. State v. 
Roby, 121. 

It is no justification in a criminal prosecution for an assault and 
battery that the person assaulted consented to be beaten. Ibid. 

In a prosecution for an assault, evidence of the breaking of a window 
at the place where the assault was committed held inadmissible as 
tending to refute respondent’s claim that he visited the place in 
fun. Ibid. 

A modification of an instruction in a prosecution for an assault and 
battery, defining an assault held properly refused. Ibid. 


ATTACHMENT. 


An attachment by filing a copy of the writ with the town clerk of the 
town where a lease of certain real estate was recorded, held to 
create a valid lien on all the rights of the lessees under that lease. 
Hughes v. Farmers’ Nat, Bank, 386. 

Where the rights of lessees were duly attached and executions were 
levied thereon within five months after final judgment, the attach- 
ment liens were preserved for the benefit of the attaching creditors. 
Ibid. 

Voluntary surrender of a lease not being a condition of the grant held 
not to affect the rights of a prior attaching creditor as against the 
tenants. Ibid. 


ATTORNEY AND CLIENT. 


An attorney has no authority to enter a retraxit for his client. Sheffer 
v. Perkins & Co., 185. 

The force of admissions by an attorney at the trial defined. United 
States v. U. 8. Guaranty é& Fidelity Co., 278. 
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AUDITOR OF ACCOUNTS. 


See “OFFICERS.” 


BASTARDY. 


See “HaBEAS Corpus” § 1. 


The mother is entitled to the custody of her illegitimate child, unless 
the court finds good reason to place it elsewhere. In re Byron, 108. 


BILLS AND NOTES. 


A person beneficially interested in a draft made payable to him in the 
name of a hotel of which he is the sole proprietor may sue thereon 
in his own name. Valiquette v. Clark Bros. Coal Mining Co., 538. 


BONDS. 


See “UNITED STATES.” 


BOUNDARIES. 


A railroad track held not a monument so as to control the courses and 
distances of a survey. Bacon v. B. €d M. R. R., 421. 


CANCELLATION OF INSTRUMENTS. 


A vendor’s bill to rescind a sale for fraudulent representations held 
sufficient as against the objection on demurrer that it did not ap- 
pear how the vendor was prevented from making inquiry. Cromp- 
ton v. Beedle, 287. 

The use of the phrase “an undeveloped granite quarry of great value,”’ 
in a bill to rescind a sale for the vendee’s fraud, held not to make 
the bill inconsistent. Jbid. 


CASES. 


(Specially Approved, Criticised or Distinguished). 


Andrus v. Howard, 36 Vt. 248. (Not followed). Ploof v. Putnam, 255. 

Boardman v. Keeler, 21 Vt. 77. (Distinguished). Derosia v. Ferland, 
382. 

Bowman v. Stowell, 21 Vt. 309. (Distinguished). Roy v. Phelps, 178. 

Brekmer v. Lyman, 71 Vt. 103. (Distinguished). Wetherby’s Admr. 
v. Twin State Gas Co., 197. 

Davis v. Streeter, 75 Vt. 214. (Distinguished). Derosia v. Ferland, 
384. 
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Durkee v. Durkee, 59 Vt. 70. (Distinguished). Crompton v. Beedle, 
300. 

Farrington v. Rutland R. R., 72 Vt. 24. (Approved and followed). 
Idev. BL. G M.R. R., 84. 

Isham v. Dow’s Estate, 70 Vt. 588. (Approved and followed). Ibid. 

Langdon v. Dyer, 13 Vt. 273. (Distinguished). Roy v. Phelps, 178. 

McDaniels v. Bank, 29 Vt. 230. (Distinguished). Crompton v. Beedle, 
300. 

Paddock v. Strobridgé, 29 Vt. 470. (Approved and followed). Jbid. 

Palmer v. St. Albans, 60 Vt. 427. (Approved and followed). Ploof v. 
Putnam, 255. 

‘Paul v. School Dist., 28 Vt. 575. (Distinguished). Derosia v. Ferland, 
383. 

Pierce v. Whitcomb, 48 Vt. 127. (Distinguished). Wetherby’s Admr. 
v. Twin State Gas Co., 197. 

Robinson v. St. J. @ L. C. R. R., 80 Vt. 129. (Distinguished). Miner v. 
Franklin County Tel. Co., 317. 

State v. Bates, 36 Vt. 387. (Explained). State v. Howard, 13. 

Sterling v. Baldwin, 42 Vt. 306. (Approved and followed). Fairbanks 
v. Stowe, 159. 

Shum v. Claghorn, 69 Vt. 45. (Distinguished). Joslyn v. Moose Riv. 
Lumber Co., 53. 

Town of Ripton v. McQuivey’s Admr., 61 Vt. 76. (Distinguished). 
Crompton v. Beedle, 300. 


CERTIORARI. 


See “INTOXICATING LIQUORS.” 


CHARGE OF COURT. 


See “APPEAL AND ERROR” § 2; “TRIAL” § 4. 


CHATTEL MORTGAGES. 
§ 1. Requisites and Validity. 


A most important element in the description of mortgaged property is 
a statement of its location, which should never be omitted. Joslyn 
v. Moose River Lumber Co., 49. 

Where a mortgage did not locate property otherwise than by giving 
mortgagor’s residence in another state where he formerly resided, 
it suggested an erroneous location, and was void for want of a 
proper description. Ibid. | 
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§ 2. Construction and Operation. 


In aid of the description in a chattel mortgage, it should be taken that | 
the mortgagor is the owner of the property he assumes to mortgage. 
Joslyn vy. Moose River Lumber Co., 49. 


COLOR OF TITLE. 


See “ADVERSE POSSESSION.” 


CONSTITUTIONAL LAW. 


See “DIvoRCcE”; “EMINENT DOMAIN”; “PoLIcE Power”; “Towns.” 


§ 1. Distribution of Governmental Powers and Functions. 


Courts will not interfere with the policy of the Legislature as to 
taxation, for municipal purposes, of property included within 
municipal limits. Atherton v. Village of Essex Junction, 218. 


§ 2. Vested Rights. 


The action of the State in enlarging, restricting, or destroying the 
corporate existence of a town held not to defeat vested rights within 
the meaning of the Constitution. Sargent v. Clark, 523. 


§ 8. Obligation of Contracts. 


A charter of railroad company held not to prevent it from being com- 
pelled by the Public Service Commission to remove its tracks to a 
distance from its depot, if public safety and convenience demanded 
such change; such action not impairing any contract obligations. 
Bacon v. B. & M. R. R., 421. 

The action of the State in enlarging, restricting, or destroying the 
corporate existence of a town, held not to impair contract obliga- 
tions within the meaning of the Constitution. Sargent v. Clark, 
523. 


§ 4. Equal Protection of Laws. 


An order of the Public Service Commission requiring a railroad com- 
pany to change its tracks held not a denial of the equal protection 
of the law. Bacon et al. v. B. & M. R. R. et al., 421. 
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§ 5. Due Process of Law. 


An order of the Public Service Commission requiring a railroad com- 
pany to change its tracks held not a taking of property without due 
process of law. Bacon et al.v. B. d M. R. R. et al., 421. 


CONTRACTS. 


See “MUNICIPAL CORPORATIONS” § 1; “Loas AND LOGGING.” 


§ 1. Requisites and Validity. 


An acceptance varying from an offer will not create a contract, but an 
acceptance may go beyond the terms of an offer without varying 
from it, for the addition may be a mere request. Purrington v. 
Grimm, 466. . 

In determining whether an offer and acceptance resulted in a contract, 
they should be construed in the light of the situation and purpose 
of the parties, the subject-matter, and the course of the negotia- 
tions. Ibid. 

Correspondence held to constitute a contract for a sale of articles. 
Ibid. 


§ 2. Construction and Operation. 


The rule that necessary implications of a written contract are a part 
thereof does not apply unless the implication arises from the 
language employed, or is indispensable to effectuate the inten- 
tion. Caverly-Gould Co. v. Village of Springfield, 396. 

The court cannot by an implication put into a written instrument what 
the parties have left out of it, nor reject what they have put into 
it, unless repugnant. Ibid. 


§ 3. Actions for Breach. 


In case of active misrepresentations, it is no answer, in a suit to set 
aside the contract, to say that the plaintiff had the means of making 
inquiries. Crompton v, Beedle, 287. 


COSTS. 


Where oratrix revoked submission to arbitration and brought suit for 
accounting, held a proper exercise of court’s discretion to give de- 
fendant costs. Mead’s Admz. v. Owen, 132. 

Court held not required to apportion costs equally in a suit in chancery 
for an accounting, where to do so would be inequitable. Ibid. 
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COURTS. 


§ 1. Nature, Extent, and Exercise of Jurisdiction in General. 


Where the court is without process, it is without jurisdiction, since 
jurisdiction of the process is necessary to jurisdiction of the person 
or subject-matter. Roy v. Phelps, 174. 

Where a court is without jurisdiction, it has no power to allow an 
amendment, since that would be an exercise of jurisdiction. Ibid. 

In order to oust the county court of original jurisdiction because of the 
smallness of the amount in controversy, it must appear that the 
plaintiff did not act in good faith in bringing the action in that 
court. Mellen v. United States Health & Accident Co., 242. 

Neither P. S. 1357, nor any other statutory provision, authorizes a 
superior judge to allow exceptions to his denial of a petition, filed 
under P. S. 1492, 1493, to remove a case to another county because 
of alleged local prejudice. Wéillard v. Norcross, 268. 

Where propositions of law stated by the court are necessarily involved 
in the determination of the case, they are of the doctrine of the 
case for which the decision is authority. Derosia v. Ferland, 372. 

An expression of opinion on a point argued by counsel and passed upon 
by the court, if a dictum, is a judicial dictum as distinguished from 
a mere obiter dictum. Ibid. 

An order of the Supreme Court granting leave to file a printed case on 
condition is in the nature of a special rule of court, and has the 
force of law. Commercial Jewelry Co. v. Dente, 350. 

An order of the Supreme Court granting the excepting party, who is 
not ready, leave to file the printed case and his brief within a 
designated time, and in default thereof judgment to be affirmed, is 
within the power of the Court. Jbid. 


COVENANTS. 


The covenant of seisin extends only to titles existing in third parties, 
and does not embrace a title already in the grantee. Holt v. 
Ruleau, 151. 

A covenant of seisin in a deed of real estate imports title, and is not 
satisfied by mere possession. Ibid. 
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CRIMINAL LAW. 


’ 
AND INFORMATION”’ ; ‘““OFFICERS.”’ 


It is said that at common law the word “feloniously” signifies an intent 
to commit a crime; that it characterizes a mind bent on doing 
what is wrong; that it means that the act proceeded from an evil 
heart or purpose. But under our statutes if the facts proved 
establish a crime punishable by death or imprisonment in the state 
prison, the crime is committed “feloniously,” and if they establish 
any other offence it was not committed feloniously. State v. 
Clark, 305. 


DAMAGES. 


See “Sates” § 2; “TRESPASS.” 


§ 1. Grounds and Subjects of Compensatory Damages. 

In tort actions interest as such is not allowed, yet the jury may consider 
the lapse of time from the accrual of the cause of action to the rendi- 
tion of the verdict, and may allow damages for delay in a sum not 
in excess of interest at the legal rate. Ide v. B. € M. R. R., 66. 


§ 2. Pleading, Evidence, and Assessment. 


In an action against a railroad for loss of a mill by fire set by sparks 
from a locomotive, testimony as to the availability of water power 
as affecting the value of the mill was admissible. Jde v. B. € M. 
R. R., 66. 

In an action against a railroad for the loss of a mill by fire com- 
municated by a locomotive, certain evidence as to the value of the 
mill held admissible. Ibid. : 

In a suit on P. S. 5842 for treble damages for trespass, the trebling of 
the actual damages found by the jury may be done by the court. 
Guild v. Prentis, 212. 


DEEDS. 


See “ADVERSE POSSESSION”; “COVENANTS”; “EVIDENCE” § 4; “FRAUDS, 
STATUTE OF” § 1; “HUSBAND AND WIFE”; “REFORMATION OF IN- 
STRUMENTS”; “TENANCY IN Common § 2. 


Conveyance of standing trees held to work a severance from the free- 
hold and to convert them into personal property which might be 
sold by parol contract. Fairbanks v. Stowe, 155. 

37 
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Where a deed purports to grant only the grantor’s right, title, and in- 
terest in land, the law does not imply ownership in the grantor. 
Blondin v. Brooks, 472. 


DEDICATION. 


See “HIGHWAYS AND BRIDGES.” 


DISMISSAL AND NONSUIT. 


See “MOTIONS”; ‘‘PROCESS.”’ 


A “retraxit” is different from a discontinuance or nonsuit, and by it a 
plaintiff? renounces his right of action irrevocably, and a retraxit 
must be always in person. Sheffer v. Perkins & Co., 185. 

Where misjoinder of parties plaintiff does not appear on the face of the 
pleadings, it is ground for nonsuit on trial. Gowan v. Stevens, 358. 

Nonsuit defined, and held unavailable to cure a misjoinder of parties 
plaintiff. Jbid. 


4 DIVORCE. 


There must be an animus to change the residence of a complainant in 
a divorce proceeding in order to confer jurisdiction on the courts 
of another state than that in which the complainant formerly re- 
sided. Blondin v. Brooks, 472. 

The full faith and credit clause of the Federal Constitution does not 
require recognition of a divorce granted in another state and 
obtained without service in that jurisdiction and without appear- 
ance, especially where the complainant deceived the court render- 
ing the decree as to the bona fides of her residence. Ibid. 

A New Mexico divorce obtained by a wife, who had previously resided 
in this State, held unsustainable in our courts. Ibid. 


ELECTRICITY. 


See “MASTER AND SERVANT” § 2. 


The business of transmitting electricity must be conducted with a very 
high regard for the safety of the public, and the thoughtlessness of 
children of tender years must be taken into account. Wetherby’s 
Admr. v. Twin State Gas Co., 189. | 

The fact that a railroad bridge was used by pedestrians, and by persons 
whence to fish and view the scenery, held not to affect the liability 
of an electric company, maintaining live wires attached to the 
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bridge by wooden arms, for the death of a child by contact with 
such wire. Ibid. 
Certain proof held not to show that persons using a railroad bridge, to 
which were attached live electric wires, were licensees. Ibid. 
An electric company held not guilty of actionable negligence in the death 
-of a child by contact with a live wire. Jbid. 
The duty of an electric company to insulate its live wires is limited to 
points where there is reason to apprehend that a person may come 
in contact with such wires. Ibid. 


ELECTIONS. 


In determining for what person or office a disputed ballot is to be 
counted, the intention of the voter as gathered from the ballot and 
the surrounding circumstances of a public character are controlling. 
Easterbrooks v. Atwood, 354. | 

Evidence of the intention of a voter casting a ballot held inadmissible, 
because contradicting the plain terms of the ballot. Jbid. 

An annual meeting of a city held without the prescribed notice would be | 
void. State v. Dee, 462. 

Under P. S. 226, an information charging an election officer with 
failure to deposit ballots in a ballot box held insufficient. Jbid. 


EMINENT DOMAIN. 


An order of the Public Service Commission compelling a railroad com- 
pany to remove its tracks to a distance from, its station held not 
a taking of private property without compensation. Bacon et al v. 
B. & M. R. R. et al., 421. 

Petition of a landowner for réhearing in condemnation proceedings 

under No, 235, Acts 1904, held not to change the position of the 
parties, nor the burden of proof. Marshall v. Village of Hardwick, 
495. 

A petition of a landowner to the county court for the appointment of 
commissioners after initial condemnation proceedings held not 
demurrable for failure to negative the necessity of the taking. 
Ibid. 

A valid grant of the power of eminent domain can be made only when 
the taking is for a public use within the meaning of the Constitu- 
tion. Deerfield River Co. v. Wilmington Power and Paper Co., 548. 

It is not necessary to a public use that the whole public, or any con- 
siderable part of it, shall participate therein; but the use may be 
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limited to a small locality, and yet be public in the constitutional 
sense. Ibid. 

The furnishing of electricity to municipalities to light their streets is 
a public use for which the power of eminent domain may be 
properly granted and exercised. Ibid. 

A corporation, entitled to condemn land for the generation and transmis- 
sion of electricity for a public use, held entitled to condemn flowage 
rights and rights of way without first wholly or in part completing 
its dam, power, plant, and transmission line. Ibid. 


EQUITY. 


See “CANCELLATION OF INSTRUMENTS”; “INJUNCTION”; “REFORMATION OF 
INSTRUMENTS.” 


§ 1. Jurisdiction, Principles, and Maxims. 


The maxim that equity helps the vigilant, not the dormant, operates as 
a most important rule controlling and restraining courts in the 
administration of all kinds of relief rather than as the source of 
particular equitable doctrines. French v. Raymond, 265. 

Equity will not grant relief on the ground of mistake of law, coupled 
with inequitable conduct by the adverse party, where such conduct 
is not established beyond a reasonable doubt. Fairbanks v. Hovey, 
283. 

On hearing a suit im equity on bill and answer, the court held required 
to treat as true the facts well pleaded in the answer. Deerfield 
River Co. v. Wilmington Power and Paper Co., 543. 


ESTOPPEL. 


See “JUDGMENTS” § 2; “PRINCIPAL AND AGENT.” 


§ 1. By Deed. 


A recital in a deed, if a statement of what the parties have agreed to 
admit as true, estops all, but, if a statement of one party only, he 
alone is estopped. Holt v. Ruleau, 151. 


nie 
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EVIDENCE. 


See “TRIAL” § 1; “WITNESSES.” 


§ 1. Presumptions. : 


The presumption of innocence has the force of evidence and is to be 
weighed as such. State v. Clark, 305. 

It will be presumed that a minor servant has the intelligence and 
understanding that boys of his age usually have. Wiggins v. 
E. Z. Waist Co., 365. 

The rule as to the performance of official duties held not applicable to 
support a presumption that a certificate of the completion and 
opening of a public highway was filed in the town clerk’s office, 
as required by P. S. 3824. Bacon et al. v. B. d M. R. R. et al. 421. 


§ 2. Burden of Proof. 


The burden of proof in an action for injuries to a servant as to the 
necessity of the master’s warning him concerning the peril of his 
employment and instructing how to avoid them held on plaintiff. 
Wiggins v. E. Z. Waist Co., 365. 

In a tort action by a buyer for false warranty in the sale of chattels, 
plaintiff must show that he relied upon the representation in making 
the purchase. Slack v. Bragg, 404. 

On petition by railroad companies to eliminate a grade crossing on the 
ground that the crossing was a public highway, the burden was 
upon the petitioners to prove that the crossing was a public high- 
way, so that they were bound to produce the certificate of the com- 
pletion and opening thereof, if they relied on the record. Bacon et 
al.v. B.d M. R. R., 421. 


§ 3. Relevancy, Materiality, and Competency. 


In an action against a railroad company for loss of a mill by fire set 
by a locomotive, testimony as to the availability of water power 
as affecting the value of the mill was admissible. Ide v. B. € M. 
R. R., 66. 

In an action against a railroad company for the loss of a mill by fire 
set by a locomotive, certain evidence as to the value of the mill 
held admissible. Ibid. 

Evidence of the market value of hay in May is inadmissible in an action 
for the failure to deliver the hay in the previous October. Austin 
é& McCargar v. Langlois, 104. 
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In trespass for cutting trees, evidence that defendant had acquired 
title to the trees by a parol purchase is not admissible under the 
general issue. Fairbanks v. Stowe, 155. 

In trespass for cutting trees held improper to exclude evidence of parol 
sale to defendant for the reason assigned. Ibid. 

Certain evidence held immaterial on any issue. Richardson v. Baker 
é Sons, 204. 

Certain evidence held not too remote on the issue of the probability of 
defendant having contracted for logs of a certain size. Ibid. 

Testimony of witnesses that they noticed nothing peculiar about 
testatrix at the time she executed the will held admissible. In re 
Esterbrook’s Will, 229. 

Evidence held admissible as showing that testatrix’s mind was not 
affected by increasing age. Ibid. 

Evidence of beneficiary’s financial condition, known to testatrix, held 
admissible on a will contest based on lack of testamentary capacity. 
Ibid. 

Testimony on a will contest, held admissible as bearing on testatrix’s 
mental condition shortly before executing the will. Jbid. 

Evidence as to mental condition of testatrix shortly before executing 
the will held admissible. Ibid. 

Evidence held admissible on the question of testamentary capacity. 
Ibid. 

Testimony in a will contest held admissible as showing circumstances 
leading to the execution of the will. Jbid. 

Evidence of beneficiary’s financial condition, known to the testatrix, 
held admissible on a will contest based on undue influence. Ibid. 

On contest of a will for lack of testamentary capacity and undue in- 
fluence, held that the inquiry is to be conducted on liberal rules of 
procedure. Ibid. 

Evidence merely of a former arrest of the respondent is not admissible 
to discredit him as a witness. State v. Sanderson, 351. 

In a prosecution for adultery, it is error to admit evidence that 
respondent has been arrested for bastardy. Ibid. 

Defendant in a suit to recover a penalty for receiving illegal fees 
held entitled to testify directly that he had no such intent. Craw- 
ford v. Joslyn, 361. 

In a tort action for false representations in the sale of cows, certain 
evidence held inadmissible to indicate the condition of the cows in- 
volved. Slack v. Bragg, 404. 
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In a tort action for false representation in the sale of cows, certain 
evidence held inadmissible. Ibid. 

A witness may not testify as to inferences from what a party to an 
action said. Ibid. . 

In an action against a town for injury resulting from holes in a culvert, 
it is not necessary, in order to render admissible measurements of 
the holes made after the accident, to show that they were in the 
same condition at the time of the measurements as at the accident, 
but only that they were in substantially the same condition. 
Herrick v. Town of Holland, 502. 


§ 4. Demonstrative Evidence. 

Ordinary writings held admissible to show that a carved inscription 
was done by respondent, where the punctuation was similar. 
State v. Kent, 28. 

Where the genuineness of a writing is in evidence in a criminal case, 
other writings admitted or proved to be genuine may be received 
and submitted to the jury for the purpose of comparison, although 
not otherwise material to the issue. Ibid. 

Writings admitted to prove carvings on a barn door by similarity in 
punctuation being competent, that the evidence afforded by the com- 
parison is inconclusive does not affect its relevancy, but only its 
weight. Ibid. 

Pencil writing on wood held admissible to show that the respondent 
carved a certain inscription on doors, where they showed peculiari- 
ties in the construction of similar letters. Ibid. 

In a murder triai, respondent’s carved initials on a barn door held ad- 

. missible to identify him with the crime. TJbid. 

In an action against a railroad company for fire communicated by its 
locomotives, the court properly permitted an experiment with a 
spark arrester to be received in evidence. JIdev. B. €d M. R. R., 66. 

In an action against a railroad cempany for loss of property by fire 
communicated by its locomotives, cinders collected by a witness for 
plaintiff held properly received in evidence. Ibid. 

A deed held not evidence of title, where the interest, by possession or 
otherwise, does not appear. Blondin v. Brooks, 472. 


§ 5. Admissions. 


The admissions of one tenant in common are not receivable against his 
co-tenant, since there is no privity between them. Blondin v. 
Brooks, 472. 
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§ 6. Declarations. 


A letter sent to plaintiff by defendant, giving his version of the contract 
in suit, held properly excluded as self serving. Austin € McCargar 
v. Langlois, 104. | 


§ 7. Parol or Extrinsic Evidence Affecting Writings. 


In an action on a contract for the sale of hay, evidenced by a writing 
stating, “Sold my hay to A. for $10.50 per ton, f. o. b.”, evidence of 
the location of the hay with reference to railroad station in the 
vicinity held properly received. 


§ 8. Opinion Evidence. 


In an action against a railroad company for loss of property by fire 
communicated by its lgcomotives, a witness, testifying to opportunity 
for observation, held entitled to testify that on the occasion of the 
fire, and shortly before it, he saw nothing which could have caused 
the fire, unless it was caused by a locomotive. Ide v. B. é& M. R. R., 
66. 

In an action against a railroad for loss of a mill by fire set by a loco- 
motive, a witness may show his familiarity with the structure, but 
he may not appraise each part thereof, but must limit his estimate 
of value toalump sum. Ibid. 

One held competent to estimate the value of a mill. Ibid. 

A question to an expert which assumes material facts not in evidence 
is erroneous. Lawson v. Crane & Halil, 115. 

A witness, though a lawyer, held not entitled to give his opinion as 
to testamentary capacity. In Re Esterbrook’s Will, 229. 

A witness, though a lawyer, held not entitled to give an opinion as to 
testamentary capacity. In Re Esterbrook’s Will, 229. 

Extrinsic evidence cannot be received to contradict a ballot, nor where 
it is so defective as to express no intention whatever. JLZaster- 
brooks v. Atwood, 354. 

Where the evidence tended to show that plaintiff’s appetite was very 
poor, a question asked a medical expert witness properly assumed 
that plaintiff had an “uncertain” appetite. Herrick v. Town of 
Holland, 502. 


§ 9. Weight and Sufficiency. 


Where the answers of a party given on cross-examination are incon- 
sistent with other parts of his testimony, the jury must say what 
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effect shall be given to his testimony as a whole. Miner v. Franklin 
County Telephone Co., 311. 


EXCEPTIONS, BILL OF. 


See “APPEAL AND ERpor” § 3; “Cousrts.”’ 


FALSE IMPRISONMENT. 


See “OFFICERS.” 


A complaint on which was issued and to which was attached a warrant 
for arrest, being signed by no one, held to give no authority to issue 
the warrant, so that the latter afforded no justification for arrest 
thereunder. Hazen v. Creliler, 460. 


FENCES. 


See “ADVERSE POSSESSION.” 


FIRES. 


See “RAILROADS” § 2. 


FORECLOSURES. 


See “MORTGAGES.” 


FRAUD. 
See “ContTrRACTS” § 3; “VENDOR AND PURCHASER.” 


A representation as to value is ordinarily a matter of opinion, and is 
not deemed fraudulent, but it may be otherwise. Crompton v. 
Beedle, 287. 

Unfairness and fraud may be collected from a variety of circumstances, 
and it is ordinarily sufficient to establish fraud on the part of a 
buyer that he has actively attempted to ensnare, and has ensnared, 
the seller into making an unconscionable contract. Ibid. 

Fraud against which equity will relieve defined. Jbid. 

A buyer suing in tort for false representations in the sale of chattels 
must show that he relied on the representations in making the 
purchase, but need not show that he relied solely thereon. Slack 
v. Bragg, 404. 

A buyer to recover in case for breach of warranty must allege and prove 
both the broken warranty and the “scienter.” Ibid. 
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In tort for false warranty in the sale of chattels, the principal contract 
is only matter of inducement and need not be proved as laid. Ibid. 


FRAUDS, STATUTE OF. 


§ 1. Real Property and Estates and Interests Therein. 

One granting standing trees and later conveying the land to third 
persons held entitled to regain title to the trees by parol purchase. 
Fairbanks v. Stowe, 155. 

The lessees of standing timber having made parol sale thereof could not 
defeat the purchaser’s title by assigning the lease to a third person 
to whom the land had been conveyed, nor by directing the town 
clerk to discharge the lease. Ibid. 


§ 2. Sale of Goods. 


Where a party pursuant to an agreement to purchase certain old 
machinery went to inspect it, his breaking up one of the pieces pre- 
paratory to removing it as junk held an acceptance of a part of 
the property so as to satisfy the Statute of Frauds. Patterson & 
Holden v. Sargent, Osgood & Roundy Co., 516. 

The term “acceptance” covers more than “receipt”; and a receipt of 
goods without acceptance is not sufficient to satisfy the Statute of 
Frauds. Ibid. 

Where a contract had been made to sell several articles of machinery, 
the receipt and acceptance of one of the articles took the whole 
contract out of the Statute of Frauds. Ibid. 

Anything done by the purchaser as owner is an acceptance. Ibid. 


§ 3. Requisites and Sufficiency of Writing. 


The “memorandum of the bargain” required by the Statute of Frauds 
to evidence the sale of goods must give such a description of the 
contract as will obviate the necessity of resorting to parol evidence 
to supply any essential term thereof. Adams v. Janes, 334, 


GRADE CROSSINGS. 
See “HIGHWAYS AND BRIDGES”; “RAILROADS” § 2. 
HABEAS CORPUS. 


§ 1. Jurisdiction, Proceedings, and Relief. 
The presumption is that the best interests of an illegitimate child re 
quire it to be in the custody of its mother. In re Byron, 108. 
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Whether a child’s interests require its custody to be given to a particular 
person is a question of fact, and on judgment below being pro 
forma, the Supreme Court is limited by the facts found as shown by 
the record. Ibid. | 

In habeas corpus for the custody of a child, the exclusion of evidence 
offered to show that the mother was changeable and unstable held 
harmless. Ibid. 


HIGHWAYS AND BRIDGES. 


See ‘“‘ADVERSE POSSESSION”; “EVIDENCE” § 1; ‘“‘WATERS AND WATER- 
COURSES’”’ § 1. 


A road held not to become a public highway until the certificate of 
completion and opening is filed, as required by P. S. 3824, unless 
it is recognized as such by some unequivocal act of the town. 
Bacon v. B. & M. R. R., 421. 

In a petition by railroad companies for the elimination of a grade cross- 
ing on the ground that the crossing was a public highway, evidence 
held to show that the survey was not extended to the west rail of 
a certain railroad track so as to bring the highway over petitioner’s 
tracks. Ibid. 

The action of selectmen in passing resolutions purporting to abolish an 
alleged public highway, taken after railroads had begun proceedings 
to abolish a grade crossing therein, held immaterial in determining 
whether the road was a public highway so as to require the ex- 
pense of the elimination of the crossing to be apportioned. Ibid. 

Under the direct provisions of P. S. 3807, 3953-3993, relating to the 
duties of towns as to public highways, towns must Keep all high- 
ways within their territorial limits in repair, unless that duty is by 
statute imposed upon another. Ibid. 

A dedication of a highway must be irrevocable. Ibid. 

A railroad may dedicate a highway crossing over its right of way and 
tracks. Ibid. . : 

Facts held not to show a dedication of a crossing over railroad tracks 
as a public highway. Ibid. 

A dedicated way must be duly adopted by the town in order to make 
it a public highway for which the town is responsible, mere use by 
the public not being sufficient. Jbid. 

Evidence held not to show the dedication of a highway by a railroad 
company across its tracks. Ibid. 
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In an action against a town for injury to a traveller because of a 
defective culvert, the declaration need not allege the giving of the 
written notice prescribed by the statute. Herrick v. Town of 
Holland, 502. 

Notice held broad enough to let in evidence as to the culvert itself and 
its approaches. Ibid. 

A tile drain traversing a public highway beneath its surface and pro- 
viding a channel for water is a “culvert” within the meaning of 
P. 8. 4029. Ibid. 


HUSBAND AND WIFE. 


See “HasEeAs CoORPUS.”’ 


§ 1. Disabilities and Privileges of Coverture. 


Where a husband and wife sold her farm that was not her separate 
estate, her responsibility for false representations, made in respect 
thereof by her husband, is to be measured by the common law, and 
not under P. S. 3037 enlarging the powers of married women. 
Rowley v. Shepardson, 167. 

Misrepresentations of the husband in selling the wife’s land which was 
not her separate property held not to render the wife liable at 
common law, though she gave him full authority to sell the land, 
and ratified the sale as made, as the tort was based on her contract. 
Ibid. 

In an action against a husband and wife for false warranty in the sale 
of land, certain evidence held not admissible against the wife. 
Ibid. 

Husband and wife held not entitled jointly in replevin to recover per- 
sonal property held by them in severalty. Gowan v. Stevens, 358. 

A married woman’s sole deed of her real estate, in the absence of the 
husband’s renunciation of his rights, conveys no title; but with 
such renunciation it conveys an equitable title. Blondin v. Brooks, 
472. 


INDICTMENTS AND INFORMATIONS. 


As against a motion in arrest, an indictment for adultery which shows 
that each of the parties to the offence is married to a person who 
is not the other party to the act is sufficient, though there is no 
allegation that the parties were not married to each other. State 
v. Clark, 305. - | 
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Under P. S. 5881-5883, an indictment for a crime held sufficient, though 
the word “feloniously” was not used. Ibid. 

Recital in the body of a complaint held not a signing of it. Hazen v. 
Creller, 460. 


INJUNCTIONS. 


See “NUISANCE” § 1; “SPECIFIC PERFORMANCE”; “WATERS AND WATER- 
COURSES” § 1. 


Under P. S. 1793, 1795, a party against whom a referee has rendered a 
report has an adequate remedy by objections before the court ap- 
pointing the referee, and cannot procure an injunction to restrain 
entry of judgment on the report. LeBlanc v. Conn. River Lumber 
Co., 488. 


INSURANCE. 


6 
See “PRINCIPAL AND SURETY” § 1. 


§ 1. The Contract in General. 


The construction of an insurance contract which will result in loss 
of the indemnity contracted for will not be adopted unless plainly 
required by the policy. Mellen v. U. 8S. Health dé Accident Co., 242. 


§ 2. Notice and Proof of Loss. 


Where an accident insurance policy required written notice of injury 
within twenty days, a letter by the insured’s physician, informing 
the company of the injury, was sufficient. Mellen v. U. S. Health € 
Accident Co., 242. 

Where the insured in an accident policy had complied with its terms 
as to notice of injury, he cannot be prejudiced by his gratuitous act 
in filling out and sending blanks furnished him by the company 
marked “preliminary notice.” Jbid. 

Where an accident insurance company waived its right to proofs of loss, 
plaintiff was not limited in his recovery to the period of disability 
designated in the proof he did file. Jbid. 

Where an accident insurance company waived its right to require 
proof of loss, proof actually filed was important only on the ques- 
tion of fraud and false swearing. Ibid. 

Where an accident insurance company denied its liability on the policy 
before the time for filing proof of loss had expired, its right to 
proof of loss was thereby waived. Ibid. 
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Where an accident insurance company denied its liability on a policy, 
it thereby waived its right given in the policy to require a report 
from the insured’s attending physician. Ibid. 

The fact that proofs of loss filed with an accident insurance company 
in scme respects contradicted the statements in the preliminary 
proof furnished by the insured was insufficient to establish false 
swearing. Ibid. 


§ 3. Payment or Discharge, and Subrogation. 


An action against a railroad company for loss by fire of property covered 
by a fire insurance policy held properly brought in the name of the 
owner alone, though the insurer had paid the policy. Idev. B. é M. 
R. R., 66. 

The liability of a railroad company for loss of property by fire set by its 
locomotives held primary, while the liability of the insurer of the 
property against fire is secondary. Jbid., and Brown v. Vt. Mut. 
Fire Ins. Co., 161. 

Where a railroad eompany destroyed insured property by fire, held 
that the insurer, upon paying the insurance, would be subrogated, 
pro tanto, to the insured’s right against the railroad. Brown v. 
Vt. Mut. Fire Ins. Co., 161. | 


§ 4. Actions on Policies. 


In an action on an accident insurance policy, where the evidence was 
‘that notice was given “a few days” after the injury, the question 
whether it was sent within the twenty days limited in the policy 
was for the jury. Mellen v. U. 8S. Health & Accident Co., 242. 
In an action on an accident insurance policy, held under the evidence, 
that whether the company denied its liability before the time for 
filing proof of loss expired was for the jury. Ibid. 


INTOXICATING LIQUORS. 


The remonstrance under P. S. 5110, to the granting of a liquor license 
by a board of commissioners held insufficient to prevent action of 
the board by a majority. State v. Gillilan, 325. 

The return of a majority of a board of license commissioners on a 
petition for certiorari held conclusive. Ibid. 

A private person having no particular interest held to have no right 
to sue out certiorari and thereon have a review of the action of a 
board of license commissioners in issuing a liquor license. Ibid. 
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Under P. S. 151, 156, 167, 177, 179, 181, 201, 5108, and § 7, No. 150, Acts 
1896, held that it was the duty of an election officer to deposit the 
ballots in the ballot box. State v. Deé, 462. 


JOINT TENANCY. 


See “EVIDENCE” § 5. 
JUDGMENTS. 


§ 1. On Trial of Issues. 


A defect of misjoinder of counts held not to be obviated after general 
verdict with entire damages, and pending a motion in arrest of 
judgment for such misjoinder, by striking out a count. Rowley 
v. Shepardson, 167. 


§ 2. Conclusiveness of Adjudication. 


A plaintiff in an action at law on notes held not estopped from main- 
taining his action because he did not file a cross-bill in the suit in 
chancery by defendant for the cancellation of the notes. Sheffer v. 
B. B. Perkins Co., 185. 

Where a former judgment is relied upon as a bar, it must appear that 
the cause of action is the same in both suits. Blondin v. Brooks, 
472. 

It is no objection to the application of the rule of res judicata that the 
former action included some parties who were not joined in the 
subsequent action, or vice versa. Ibid. 

One not a party to a prior suit, nor privy with one who was, held not 
bound by the judgment. Ibid. 

Judgment as a bar and as an estoppel to the prosecution of another 
suit for the same cause, defined and distinguished. Ibid. 

Where, in a prior suit, the right to recover was made to depend wholly 

, on the issue of title by adverse possession, the judgment was not 
open to inquiry because it was impossible to tell on which of two 
issues it was based. Ibid. 


JURY. 


That two of a jury in a servant’s action for injuries had read a news- 
paper article stating that the parties were trying to settle did not 
disqualify them where they had never formed or expressed an 
opinion thereon; nor if they had done so would it necessarily have 
disqualified them since, to do that, the opinion must be based on 
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substantial facts and permanently bias the mind. Fraser v. 
Blanchard, 136. 


JUSTICES OF THE PEACE. 


The meaning of $$ 1, 2, No. 60, Acts 1888, relating to fees of justices of 
the peace, held not changed by P. S. 452, 453. Stearns v. Graham, 
111, 

It must be inferred that after a justice of the peace files his returns 
and bills of costs as required by P. S. 454, 455, they will be allowed. 
Ibid. 


LANDLORD AND TENANT. 


See “ATTACHMENT”; “LEASES.” 


§ 1. Premises and Enjoyment and Use Thereof. 


An action of trover against a tenant for conversion of hay on the 
premises held not to lie. Olin v. Martell, 130. 

Under a lease for a cash rental, the lessee is the owner of the crops. 
Ibid. 


LEASES. 


See “ATTACHMENT.” 


A new lease held to constitute a surrender by operation of law of so 
much of the land within the old demise as was included in the new, 
as between the lessor and lessee. Hughes v. Farmers’ Nat. Bank, 
386. 

A lessor’s attempted forfeiture of a quarry lease for breach of condi- 
tions by the lessees held too late. Ibid. 


LOGS AND LOGGING. 


See “DEEDS”; “FRAUDS, STATUTE OF” § 1; ‘“TRESPASS.” 

Though plaintiff’s contract for the sale of logs was silent as to the rule 
to be used in scaling them, and so entitled him to the Vermont rule, 
held that if, when ‘defendants scaled them according to another 
rule it was mutually understood they were to have them at the 
survey and scale made, plaintiff was bound thereby. Richardson 
v. Baker & Sons, 204. 

Defendant held not entitled to a charge that plaintiff had the burden 
of showing that his claimed scale was “absolutely” correct. Ibid. 
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Plaintiff in his action based on a contract of sale of logs held not 
entitled to recover on counts for defendant’s refusal to accept, if he 
unqualifiedly forbade defendant to take or receive the logs. Ibid. 


MANDAMUS. 


Where a mandamus suit is presented on petition and answers the plead- 
ings must control its determination. State v. Plumley, 491. 

At common law the return of a respondent in a mandamus suit is taken . 
as conclusive; and under our practice, wherein the relator may 
plead to the return or answer, if no plea or traverse is filed, and 
the case is heard on the petition and answer, all averments of fact 
in the answer, and all material allegations in the petition, are taken 
as true. Ibid. 

Mandamus held not to lie to compel the assistant judges of the county 
court to agree upon the appointment of license commissioners, 
under P. S. 5109. Ibid. 


MASTER AND SERVANT. 


§ 1. Services and Compensation. 


A master has the right wrongfully to discharge his servant before the 
termination of the period for which he was hired, thereby sub- 
jecting the master to the consequences of a violation of his contract. 
Derosia v. Ferland, 372. 

A servant who was dismissed without cause during the performance 
of an entire contract cannot by waiting till the end of the term for 
which he was. hired maintain assumpsit for wages constructively 
earned after his dismissal. Ibid. 


§ 2. Master’s Liability for Injuries to Servant. 


One to whom the servant of another is temporarily lent or hired has for 
the time being the responsibilities of a master in so far, and only so 
far, as he may exercise the authority of a master. Morris v. 
Trudo, 44. ° : 

In doing an act one cannot be the servant of both a temporary master 
and a general master, but he may in the same engagement be the 
servant of his general master in the doing of certain acts, and the 
servant of a temporary master in the doing of other acts. Ibid. 

Where the owner of a team let it and a driver temporarily to another 
who, under the contract, has no control over the management of the 
team, the relation of master and servant continues to exist between 

38 
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the owner and driver as regards the latter’s negligence in driving. 
Ibid. 

In an action by a third person against a master for alleged negligence 
of his servant in starting a team, the question of the servant’s 
negligence and of plaintiff’s contributory negligence held, under 
the evidence, for the jury. Ibid. 

The rule that the master’s absolute duty to use safe appliances does 
not extend to merely transitory risks held not applicable to the facts 
stated. Fraser v. Blanchard, 136. 

In an action for injuries from the slipping of a derrick mast which 
fell on plaintiff. while he was assisting to raise it, and which he 
claimed was not properly secured, whether the failure to attach a 
third chain to the foot of the mast to keep it from slipping endways 
was the proximate cause of the accident held for the jury. Ibid. 

In an action for injuries from the slipping of a mast which fell on 
plaintiff while he was assisting to raise it, and which he claimed 
was not properly secured, whether defendant was negligent in not 
properly securing the mast held for the jury. Ibid. 

When the question of assumed risk is for the jury, and when for the 
court, stated. Ibid. 

In an action for injuries from the slipping of a derrick mast which fell 
on plaintiff while he was assisting to raise it, and which he claimed 
was not properly secured, whether he assumed the risk of injury 
from that cause held for the jury. Ibid. 

The voluntary offer of a willing servant to make himself useful in a 
matter not covered by an express ‘command held not, as matter of 
law, to put him outside the limits of his employment. Miner v. 
Franklin County Telephone Co., 311. 

A telephone company held required to make a certain pole, not its 
property, safe for its employees. Ibid. 

A lineman employed by a telephone company, using the pole of a power 
company, held not bound to inquire as to the arrangements between 
the two companies regarding such use. Fbid. 

A telephone company held required to use reasonable care to provide for 
its employees a reasonably safe working place. Ibid. . 

An employee of a telephone company held to assume the risks incident 
to the employment, but not the risks due to the company’s want of 
proper care. Ibid. 

A telephone company’s experienced lineman held not chargeable with 
knowledge of a defectively insulated power wire on the pole belong- 
ing to another company. Ibid. 
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A telephone company’s lineman held not chargeable with knowledge 
of defects in wires on a pole owned by a power company. Ibid. 
Whether a telephone company’s lineman used a pole in a proper manner 

held for the jury. Ibid. 

In an action for injuries to a lineman of a telephone company, evidence 
held to justify the finding that he exercised due care. Ibid. 

The act of the master’s superintendent in charge of the business in 
selecting a foreman held to bind the master. Doyle v. Melendy, 339. 

Certain evidence held not improperly admitted merely because the court 
did not submit the case on the count under which it was received. 
Ibid. 

In an action for injuries to a servant a charge held erroneous. Ibid. 

One may act as foreman and still be the fellow servant of the men 
whom he directs ; and it is necessary to look beyond the description 
of the person to determine the nature of the relation. Ibid. 

It is the duty of the master to explain to an immature and inexperienced 
servant the perils of his work, and instruct him how to avoid them. 
Wiggins v. E. Z. Waist Co., 365. 

The rule that it is the duty of the master to explain to an immature 
and inexperienced servant the perils of his work and instruct him 
how to avoid them held not to apply where the servant knows and 
appreciates all the hazards of his employment. Ibid. 

Assumption of risk defined. Ibid. 

A servant nearly sixteen years of age operating a mangle held to assume 
the risk of having his hand caught therein. Ibid. 

In an action for injuries to a servant held that defendant was entitled 
to judgment. Ibid. | 

A servant is presumed to see and understand all that a prudent and 
intelligent person with the same means and opportunities would see 
and understand. Ibid. 

In an action for injuries to a minor servant it will be assumed, there 
being no evidence to the contrary, fhat he had the intelligence and 
understanding that boys of his age usually have. Ibid. 


§ 3. Liabilities for Injuries to Third Persons. 


Defendant held liable for the destruction of plaintiff’s sloop, loss of 
her cargo, and injuries to plaintiff and his family due to the refusal 
of defendant’s servant to permit plaintiff to moor to defendant’s 
dock in astorm. Ploof v. Putnam, 252. 


ee INDEX. [83 


tbe owner aad driver as regards the latter's negligence in driving. 
shed 
la a8 art:ce *y a third persoa against a master for alleged negligence 
cf bis servast ita starting a team, the question of the servant's 
O*e. cece and of plaintiffs contributory negligence held, under 
the evusemee, for the jury. id. 
The ruse that the master's absolute duty to use safe appliances does 
Sut extend to merely transitory risks held not applicable to the facts 
Gated Freecr ty. Blaacherd. 136. 
[m am act.ce for injuries from the slipping of a derrick mast which _ 
f-.. om piaicuf’ while be was assisting to raise it, and which he 
cla.med was not properly secured, whether the failure to attach a 
(hird chain co the foot of the mast to keep it from slipping endways 
was the proximate cause of the accident held for the jury. Ibid. 
Ip an ation for injuries from the slipping of a mast which fell ~ 
b-alnUf while he was aseisting to raise it, and which he clair 
Was not properly secured, whether defendant was negligent i: 
properly securing the mast held for the jury. Ibid. 
When the question of assumed risk is for the jury, and whe’ 
court, slated. bid. 
In an action for injuries from the slipping of a derrick m: 
oa plainudff while he was assisting to raise it, and wh 
Was not properly secured, whether he assumed tl 
from that cause held for the jury. Ibid. 
The Voluntary offer of a willing servant to make 


matter not covered by an express command ~ = 
law, to put him outside the limits of his + a 
Franklin County Telephone Co., 311. ee 


A telephone company held required to m 
Property, safe for its employees. Ibi 
A lineman emplo\ a telephone com 
company, h. d to inqui- 
the two co 
A telephone c: 
its emp! 
An employ: 
to the 
pror 
A tele; 
k 


> may be 
fit accrues 


e contrary, 
ent. on the 


o under V. S. 
y a sufficient 
field, 396. 
y be by general 
town, if other- 


xempt from taxa- 

s investing $5,000 

d, did not lose its 
Ibid. 

axation for ten years, 

subjecting the property 

not for special assess- 


ANT’ § 2; “RAtLROADS” § 2. 


7 liable for the consequent damages, 
5s in the direction of the wind. Ide Vv. 


W TRIAL. 


i to a new trial for newly discovered evidence. 
115. 
at its action in directing the jury not to 
to be elicited by an improper question did 


596 INDEX. [83 


Evidence held to justify an instruction that the act of defendant’s 
servant resulting in the injury complained of was within the scope 
of his employment. Ibid. 

A master is liable for the wilful and malicious act of his servant, done 
in the performance of the master’s business and within the scope 
of the servant’s employment, but not for such act done to effect 
some purpose of the servant alone. Ibid. 

To recover for a servant’s act in excess or mistaken execution of lawful 
authority, it must be shown that the servant intended to act for 
the master; that his act was within his authority and, if done ina 
proper manner, would have been lawful. Ibid. 


MISJOINDER. 


See “JUDGMENTS”; “PLEADING” § 2. 


MORTGAGES. 
See “CHATTEL MORTGAGES”; “PLEADING” § 1. 


In a suit to foreclose a mortgage, leave granted a petitioner to cite in a 
third party and allege his ownership of the property described in 
the petition was, in effect, a permission to amend the petition by 
making such addition. Nye v. Stewart, 521. 


MOTIONS. 


See “APPEAL AND ERROR” §§ 2, 4; “PLEADING” §§ 3, 4. 

A motion to set aside a verdict as against the weight of the evidence 
is addressed to the discretion of the trial court, and its ruling 
thereon is not reviewable. Lathrop v. Levarn, 1. | 

A motion to dismiss must point out the claimed error and state the 
method of correcting it. In re Byron, 108. 

The words “upon consideration of the court” used in an order granting 
a motign held equivalent to the expression “upon due considera- 
tion.” Hoyt v. Smith, 412. 


MUNICIPAL CORPORATIONS. 


See “CONSTITUTIONAL LAw” § 1; “Towns.” 


§ 1. Creation, Alteration, Existence, and Dissolution. 


The term “boroughs” as used in our Constitution, Ch. 2, § 9, authorizing 
the incorporation of towns and boroughs, includes villages. Ather- 
ton v. Village of Essex Junction, 218. 
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The charters of municipalities are to be strictly construed against them, 
the presumption being that the State granted in clear and un- 
mistakable terms all that it intended to grant. Sargent v. Clark, 
523. 


§ 2. Fiscal Management and Taxation. 


Farming land within the limits of an incorporated village may be 
taxed for general village purposes, though no special benefit accrues 
to the owner. Atherton v. Village of Essex Junction, 218. 

In the absence of any charter or statutory requirement to the contrary, 
a village may properly vote a tax of a specified per cent. on the 
grand list “for general village purposes.” Ibid. 

Exemption of a business from taxation by a vote of a town under V. S. 
365, constitutes a binding contract if supported by a sufficient 
consideration. Caverly-Gould Co. v. Village of Springfield, 396. 

Exemption from taxation by a town under V. S. 365 may be by general 
vote applicable to all business locating within the town, if other- 
wise within the statute. Ibid. 

Where a town, as authorized by V. S. 365, voted to exempt from taxa- 
tion for ten years manufacturing establishments investing $5,000 
within twelve months, orator, having complied, did not lose its 
exemption by ceasing itself to operate the plant. Ibid. 

Where a town exempted certain business from taxation for ten years, 
such vote precluded a village therein from subjecting the property 
so exempted to general village taxes, but not for special assess- 
ments. Ibid. 


NEGLIGENCE. 


See “ELECTRICITY”; “MASTER AND SERVANT” § 2; “RAILROADS” § 2. 


§ 1. Proximate Cause. 


One negligently starting a fire held liable for the consequent damages, 
though caused by the change in the direction of the wind. Ide v. 
B.& M. R. R., 66. 


NEW TRIAL. 


A party held not entitled to a new trial for newly discovered evidence. 
Lawson v. Orane & Hall, 115. 

- If the trial court believed that its action in directing the jury not to 

consider evidence sought to be elicited by an improper question did 
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not cure the harm, it should set aside the verdict. Fraser v. 
Blanchard, 136. 

Affidavit for new trial for newly discovered evidence merely alleging 
diligence, without averring facts, held insufficient. Ploof v. Putnam, 
494, 


NUISANCE. 


There is considerable hesitation in granting an injunction when it is 
sought to forbid a person the use of his own property in the 
prosecution of a lawful industry in a careful manner, on the ground 
that such use is nevertheless a nuisance. Town of Bristol v. 
Palmer, 54. 


OFFICERS. 


See “ELECTIONS”; “FALSE IMPRISONMENT.” 


§ 1. Rights, Powers, Duties, and Liabilities. 


The acts of an officer intrusted with a duty requiring the exercise of 
discretion held not reviewable. State v. Howard, 6. 

An officer’s decision which rests solely on the construction of a statute 
does not involve the exercise of judgment so as to render his acts 
nonreviewable. Ibid. 

“Ministerial” duty defined. Ibid. 

A discretionary duty is executive or judicial, according to the nature 
of the subject-matter. Ibid. 

An Officer’s action necessarily involving an inquiry of fact is binding on 
the courts. Ibid. 

That an official is permitted a choice of methods in discharging a duty 
will not control the classification of the duty as ministerial or dis- 
cretionary. Ibid. 

The ascertainment of a fact that raises an officer’s duty, or is collateral 
to its performance, will not deprive the duty of its ministerial 
character. Ibid. 

Where a state officer is authorized to use a team in the performance of 
his duties, he may obtain a reasonable allowance for the use of his 
own team. Ibid. 

Allowance of a railroad commissioner’s hotel bill, incurred in a town 
other than that where the hearing was had, and at no greater ex- 
pense to the State, was not void for want of jurisdiction in the 
auditor. Ibid. 
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A claim of a railroad commissioner for expenses held to contain a 
concealment, and hence the auditor’s allowance thereof was not 
conclusive against the State. Ibid. 

The State Auditor’s determination of facts bearing on the allowance of 
a railroad commissioner’s travelling expense account held binding 
on the State. Ibid. 

Time spent by a railroad commissioner in travelling to and from the 
place of his appointment was time spent in the service of the State, 
for which he was entitled to allowance. Ibid. 

Receipted bills filed as claims against the State, representing actual no 
payments, held fictitious and not entitled to be treated as vouchers. 
Ibid. 

A claim by a railroad commissioner for the reasonable value of the use 
of his own team need not be accompanied by vouchers. Ibid. 

Improper presentation of a claim against the State will not prevent the 
Auditor of Accounts from allowing it on facts known to him. Ibid. 

The State Auditor’s duty is not performed by merely seeing that claims 
are itemized, sworn to, and supported by vouchers required by the 
statute. Ibid. 

Allowance of claims by the State Auditor in good faith, on information 
fairly tending to establish them, held conclusive. Ibid. 

The State Auditor’s allowance of claims against the State is not binding 
on it if not made in good faith. Ibid. 

The State Auditor’s allowance of a claim against the State cannot be 
corrected, in a collateral proceeding, for mere errors of accounting. 
Ibid. 

Where the State Auditor’s jurisdiction to determine a question depends 
on the existence of certain facts, his finding of those facts on 
evidence tending to establisn them renders his jurisdiction com- 
plete. Ibid. 

The State will not be bound by the allowance of a claim by the State 
Auditor, procured through fraud practiced on him or through mis- 
apprehension on his part resulting from a misleading statement. 
Ibid. 

The State Auditor may err in the construction of a statute without in- 
validating his decision, if the matter requires a construction of the 
statute in connection with an inquiry of fact. Ibid. 

In general, the discretionary acts of the State Auditor, if within his 
jurisdiction, are not subject to collateral attack. Ibid. 

A tax collector held not liable for receiving fees in excess of those 
prescribed by P. S. 6262, under P. S. 2553, where he did not receive 
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the fees with knowledge that they were illegal. Crawford v. 
Joslyn, 361. 


OFFSET. 


Under P. S. 1520, and in view of recent legislation, the trial court may 
in the exercise of its discretion allow a defendant to file a declara- 
tion in set-off on book at the next term following the one at which 
defendant was required to appear. Stewart v. Knight, 201. 

Statutes of set-off are favored in law, and reasonable regard must be 
given to their spirit. Ibid. 


PARTIES. 


See “DISMISSAL AND NONSUIT.” 
Under P. S. 1498, the trial court may eliminate from process or pleading 
the name of a party improperly joined without rendering judgment 
for or against him. Gowan v. Stevens, 358. 


PHYSICIANS AND SURGEONS. 


See “TRIAL” 8 2. 
A physician held not required to protest against an operation performed 
contrary to his advice, and hence his approval could not be in- 
ferred from his silence. Lawson v. Crane & Hall, 115. 


PLEADING. 


See “DISMISSAL AND NONSUIT’; “MANDAMUS”; ‘MOTIONS’; “OFFSET’’; 
“SALES” § 2. 


§ 1. Declaration or Complaint. 


A declaration in the “double aspect” for false warranty can no longer 
support a recovery unless the scienter is established. Slack v. 
Bragg, 404. 

In tort actions for false warranty the principal contract is only matter 

of inducement and need not be proved as laid. Ibid. 

A bill in equity may be drawn in a double aspect, though the theories 
be inconsistent. Blondin v. Brooks, 472. 

In a foreclosure proceeding, a further petition filed after answer to 
the original petition, alleging that a third party therein made de- 
fendant is the owner of the property, was properly treated as an 
amendment, though not styled such. Nye v. Stewart, 521. 
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In a suit to foreclose a mortgage, where the petition named a third 
party as defendant without any allegation connecting him with the 
debt or the property, the petitioner could not stand on the answer 
of that party admitting his ownership of the property as against 
a demurrer incorporated in the answer. Ibid. 


§ 2. Joinder of Counts. 


At common law several counts for several distinct trespasses, includ- 
ing counts for trespass quare clausum and trespass de bonis may be 
joined, but the joinder of trespass and trover is prohibited. Sawyer 
v. Childs, 329. 

A count in trespass for taking and carrying away plaintiff’s goods and 
a count in trover may be for the same cause of action, and if so, 
they may be joined pursuant to P. S. 1503. Ibid. 

If a count in trover joined with one in trespass for breaking and enter- 
ing a dwelling house and carrying away goods therein is for the 
conversion of the same personal property, it is for the same cause 
of action, and properly joined. Ibid. 

An allegation that a count is for the same cause of action as another 
joined therewith is not always decisive, though in a doubtful case, 
where two or more causes of action may possibly be the same, it 
probably would control. Ibid. 

A count in trover and one in trespass quare clausum fregit saying 
nothing about personal property cannot be for the same cause of 
action, and so are improperly joined, though it is alleged that they 
are for the same cause. Ibid. 


§ 3. Pleas and Replications. 


Defendant, after pleading the general issue, with notice of special 
matter in defence, cannot file special pleas partly relying on the 
same matter. Lee v. Follensby, 35. 

There is no implied leave of court, after having pleaded the general 
issue to all the counts in a declaration in trespass, to replead it to 
a part of the trespasses mentioned in a designated count in con- 
nection with special matters justifying the remainder. Ibid. 

A plea is not double, though relying on several distinct matters, where 
all its allegations are necessary to make a full defence to the plead- 
ing to which it is addressed. Ibid. 

Any matter in justification or excuse of a trespass must be specially 
pleaded. Fairbanks v. Stowe, 155. 
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Inconsistent methods of pleading are not allowable, and hence defendant 
cannot plead the general issue with notice of special matter of de- 
fence and also file special pleas. Powers v. Rutland R, R., 415. 

Procedure stated where the general issue with notice and also special 
pleas are filed. Ibid. 

A notice of special matter of defence filed under the general issue 
cannot be challenged by demurrer or motion to dismiss. Ibid. 

Such special notice is not issuable and requires no answer. Ibid. 

Where a petition in equity was tried without the petitioner’s filing his 
replication, to which no objection was made, defendant cannot ques- 
tion the decree for such omission. Nye v. Stewart, 521. 


§ 4. Amended and Supplemental Pleadings. 


The common counts in assumpsit for work performed and a special 
count for damages for breach of the contract on which the common 
counts are based, are not for the same cause of action, and the 
former cannot be amended by adding the latter. Derosia v. Fer- 

land, 372. 


§ 5. Demurrer. 


A demurrer, in opening the record, opens only that branch which it 
terminates, and therefore, a demurrer to a plea, which undertakes 
to answer only one of several counts, cannot bring in question the 
sufficiency of the declaration as a whole. Lee v. Foillensby, 35. 

Added counts of a declaration held not demurrable for misjoinder. 
Ibid. 

Misjoinder of counts held not reached by a searching ot the record ‘on 
demurrer to defendant’s plea. Ibid. 

Allegations of a bill in equity, made on information and belief, are ad- 
mitted by demurrer when the allegations are of facts which may be 
properly so pleaded. Crompton v. Beedle, 287. 

Whether a vendor, suing to rescind a sale for wilful misrepresentations 
by the purchaser as to the value of the land, relied on the mis- 
representations instead of his own judgment, is a question of fact 
to be determined on the hearing, and cannot be considered on 
demurrer, where the bill alleges conduct calculated to deceive. 
Ibid. 

In a bill in equity to remove a cloud on title, allegations that make 
defendant’s title invalid are admitted by demurrer, and a decree 
may properly be entered thereon under chancery rule No. 16, 
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without a discovery of defendant’s claim to title. Stevens v. Good- 
enough, 303. 

A demurrer is very different from a motion to strike from the record, 
and a judgment on demurrer to a plea that it is insufficient does not 
eliminate it from the record. Powers v. Rutland R. R. Co., 415. 


§ 6. Waiver and Aider by Verdict and Judgment. 
A verdict cures ambiguity in pleadings. Lawson v. Crane & Hall, 115. 


POLICE POWER. 


See “ANIMALS.” 

The State’s police power is founded upon its duty to conserve the public 
safety, health, and morals, and cannot be abrogated or bartered - 
away. Baconetal.v.B. é M. R. R. et al., 421. 

All property is held subject to the police regulations of the State. Ibid. 


PRINCIPAL AND AGENT. 
§ 1. Rights and Liabilities as to Third Persons. 


A general authority of an agent to do an act held implied from a course 
of dealing or from a number of acts of a particular kind authorized 
by the principal. Valiquette v. Clark Bros. Coal Mining Co., 538. 

A principal held to confer implied authority on an agent to make drafts 
on the principal in favor of a third person. Ibid. 

A principal held estopped from questioning the authority of an agent 
to make drafts on the principal in favor of a third person. Ibid. 


PRINCIPAL AND SURETY. 


See “UNITED STATES.” 


§ 1. Discharge of Surety. 


A release by an insured, whose property was destroyed by fire com- 
municated by a railroad locomotive, bars his action against the 
insurer. Brown v. Vt. Mut. Fire Ins. Co., 161. 

A release of a railroad company which caused the destruction of in- 
sured property, construed. Ibid. 

While an insured, whose property was destroyed by fire communicated 
by a railroad locomotive may so release the railroad as to bar his 
action against the insurer, he can settle with the railroad and re- 
serve his right against the insurer. Ibid. 
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PROCESS. 


See “FALSE IMPRISONMENT’; “COURTS.” 


Voidable process is valid till attacked, and is amendable; but void 
process is an absolute nullity from the beginning, and is incurable. 
Roy v. Phelps, 174. 

A writ issued as «a capias and served by arresting defendant’s body 
held void under P. S. 2080. Ibid. 

After trial by jury an action will not be dismissed for a mere defect 
in the service of the writ. Ibid. 

Under P. S. 1498, a writ may be amended as to the name of the county 
from which it purported to have been issued. Hoyt v. Smith, 412. 


PROPERTY. 
Ownership of real estate defined. Gwild v. Prentis, 212. 


PUBLIC SERVICE COMMISSION. 


See “CONSTITUTIONAL Law” §§ 3, 4,5; “RAILROADS” § 1. 


QUIETING TITLE. 


An equitable title with the right to call in the legal title is sufficient to 
maintain a bill of peace. Blondin v. Brooks, 472. 

An equitable title coupled with possession, is sufficient to maintain a 
bill to quiet title. Ibid. 


RAILROAD COMMISSIONERS. 


See “OFFICERS”; “RAILROADS” § 1. 


RAILROADS. 


See ‘HIGHWAYS AND BRIDGES’; “INSURANCE” § 3. 


§ 1. Control and Regulation in General. 


The granting by a railroad company of a license to construct and main- 
tain a blacksmith’s shop partly on its right of way is not ultra 
vires. Ide v. B. & M. R. R., €6. 

Certain proof held to show that a blacksmith’s shop in part on a rail- 
road right of way and in part on the land of the owner was right- 
fully on the right of way. Ibid. 

Under § 11, No. 126, Acts 1906, § 12, No. 116, Acts 1908, and P. S. 4600, 
the Supreme Court on appeal does not sit as an appellate Public 
Service Commission. Bacon et al. v.B. & M. R. R. et al., 421. 
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A railroad company may be required to remove its tracks further apart 
to facilitate the public convenience and safety. Ibid. 

§ 26, No. 41, Acts 1849 did not contemplate that a highway should be 
laid out at grade up to the rail of a railroad track. Ibid. 

Under No. 126, Acts 1906, and No. 116, Acts 1908, the Public Service 
Commission held not empowered to require the removal of certain 
tracks and the construction of an underground baggage way as 
part of its order directing the construction of a subway as a depot 
approach, unless that was a necessary incident to the construction 
of the subway. Ibid. 

A railroad company may lease part of its right of way if it does not 
thereby affect its efficiency in the discharge of its public duties. 
Ibid. 

The general duties of a railroad company imposed by the acceptance of 
its charter stated. Ibid. 

Where an appeal is taken from an order of the Public Service Commis- 
sion, the Supreme Court cannot try the matter de novo. Bacon et 
al. v. Boston & Maine R. R. et al., 528. 

On appeal from an order of the Public Service Commission, under 
P. S. 4600, only such evidence should be reported as is necessary to 
the presentation of questions of law properly raised, as in appeals 
from chancery. Ibid. 

The Supreme Court, on appeal from an order of the Public Service 
Commission, will take notice of prior proceedings in that Court in 
the same case. Ibid. 

Facts held to sustain an order of the Public Service Commission for 
the improvement of station grounds at a railroad junction point. 
Ibid. 

Refusal of the Public Service Commission to adopt a railroad plan for 
the improvement of a junction station held proper. Ibid. 

An order of the Public Service Commission requiring the construction 
of a baggage room and platform adjacent to a team track held not 
to require that they be constructed “along and adjoining’ such 
track. Ibid. _ 

P. S. 4600, prescribing the method of taking appeals from an order of 
the Public Service Commission, requires that the motion for such 
appeal be filed with the commission or its clerk. Town of Hyde 
Park v. St. J. @ L. OC. R. R., 562. 

The Public Service Commission is a court of record. IJbid. 
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§ 2. Operation. 


A railroad using on its locomotives the best tested known spark ar- 
resters in practical use performs its duty as to the kind of spark 
arresters it must use. Jde v. Boston € Maine R. R., 66. 

The jury, in considering the duty of a railroad to send its workmen to 
prevent the spread of a fire set by a locomotive, held required to 
consider certain facts. Ibid. 

Under P. S. 4510, a railroad in fault held liable for the loss of property 
by fire without reference to whether the owner exercised the care 
of a prudent men in guarding his property from fire. Ibid. 

One exposing his property for the purpose of having it destroyed by 
fire set by a locomotive to obtain compensation therefor from the 
railroad cannot recover, for he is guilty of an attempted fraud. 
Ibid. 

The liability of a railroad for the loss by fire of a building standing 
partly on its right of way held unaffected by the location of the 
building, unless the railroad contracted against liability because 
of it. Ibid. ; 

The owner of property need not anticipate the negligence of a railroad 
company and guard against it, but he may use his property in any 
lawful way, taking on himself the risk of loss without fault on the 
part of the railroad. Ibid. 

When a fire has been started along the line of a railroad, and knowledge 
of it has been brought home to the owner of property in the vicinity, 
such owner held required to exercise reasonable care to protect 
his property from destruction. Ibid. 

Evidence held to show that the whole destruction of property by fire 
stood as an integral effect of the cause which started it by sparks 
from a locomotive. Ibid. 

Under P. S. 4510, one suing a railroad for the loss of property by fire 
communicated by locomotives must show that the fire so originated, 
and, when he does that, he is entitled to recover, unless the railroad 
shows that it used due diligence and employed suitable expedients. 
Ibid. 

In an action against a railroad for the loss of property by fire set by a 
locomotive, an employee of the railroad held properly required to 
testify as to inspections of locomotives during a period of about six 
months after the fire. Ibid. 
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The rule that where a particular locomotive caused the fire, the evidence 
must be confined to that locomotive, held not to apply where several 
trains passed shortly before the fire. Jbdid. 

In an action against a railroad company for loss of property by fire com- 
municated by its locomotives, evidence of the number of men em- 
ployed by the railroad at a station two and a half miles from the 
fire held admissible. Ibid. 

Whether the owner of property failed to exercise proper care to protect 
it from loss by fire set by a locomotive held for the jury. Ibid. 

In an action against a railroad for loss of property by fire set by a 
locomotive an instruction held inadequate in view of the issues. 
Ibid. 

In an action against a railroad for loss by fire set by a locomotive, 
a charge held not prejudicial in view of the instructions given. 
Ibid. 

P. S. 4510 does not create a presumption of negligence, to be weighed 
as evidence, where property is destroyed by sparks from a loco- 
motive, but merely shifts the burden of proof to the railroad com- 
pany. Huntley v. Rutland R. R. Co., 180. 

Under P. S. 4510, if a fire along a railroad right of way is caused by 
sparks from a locomotive, the burden is on the company to prove 
that it employed the best spark arresters in known practical use 
and exercised due care in managing the locomotive. Ibid. 


REFERENCE. 


See “INJUNCTIONS.”’ 


REFORMATION OF INSTRUMENTS. 


A deed will be reformed on the ground of mistake only where the mis- 
take is established beyond a reasonable doubt. Fairbanks v. Harvey, 
283. 

Equity will not enjoin the enforcement of a written instrument on the 
ground of mistake, unless the mistake is established beyond a 
reasonable doubt. Ibid. 

The form of granting relief in a suit to reform an instrument is not 
material, except that.it must be in conformity to the equities in- 
volved in the case. Ibid. 


RELEASE. 


See “PRINCIPAL AND SURETY” § 1. 
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REPLEVIN. 


Where attached property was replevied, and before the return day the 
attachment suit was settled, the attaching officer was not entitled 
to the return of the property replevied, regardless of the ownership. 
Gowan v. Stevens, 358. 


RETRAXIT. 


See “DISMISSAL AND NONSUIT.” 


SALES. 


See “ContTrRActs” § 1; “CANCELLATION OF INSTRUMENTS”; “VENDOR AND 
PURCHASER.” 


§ 1. Construction of Contract. 


The letters “f. o. b.”, as used in a memorandum of a contract of sale, 
without designation of place, mean delivery on board the cars at 
the usual place of shipping freight from that locality. Adams v. 
Janes, 334. 

In an action on a contract for the sale of hay held, that there was no 
variance. Ibid. 


§ 2. Remedies of Buyer. 


Declaration in action for failure to deliver hay held insufficient to 
support recovery for loss of profits. Austin € McCargar v. Langlois, 
104. 

Measure of damages for failure to deliver property sold, stated. Ibid. 

The damages for the breach by the seller of a contract of sale, providing 
for delivery on demand after a specified date, must be assessed 
with reference to the time of such demand. Ibid. 


SPECIFIC PERFORMANCE. 


See “AcCcoRD AND SATISFACTION.” 


Orator held entitled to specific performance of a contract of compromise 
and settlement, and to restrain defendant’s action at law against 
orator in violation of that contract. Boston &€ Maine R. R. Vv. 
Union Mut. Fire Ins. Co., 554. 
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STATE. 


Presentation and allowance of claims against, see ‘OFFICERS.’ 


The allowance against the State of a claim that might have been col- 
laterally impeached may be made conclusive by payment. State v. 
Howard, 6. 


STATE AUDITOR. 


See “OFFICEBS.”’ 


STATUTES, CONSTRUCTION OF. 


Changes made in a revision of the statutes will not be regarded as 
altering a statute that shows the proper interpretation to be given 
to it, unless it is clear that an alteration in the law was intended. 
Stearns v. Graham, 111. 

Penal statutes are to be construed strictly, yet according to the legis- 
lative intent as discovered by the import of the words used. Guild 
v. Prentis, 212. 

The charter of a village is a public act of which the court will take 
judicial notice. Atherton v. Village of Essex Junction, 218. 

P. S. 1508, allowing the joinder of counts in trespass with counts in 
case for the same cause of action, is a remedial statute, and should 
be liberally construed. Sawyer v. Childs, 329. 

A statute must be reasonably interpreted with reference to the evil 
it was intended to remedy, and the dangers and liabilities it was 
intended to prevent. Bacon etal. v. B. d M. R. R. et al., 421. 


STATUTES CONSTRUED. 


Acts 1849, No. 41, § 26. (Highway crossing railroad at grade). Bacon 
et al. v. Boston & Maine Railroad, 421. 

Acts 1904, No. 235, §§ 2, 3. (Charter Village of Hardwick—Eminent 
Domain). Marshall v. Village of Hardwick, 495. 

Acts 1906, No. 150, § 7. (Charter of St. Albans). State v. Dee, 462. 

Acts 1906, No. 126. (Railroad Commissioners). Bacon et al. v. Boston 
é& Maine R. R. et al., 421. 

Acts 1908, No. 318. (Charter of Deerfield River Co— Eminent Domain). 
Deerfield River Co. v. Wilmington Power and Paper OCo., 548. 

Const. of Vt., Ch. 2, § 9. (Incorporation of towns and “boroughs’”). 
Atherton v. Village of Essex Junction, 218. 
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. 8. Ch. 194. (Elimination of grade crossing). Bacon et al. v. Boston 


é Maine R. R., 421. 


S. 365. 


(Towns’ vote to exempt from taxation). Caverly-Gould Co. 


v. Village of Springfield, 396. 


S. 453. 


(Justices of the peace—Fees—Neglect to file returns). 


Stearns v. Graham, 111. 


S. 1307. 
8S. 1318. 
S. 1492. 
S. 1498. 


358. 
S. 1503. 
S. 1520. 


S. 2053. 


361. 


S. 2081. 
. S. 3037. 


167. 


S. 3530. 


(Appeal in chancery). Abbott v. Sanders, 165. 

(Appeal in chancery). Ibid. 

(Change of venue). Willard v. Norcross, 268. 
(Amendment of process or pleading). Gowan v. Stevens, 


(Joinder of trespass and case). Sawyer v. Childs, 329. 
(Declaration in offset). Stewart v. Knight, 201. 
(“Knowingly” receiving illegal fees). Crawford v. Joslyn, 


(Arrest on mesne process). Roy v. Phelps, 175. 
(Married women—Emancipation). Rowley v. Shepardson, 


(Towns’ right to vote money—‘*Common rights and in- 


terests’”). Sargent v. Clark, 523. 


. S. 3824. 


sity). 


S. 4029. 


(Laying out highway—Filing certificate of opening—Neces- 
Bacon et al. v. B. € M. R. R. et al., 421. 
(Injury by insufficiency of “culvert’—Liability of town). 


Herrick v. Town of Holland, 502. 
S. 4045, 4046. (Highways—Adverse Possession). Town of Bristol 
v. Palmer, 54. 


S. 4510. 
S. 4600. 


(Railroads—Setting fires). Ide v. B. d M. R. R., 66. 
(Appeal from Public Service Commission). Hyde Park 


v. St.J. &€L. C. R. R., 562. 


. 8S. 5119. 
S. 5635. 


(Liquor license—Objections). State v. Gillilan, 323. 
(Dogs—Unlicensed and uncollared—Killing). McDerment 


v. Taft, 249. 


. 8. 5623. 
. S. 5842. 


(Dogs—License and collar). Ibid. 
(Cutting trees—Treble damages). Guild v. Prentis, 212. 


TAXATION. 


“CONSTITUTIONAL Law” § 1; “MUNICIPAL CORPORATIONS” § 2; 


“OFFICERS.” 
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§ 1. Sale of Land for Nonpayment of Tax. 


A tax sale held void as against public policy, where the collector bid 
in the land for a person who was not present at the sale. Hubbard 
v. Taylor, 120. 

A tax sale of land is invalid if either it is made without notice, or more 
land is sold than is necessary to pay the tax and costs. Stevens v. 
Goodenough, 303. | 

On demurrer to-a bill to remove a cloud caused by an alleged illegal! 
tax sale, the validity of which was also contested in a pending case, 
held that it could not be objected that the matter alleged should 
by supplemental proceedings have been brought into the pending 
case. Ibid. 


TENANCY IN COMMON. 
See “EVIDENCE” 8 5. 


§ 1. Mutual Rights, Duties and Liabilities of Co-Tenants. 


A tenant in common of personal property is not liable in trover at the 
suit of his co-tenant for selling the common property. Olin v. 
Martel, 130. 

There is no privity between tenants in common. Blondin v. Brooks, 
472. 


§.2. Rights and Liabilities of Co-Tenants as to Third Persons. 


A co-tenant’s deed of timber on land being invalid, a provision granting 
a right of way to the timber was also inoperative. Lee v. Fol- 
lensby, 35. 

A co-tenant’s sole deed conveying the timber on a described portion of 
the common property held invalid as against the other co-tenant. 
Ibid, 

Tenants in common held empowered to make special contracts regarding 
their common property. Niles v. Carlton’s Estate, 261. 

A tenant in common held liable for her share of improvements made 
on the common property by her co-tenant under.an agreement with 
her. Ibid. 
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TOWNS. 


See “ADVERSE POSSESSION”; “HIGHWAYS AND BrRipGes”; “MUNICIPAL 
CORPORATIONS” § 1; “WATEBS AND WATER CouRSES’”’ § 1. 


Towns being creatures of the Legislature for governmental purposes, 
their rights and franchises can never become vested rights as 
against the State, which may enlarge, restrict, or even destroy 
their corporate existence. Sargent v. Clark, 523. 

An attempt by a town to exercise powers not within the province of 
local self government, whether under express grant or implication 
from its charter, is ultra vires. Ibid. 

The State has to some extent control of the property of towns held for 
municipal purposes, but not of property held for private purposes. 
Ibid. 

Under P. S. 3530, a town cannot vote money to pay the expenses of 
parties incurred in opposing legislation creating a new town of part 
of its territory. Ibid. 


TRESPASS. 


See “EVIDENCE” § 3; “PLEADING” § 3. 
P. S. 5842, giving treble damages for trespass, is not a penal statute, and 
a suit brought under it is not a penal action. Guild v. Prentis, 212. 
A mere possessor cannot sue for treble damages given by P. S. 5842 
for trespass. Ibid. 
A tenant for years held entitled to maintain an action under P. S. 5842, 
to recover treble damages for trespass. Ibid. 


TRIAL. 


§ 1. Reception of Evidence. 


Where a witness answering a hypothetical question shows on cross- 
examination that his answer is not wholly based on the given 
hypothesis, his answer must be stricken_out. Ide v. B. & M. 
R. R., 66. oa | 

In an action on a contract for the sale of hay, held that an exception to 
the refusal to allow a statement of a witness as to the signature on 

’ the memorandum evidencing the contract was available, and that 
defendant being entitled to have the evidence received, its exclusion 
was error. Adams v. Janes, 334. 
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An objection to evidence as immaterial and irrelevant held sufficiently 
specific, the evidence being offered as expert evidence, and relating 
to matter not subject to such evidence. Doyle v. Melendy, 339. 

A question asked a witness as to declarations of a third person con- 
cerning a boundary line was properly excluded, where the examiner 
did not disclose what answer he expected to elicit. Hovey v. Cook, 
458. 


§ 2. Arguments and Conduct of Counsel. 


Argument asking for a finding of malpractice without medical expert 
evidence to show it was error. Lawson v. Crane & Hall, 115. 

When the harm of asking an improper and prejudicial question is 
cured, stated. Fraser v. Blanchard, 136. 

The court’s action in directing the jury to disregard an improper 
question held to cure the effect thereof. Ibid. 

Where it was shown that a witness for the State had been given money 
by the respondent, it was not improper for the State’s attorney to 
remark in his argument to the jury that no one Knew better than 
respondent why the witness was not present. State v. Sanderson, 
351. 

A party is not to be prejudiced before the jury by his opponent’s 
adverse criticism of his counsel for proper action in the conduct 
of the trial, and it is error to allow such criticism. Herrick v. 
Town of Holland, 502. 

Where counsel in his argument stated as facts divers things ‘pertinent 
to the issue and not in evidence, the error was not cured by the 
court’s direction to the jury to disregard what counsel had said, if 
anything, outside the evidence. Ibid. 


§ 3. Taking Case or Question from Jury. | 


Where there is room for opposing inferences on the part of reasonable 
men in respect of the question of negligence, that question is for the 
jury. Idev.B. é& M. R. R., 66. 

Defendants’ motion for a directed verdict for costs on a certain count 
held properly refused, the stated grounds of the motion being 
unsupported by the evidence. Richardson v. Baker & Sons, 204. 

A motion for a directed verdict recognizes the jurisdiction of the trial 
court and invokes its exercise, and therefore cannot be based on the 
lack of jurisdiction. Mellen v. United State’s Health & Accident 
Co., 242. 
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§ 4. Instructions to Jury. 


The rule as to giving inconsistent instructions on the same point held 
not to apply where the instructions when taken together make 
clear the correct rule of law. Ide v. B. é M. R. R., 66. 

A clause of an instruction, construed with other instructions, held not 
to prevent a proper consideration of the evidence. Huntley v. 
Rutland R. R. Co., 180. 

In an’ action for injuries to a servant, refusal of a charge as to con- 
tributory negligence held not error; it being based on an assumption 
as to the danger of plaintiff’s act. Doyle v. Melendy, 339. 

In an action for injuries to a servant, refusal of a charge as to plaintiff’s 
credibility held not error. Ibid. 

Where there was no evidence that any change of a switch was brought 
about by trespassers, it was error so to submit the case as to allow 
the jury to find that it was thus brought about. Place v. Grand 
Trunk Ry. Co., 498. 

An exception to a charge held not objectionable as being too general. 
Ibid. 


TROVER AND CONVERSION. 


See “LANDLORD AND TENANT”; “TENANCY IN COMMON” § 1. 


UNITED STATES. 


Coal held to be “material,” within the terms of a building contract, and 
within the scope of a contractor’s bond, required by the Act of 
Congress of August 13, 1894, for the protection of persons supply- 
ing materials. United States v. U. 8. Fidelity &€ Guaranty Co., 278. 

A surety on a government contractor’s bond held bound by an extension 
of time for performance. Ibid. a 


VENDOR AND PURCHASER. 


It is the legal duty of a vendee to refrain from deceitful statements in 
respect of the vendor’s property. Crompton v. Beedle, 287. 

A party to a sale may, without direct misrepresentation, be guilty of 
fraud by means of words or acts calculated and intended to deceive, 
though there is no confidential relation. Ibid. 

Misrepresentations by a purchaser as to.the value of land held to 
amount to fraud against which equity would relieve by compelling 
a reconveyance. Ibid. 
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VENUE. 


See “Courts.” 

The presiding judge of the county court has a reasonable discretion in 
determining whether there is reason to believe that an impartial 
trial cannot be had in the county, on an application for a change 
of venue on that ground. Willard v. Norcross, 268. 

The amount of proof required to justify a presiding judge of the county 
court in ordering a change of venue for local prejudice, under 
P. S. 1492, stated. Ibid. 

On defendant’s petition for a change of venue on the ground of local 
prejudice, evidence that defendant was elected a town officer at 
the last town meeting was proper. Ibid. 

Evidence held to sustain a finding of the presiding judge of the non- 
existence of local prejudice against defendant in the county of the 
venue, Ibid. 


WATER AND WATER COURSES. 


§ 1. Appropriation and Prescription. 


Under the express provisions of P. S. 4046, a public easement in a stream 
cannot be lost or abridged by prescription or adverse possession. 
Town of Bristol v. Palmer, 64. 

The doctrine de minimum non curat lex held not to apply to a suit by 
a town to enjoin the maintenance of a dam attached to the abut- 
ments of a highway bridge. Ibid. 


WILLS. 
See “EVIDENCE” § § 3, 8. 


° WITNESSES. 


§ 1. Examination. 


Where a party objected to a question put by the court to his witness 
and excepted to the overruling of it, it was proper for the court 
merely to permit the witness to answer the question without any 
explanation. Ide v. B. d M. R. R., 66. 

In an action against a railroad company for loss of a mill by fire, 
certain evidence held admissible as bearing on the reason why the 
mill was not rebuilt on its old location. Ibid. 

Question on cross-examination whether witness was at plaintiff’s house 
when defendant’s foreman was there trying to effect a settlement, 


—_ 
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asked after the witness had testified that the foreman was at plain- 
tiff’s house on a certain night and plaintiff said he did not blame 
any one for the accident, held proper. Fraser v. Blanchard, 136. 

A question on cross-examination, held without the scope of the examina- 
tion in chief and improper. Ibid. 

Defendants in their testimony stating that they were willing to do a 
certain thing, which they were not obliged to do according to their 
claim as to the contract in issue, they could explain such admission. 
Richardson v. Baker & Sons, 204. 

Cross-examination of defendant held not on a collateral issue, within the 
rule that plaintiff was bound by the answers. Ibid. 

Cross-examination of witness to refresh memory held proper. In re 
Esterbrook's Will, 229. 

A question to witness held to contain an unwarranted assumption. 
Ibid. 

Cross-examination of witness to show feelings and relations held 
proper. Ibid. 

Evidence held proper on redirect, in view of cross-examination. Ibid. 

Cross-examination of witness to show interest, held proper. Ibid. 

Under the state of the record, held it was to be assumed that testimony 
on redirect related to matters about which witness had been cross- 
examined for impeachment, and so was admissible. Ibid. ; 


WORDS AND PHRASES. 


“‘Adjacent.”—Bacon et al v. Boston & Maine R. R. et al., 528. 
“Acceptance.”—Patterson & Holden v. Sargent, Osgood & Roundy, 516. 
“Assumpsit of Risk.”—Wiggins v. EZ. Z. Waist Oo., 365. 
“Boroughs.”—Atherton v. Village of Essex Junction, 218. 
“Feloniously.’—State v. Clark, 305. ; : 
“General Taxes.”—Caverly-Gould Co. v. Village of Springfield, 396. 
“Idea” of witness.—Herrick v. Town of Holland, 502. 

“Judgment” of witness.—Ibid, 

“Knowingly.”’—Crawford v. Joslyn, 361. 

“Ministerial duty.”—State v. Howard, 6. 

“Obiter dictum.”—Derosia v, Ferland, 372. 

“Owner.”—QGuild v. Prentis, 212. 

“Quarry.’—Crompton v. Beedle, 287. 

“‘Railroad track.”—Bacon v. B. é M. R. B., 421. 
“Receipt.”—Patterson & Holden v. Sargent, Osgood & Roundy, 516. 
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“Retraxit.”—Sheffer v. Perkins Co., 185. 
“Special Assessments.”—Caverly-Gould Co. v. Village of Springfield, 396. 


WRITS. 


See “PROCESS.” 
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